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R. M. NIMOCKS v. JOHN D. WOODY ET AL. 

Ju&diction-Contr"a,ct and To&-Bilk of Exchamp-Acceptance- 
Equitabb Assignment. 

1. Where a commission merchant wrote to his customer that  a certain amount 
was due him and that  he  might draw for it, which letter the customer 
showed to the plaintiff who took the drafts on its credit, but the commis- 
sion merchants afterwards refused t p  accept it ,  when the plaintiff sued 
both the drawer and the commission merchants; I t  was held, that  the 
liability of both was ez cmtractu, and if the amount was under two 
hundred dollars a justice had jurisdiction. 

2. Where such letter was written on 29 March, and draft was drawn on 
4 April, i t  is  not such delay a s  will discharge the drawees, i t  not appear- 
ing that any harm had come to them by the delay. 

3. A letter written to the drawer within a reasonable time before or after the 
date of a bill of exchange, describing i t  in terms not to be mistaken, and 
promising to accept it, is, if shown to the person who takes the bill on 
the credit of the letter, a virtuaI acceptance, and binds the person who 
makes the promise, even although there be no funds in his hands belong- 
ing to  the drawer, if the bill be drawn payable a t  a fixed time, and not a t  
or after sight. 

4. If in such case, the bill be drawn payable a t  or after sight, and is for the 
entire amount named in the letter, the payee can maintain an action 
dgainst the drawee as  the equitable assignee of the fund;  a s  it  seems.in 
such case the drawee would not be liable a s  acceptor, unless the draft was 
drawn in precise accordance with the terms of the letter. 
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( 2 ) CIVIL ACTION, tried on appeal from a justice of the peace, 
before Glrqw, J., and a jury, at Fall Term, 1886, of CUMBER- 

LAND Superior Court. 
This action, tried M o r e  a justice of the peace of Cumberland County, 

and carried into the Superior Court by the defendants' appeal, is for 
the recovery of one hundred dollars, the unpaid residue of a draft drawn 
by the defendant Byrd upon the other defendants. The essential facts 
of the case, which seem not to have been disputed, are these : 

The defendants Woody & Currie, on 29 March, 1885, at Wilmington, 
addressed to their codefendants the following letter: 

C. M. BYRD, Esq., Bu8m's Lelvei, N. C. 
DBAR SIR: Enclosed find account sales raft timber. We got all we 

could for your timber, and concluded i t  was not worth while to hold 
any longer. If you have not drawn a $50 draft, you can draw for the 
net proceeds, $223.03, at sight. If you have drawn $50, draw on us for 
$173.03. Timber still dull and low, $2.00 to $10.00. 

Yours, etc., WOODY & CURRIE. 

I n  pursuance of this authority, was drawn a draft, as follows: 

$172.53. FAYETTEVILLE, N. C., 4 April, 1885. 
At sight, pay to the order of R. M. Nimocks, one hundred seventy-two , 

and 53-100 dollars, balance on timber sales, value received, and charge , 

the same to account of C. M. BYRD. 
To Messrs. Woody & Currie, Wilmington, N. C. 

( 3 ) The letter was shown t'o the plaintiff a day or two before the 
date of the draft, and then a draft was drawn by and on the par- 

ties for $50.50, and the other on the day d its date, soon after, for the 
residue of the sum mentioned in the letter, and received by the plaintiff 
upon the faith of what is therein stated. 

The plaintiff endorsed the draft to the Fayetteville National Bank, 
by whom it was presented, and went to protest for nonacceptance, and 
thereupon the plaintiff took it up and brought suit on 25 May, 1885. 

After its dishonor, the drawee paid to the plaintiff $72.03, and refused 
to pay more, saying that a mistake of $100.00 had been made in Byrd's 
account when the letter was written, which' had since been discovered. 

No defense was made by Byrd, and no evidence offered by the resist- 
ing defendants. 

These moved to dismiss the action for want of jurisdiction in the 
justice who tried the cause: 

I. Because i t  was an action not founded on contract. 
24 
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11. Because two separate causes of action, one against the defendant 
Byrd, ex cowitmctu, and one against Woody & Currie, ex $elicto; had 
been joined in the same suit. His Honor being of opinion that there 
was no improper joinder, and that the justice had jurisdiction, refused 
defendants7 motion, and they excepted. The defendants Woody & Cur- 
rie asked for the following special instructions, which were refused : 

I. That the defendants Woody & Currie not being parties to the draft, 
were not liable thereon. 

11. That the letter, not being intended as a letter of credit, but a 
simple letter from a commission merchant to his customer as to the 
state of his account with them, that the plaintiff had no right to treat i t  
as a contract, or basis for a contract, with him. 

111. That the plaintiff, being a stranger t o  said letter, could ( 4 ) 
take no advantage of any promise therein to Byrd, expressed or 
implied. \ - 

IT. That the time between the date of the letter an$ the date of 
draft was too long for the plaintiff to have treated it as a promise or 
contract expressed or implied. 

V. That upon the whale testimony, taking the same as true, the 
plaintiff was not entitled to recover. 

His Honor charged the jury, that if they believed the evidence, they 
should find a verdict in favor of the plaintiff, and the defendants 
Woody & Currie excepted. Verdict and judgment for the plaintiff 
against the defendants Woody & Currie, and they appealed. 

N o  c m s d  for plaintiff. 
E. R. Stamps f o ~  &fm&nts. 

SMITH, C .  J., after stating the facts: 
I. The jurisdiction was in the justice, for the action is founded 

upon contract, and is not in tort as misconceived by the appellants. 
11. The objection that the appellants are not parties to the draft, nor 

the plaintiff to the letter, and that its admission as evidence was an 
erroneous ruling, is in all these aspects untenable, as will be seen in the 
inquiry into the defendants7 liability to the plaintiff. 

111. The interval between the date of the letter and the date of the 
draft, i t  not appearing that any harm has occurred to the drawees by 
the delay, is not unreasonable under the circumstances, so as to work 
their exoneration. 

The main question then is, whether the appellants incurred responsi- 
bility to the plaintiff, who accepted the draft of Byrd upon the assur- 
ance contained in the letten shown him, and on which he relied, of 
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prompt payment on its presentation, there being money then in 
( 5 ) their hands upon their own representation, sufficient for the 

purpose. 
I t  must be admitted that there is some diversity in the rulings in 

England and in this country, as to whether a promise made in writing 
to accept and pay a draft for a specified amount, yet to be drawn, and 
communicated to one, who upon the faith of such promise, becomes the 
payee of it, when drawn for value, is an acceptance in law, so that an 
action upon it  can be maintained by the latter. I n  the case of The Bank 
of Ireland v. Archer, 11 M.  & W. (Ex.), 383, it is decided that such a 
result does not follow, and there are decisions in some of the State 
courts to the same effect. But in  the well considered and elaborate 
opinion of Chief Justlice Ma,rshall, in Co~oledqe~ v'. Payson, 2 Wheat., 
63-75, speaking in reference to the distinction between the cases of a 
bill drawn upon, and a bill drawn after such promise, it is said: "The 
Court can perceive no substantial reason for this distinction. The pre- 
vailing induc6ment for considering a promise to accept, as an accept- 
ance, is that credit is thereby given to the bill. Now this credit is given 
as entirely by a letter written before the date of the bill as by one written 
afterwards." The general rule is then declared in these words : "Upon a 
review of the cases which are reported, the Court is of opinion, that a .  
letter written within a reasonable time before or after the date of a bill 
of exchange, describing it in terms not to be mistaken, and promising to 
accept it, is, if shown to the person who afterwards takes the bill on the 
credit of the letter, a virtual acceptance, binding the person who makes 
the promise." 

The same doctrine is laid down in Towwley v. Sumrdl, 2 Peters, 
170-185, by Just& Stovy, and it  is said to prevail when there are no 
funds of the drawer in the drawee's hands, and the action may be 
brought, says Nel&orz,, J., in Claxsell v. Davi~,  1 Black's C. 6. Reports, by 
any one who makes advances on the bill upon such assurance of pay- 

ment. To the same effect is 1 Daniel Neg. Instruments, sees. 559, 
( 6 ) 560, 561; and 1 Edw. on Bills, Notes, etc., sec. 567, and follow- 

ing; Plumrner v. Lymafi, 49 Me., 229; St imm 6. Harwkon, 42 
Penn. St., 49. 

We are referred, however, to section 562, in Mr. Daniel's first volume, 
who says : "It seems applicable (the rule) to the cases of bills payable on 
demand, or at a fixed time after date, and not to bills payable at or 
after sight, for in order to constitute acceptance in the latter, a pre- 
sentment is indispensable, since the time the bill is to run cannot other- 
wise be ascertained." 

This may be true in a strict sense, an actual presentment and accept- 
ance being necessary to determine the time of payment, as in a sight 
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draft, days of grace are allowed; but the presentation in this case has 
been made, and not only acceptance refused, but liability denied alto- 
gether. The present draft is in precise accord with the direction in  the 
letter, and the plaintiff had advanced his money upon the assurance of 
its being met, and the governing general rule is, that the drawee thereby 
undertakes the obligations of the acceptor, and we see no reason why i t  
should not be so in  any form of a draft, made in  pursuance of the terms 
of the promise, though in the exceptional cases, an actual presentation 
may be necessary to fix the time of payment, and authorize the action 
upon i t  as an acceptance. 

But if a recovery be obstructed upon this ground, i t  may be effected 
upon the basis of an assignment of the fund in  the drawee's hands. , I t  
is a transfer of the whole, not of a part, made known to the appellants 
before any other disposition is made of it, o r  any change taken place 
unfavorable to their liability. The point is expressly decided in  Wheatly 
0. Stroibe, 12 Cal., 92, the opinion being delivered by Justice FieTd, now 
of the Supreme Court of the United States, in which he says: "The 
order, though not available against Strobe for want of acceptance, 
operated as an equitable assignment of the demand of Wheatley 
to Howell. I t  was given for an antecedent debt, and for the ( 7 ) 
full amount of the demand against Strobe. The consideration 
was valuable, and there was no splitting of the amount due into dif- 
ferent and distind causes of action, and in  such cases, it is well settled 
that an order, wlhether accepted or not, operates as an assignment of 
the debt or fund against which i t  is drawn." 

Following this ruling, Mr. Daniel says, that "it seems to be settled 
by the authorities, that if drawn for the whole amount, i t  (the draft)  
operates as an equitable assignment, which will take precedence of any 
subsequent lien or c h a r g e u p ~ n  them; and that after notice to the drawee 
will bind him." Section 431. 

As an  equitable assignee then, the action can be maintained upon an 
implied contract to pay. 

There is no error. Judgment affirmed. 
No error. Affirmed. 

Cited: Hawes ti BhclcweZl, 107 N. C., 201; Bu~rus v. Ins. Co., 124 
N. C., 13; Markha,m v. McGown, ibid., 166; Bank v. Hay, 143 N. C., 
332; Fidality Go. v. Crolcery Ca, 147 N. C., 513. 
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JOS. WRITE ET AL. V. W. 8. BUTCHER ET AL. 

Equity Pra;ct++JuGkdktiorz-Reference. 

1. Where a suit in equity was pending in the Supreme Court at the time of 
the adoption of the present system of procedure, the Superior Courts are 
the proper tribunals to proceed with the cause, and this Court can make 
no order in it, except to remand the papers. 

2. Where in such case, a decree had been made in this Court settling the 
rights of the parties, and only the final accounts remained to be taken, the 
Superior Courts cannot allow amended pleadings to be filed, or the rights 
of the parties as settled by the decree to be varied, but must proceed with 
the cause in accordance with the decree. 

3. Under the former equity practice, in a suit for specific performance, a 
reference was ordered before the final decree to ascertain the balance 
due on the purchase money, but not to afford affirmative relief to the 
defendant. 

4. Under the present practice, a reference will not be ordered after a final 
decree. 

(Rwster v. Cka* ldh ,  6 Jones Eq., 291; Hart v. Roper, 6 Jones Eq., 349; 
Pearson, w. Cam, post, 194; cited and approved.) 

( 8 ) THIS was a motion made by plaintiffs, a t  the February Term, 
1887, of the Supreme Court. 

The nature and object of the motion appear in the opinion. 

SMITH, C. J. The bill to enforce the specific execution of a contract 
for the sale of land was filed in the Court of Equity of Surry County, 
at Fall Term, 1857, and at  Spring Term, 1861, set for hearing, and 
removed to the Supreme Court at June Term, and it was determined 
in favor of the complainant; and it was declared, that the defendant 
Holderfield, a purchaser with notice of the complainant's equity, must 
make title to him on payment of the residue of the purchase money, with 
interest, after deducting rents with which he is chargeable during his 
occupation, as to which there should be a reference and account, if so 
desired by the parties. 

A year later such reference was ordered to the clerk, and he, at June 
Term, 1864, made a report, with the statement of the account, in which 
he finds that the renb, less the improvements put upon the land, com- 
puted to 1 January, 1863, exceed the amount of the unpaid purchase 
money by the sum of $53.96. At June Tmm, 1875, a motion was 
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entered to confirm the report of the referee, of which notice was directed 
to be given to the defendant Moses Pitman, and ~ u c h  notice was served 
on him and on the plaintiff. 

At June Term, 1876, such confirmation was given, and a ( 9 ) 
decree entered, remanding the cause for further proceedings to 
the Superior Court, the successor of the Court of Equity, not prejudicial 
to the decree. 

The remand is entered on the docket of said Superior Court, at Fall 
Term, and it was continued for a series of years, the record stating that 
the papers in the ca'use had not been sent down from this Court. Some 
action was taken during this period, and among others, a new order of 
reference to take an account of rents and profits, which remained un- 
executed. At Spring Term, 1886, as appears in the record of that 
court, transmitted and certified by the clerk, this order was entered: 

"This cause coming on to be heard upon the amended complaint, and 
answer of defendant Moses Pitman, and i t  appearing that the cause 
was transferred to the Suprelme Court before the amended complaint and 
answer were filed, and that the cause was thgn depending in the Supreme 
Court, and that said amended pleadings were improvidentlx filed; it is 
ordered that the amended complaint and answer be stricken out, and 
that the cause stand as it stood before the filing of the amended com- 
plaint and answer." 

At the last term of this Court plaintiffs' counsel moved for a decree 
of title, and for a further reference to ascertain the value of the rents 
of the land accrued since the taking of the first account; and notice 
having been served on m e  of the complainant's counsel, the motion has 
been pressed upon us at the present term. 

This general history of a case which runs through a period of nearly 
a third of a century, with its attending irregularities and delays, is 
sufficient to show its present attitude and relation to the Court. 

The last decree, following and in execution of that determining the 
merits of the cause, and the right of the complainant to a specific per- 
formance! of the contract, lacked only an order for title to make 
a compleye and final disposition of it. The remand arrested fur- ( 10 ) 
ther action here at this point, and carried with it the confirma- 
tion, leaving to the Superior Court the duty of taking such further 
action as was needed, and none other, for its consummation. The prac- 
tice of remanding is settled by precedent. Roydew vl. Chamdlev, 6 Jones 
Eq., 291; Hart a. fiopw, ibd . ,  349. 

The controtrersy adjusted in this Court, could not be reopened in the 
court below, aa seems to have been attempted, by new pleadings intro- 
duced, o,r by permitting anything to be dme inconsistent, or a t  variance 
with the rulings here made. The practical result to be secured was the 
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conveyance of the title to the proper.ty, as would have been the case 
here, had the jurisdiction over the cause been retained. But it was no 
longer in  this Court for any further order, unless, perhaps, the trans- 
mission ob the papers and transcript; but the neglect to transmit them, 
did not retain the cause itself after the order, nor impair the efficiency 
of the order. 

The final and effectual relief in securing the estate in the land. must 
w 

be found in  an application to the court below, where the jurisdiction 
is; no~t in  this Court, where i t  is not. As to further relief in a new 
reference, we may observe that in the old equity practice, unlike the 
present, the purpose of reference was to ascertain if payment had been 
made, or how much had been paid, as preliminary to the decree, but not 
to afford ground for affirmative relief for the defendant, and so is this 
case presented in  the pleadings. 

There was no cross-bill filed by the defendant, but his defense was 
confined to resistance to the plaintiffs' alleged equity. And even under 
our present system, which does not control this proceeding, no such ad- 
ditional reference is allowable after a final decree. Pearson v. Caw, 
post, 194. 

The motion must be denied, with costs. 
Denied. 

Cited: H e r n h n  v. Ins. Co., 108 N. C., 650; S. v: Marsh, 134 N.  C., 
197; Tussey w. Owen, 147 N .  C., 337, 338; R. R. w. Horton, 176 3. C., 
118; Newton vl. Highway Commission, 194 N. C., 304. 

I JOHN CORNWALL v. THE CHARLOTTE, COLUMBIA AND AUGUSTA 
RAILROAD COMPANY. 

Contributo~y Negligence. ? 

1. Although a servant be injured by the negligence of his master, yet if he 
could by reasonable care and prudence have averted the accident, and the 
injury can be traced to his own negligence as well as that of the defend- 
ant, he cannot recover. 

2. Although a servant is ordered by his superior to perform a dangerous duty, 
this does not relieve him of the duty of avoiding any particular danger 
incident to carrying out the order. 

I 3. In order to bar a recovery, the contributory negligence of the plaintiff must 
have been a proximate cause of the injury complained of. 
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4. Where the plaiqtiff, in obedience to the orders of his superior, attempted 
to get upon the pilot of a moving locomotive, and in doing so, his clothes 
were caught in the splinters on a worn rail: I t  wa8 held, even if the 
master was negligent in not repairing the rail, yet it was the duty of the 
servant to use reasonable care, and it was error in the trial judge to charge 
the jury that if the plaintiff was ignorant of the condition of the rail, and 
got on the enginel in obedience to the order, that he was entitled to recover. 

(Johnson 2). R. R., 81 N. C., 453; Doggett u. R. R., 78 N .  C., 305; Omens v. 
R. R., 88 N. C., ; cited and approved.) 

CIVIL ACTION, tried before Avery, J., and a jury at Spring Term, 
1886, of MECKLENBURG Superior Court. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

The facts fully appear in the opinion. 

W. P. B y n u m  fov plaintif. 
George E. Wilson filed a brief fov defemdamt. 

SMITH, C. J. The plaintiff, while in the service of the defendant, as 
brakeman on one of its freight trains, was directed by the conductor, 
when the train on which h e  was employed reached the station 
known as Pineville, to cut loose the engine and change the switch ( 12 ) 
a t  the sidetrack, after doing which, in the effort to get on the 
piIot-or, as i t  is usually called, the "cow-catcherv-his pants became 
entangled with some iron splinters worn off the rail and projecting a 
few inches from it, which caused him to- fall, and his hand was crushed 
by one of the truck wheels, rendering amputation necessary. To obtain 
compensation for this injury, the' present action has been instituted. 

The plaintiff testifies, that the conductor had given him general direc- 
tions that in  shifting trains at stations, he should ride back and forth - 
on the engine, so as to be always at  his post; and later in  the examina- 
tion, he adds that the order was, "to jump on and ride that way," mean- 
ing, as we suppose, upon the pilot. 

A witness for the plaintiff there residing, saw the plaintiff run from 
the switch and attempt to jump upon the pilot of the engine whilst it 
was in  motion, when he fell and sustained the injury mentioned. The 
plaintiff, while he had been thus employed for several years, had not 
before seen these frayed projecting pieceis of iron, nor does the defect in 
the rail appear to have been called to the attention of the proper officers 
of the company, as involving possible danger, and the need of repara- 
tion. The conductor for the defendant testifies to the contrary about 
giving such order to the plaintiff, and both he, the engineer and the 
fireman, after describing so much as each saw of the accident, give a 
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somewhat different version of the occurrence, and of the plaintiff's action 
that immediately preceded it, as obtained from the plaintiff's own 
account of it, in answer to inquiries made as soon as he was known to 
be hurt. I t  was also shown from a book of the company, containing 
rules and regulations for the transportation department of its s e r ~ c e ,  
which are in minute detail, for the guidance of its officers, agents and 

employees, that "no person besides the engineer and fireman will 
( 13 ) be permitted to ride on the engine or tender, without a written 

order from the superintendent or mabter of trains," except, etc., 
not changing the prohibition so far as it affects the plaintiff. 

An instruction was asked for the defendant, and refused, to this 
effect : 

"If the jury believe from the testimony, that the accident was caused 
by the plaintiff's attempting to get upon the pilot of the engine while 
the same was in motion, he cannot recover," the last sentence being 
understood to mean, t6at the finding should be, upon the second issue of 
contributory negligence, in favor of the defendant. The instruction em- 
bodies the proposition, that in such w e ,  the plaintiff being the direct 
cause of the accident, could have no claim on the defendant for re- 
muneration. I t  is manifest that the rash and inconsiderate act of 
attempting to get on the pilot of a moving engine, was the immediate 
and direct cause of the injury, however much the blame may be put on 
the defendant for its antmedent neglect to replace the defective rail 
with a better one. Assuming, then, the negligence of the company in 
permitting this rail to remain in such condition, i t  does not relieve the 
plaintiff from exercising that care and attention which his own safety 
would suggest, for avoiding the consequences of the defendant's negli- 
gence. The co'rrect rule is thus laid down in Johndm v. R. R., 81 
N. C., 453: "But in every case, he (the servant) must not by his own 
negligent conduct contribute to the injury, and if by reasonable care and 
prudence i t  could have been averted, he has no remedy against his em- 
ployer." The doctrine rmts upon sound reasoning, and is supported by 
numerous references to cases decided by this Court. Now, was not the 
plaintiff not only negligent, but engaged in committing a rash act, when 
he essayed under the circumstances, to get upon the pilot, and should he 

not have been observant of the condition of the frayed rail at 
( 14 ) the place where he essayed to mount it, before making the hazard- 

ous effort? If the evidence warranted the finding of the facts as 
hypothetically set out in the instruction, the jury shouid have been so 
charged, and there is error in refusing to give it. 

The third instruction given, instead of that asked, and intended as a 
substitute, is in these words: "If the defendant company allowed a rail 
next to the switch to become splintered, and the splinters extended so 
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far, and were of such strength as to catch in the clothing of the plain- 
tiff, and prevent him from getting on the train or engine, then the 
defendant was guilty of negligence, and if the plaintiff's injury was 
caused by such splinters catching in his clothing, and the plaintiff did 
not previously know the condition of the iron, the jury would respond ' 

to the first issue-yes." 
After declaring that the burden of showing that the injury resulted 

from the defendant's negligence, the court proceeded to charge: 
"It appearing from the testimony offered by the plaintiff, that he fell 

in attempting to mount upon the cow-catcher or pilot of an engine in 
motion, the plaintiff was negligent, and his negligence was one of the 
immediate causes of the injury he sustained, and the jury will find in . 

response to the second issue in the negative, unless the conductor of the 
train, having authority to control the plaintiff as brakeman, ordered 
the plaintiff to ride on the pilot from the switch to the depot where cars 
were shifted to the sidetrack." 

But he added, in substance, that if without knowing the condition of 
the track, he acted in obedience to an order which the conductor had the 
right to give, the response to the issue should be in favor of the plaintiff. 

Now, it appears from the plaintiff's testimony only, that such general 
direction was given him by the conductor, and no special direction to 
this effect was given at this time or place, and i t  did not therefore dis- 
pense with proper vigilance and care on his part in carrying out 
the command. I t  was not less the plaintiff's duty to see and ( 15 ) 
avoid any particular dangers incident to obedience. He was to 
see to his own safety, and not recklessly act in disregard of the time 
and place in getting upon the engine. No reason is suggested why he 
did not select some other place, where there were no such splinters, and 
where this peril would have been avoided. We think the jury should 
have been told that the plaintiff was bound, even when executing the 
order, to use reasonable precautions for his own security; and if the 
attempt was not only without the exercise of them, but approximating a 
reckless indifference to his own safety, to which the orders of his supe- 
riors cannot extend, he, and not the defendant, in a legal sense, would 
be responsible for the consequences. As is said in Doggett v. R. R., 78 
N. C., 305: "If the plaintiff's negligence contributed directly to the 
injury, it is well settled that he cannot recover." "The negligence of 
the plaintiff," adopting the language of a recent author, "in order to bar 
a recovery, must have been a proximate cause of the injury complained 
of"; Thomps. Neg., page 1157, see. 8 ;  page 1151, see. 5. See, also, 
Owens fl. R. R., 88 N. C., 502. 

We have not considered the effect upon the defendant's liability of 
the relations between the conductor and the plaintiff, and whether they 
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are fellow-servants of a common principal, within the meaning of the 
rule that exonerates him or it, about which the decisions are conflicting, 
but upon the broader ground on which a stranger would stand. 

We are of opinion that there is error in the rulings of the court, and 
' that the defendant is entitled to a new trial. 

Error. Reversed. 

( 16 ) 
N.' A. McNEILL ET 'k. V. ELLA LAWTON. 

1. Where there is a conflict between the record and the case on appeal, the 
record must prevail, but where matters are stated in the case, in regard 
to which the record is silent, they will be accepted as facts. 

2. Sending a case to be tried by a referee does not deprive the court of its 
jurisdiction, and it can make any and all necessary orders therein, pend- 
ing the trial before the referee. 

8. So, a plaintiff may take a nonsuit while the case is pending before a referee, 
if the case be one in which he is entitled to do so. 

4. While generally speaking a plaintiff can take a nonsuit at any time before 
verdict, yet he cannot do so if the defendant has pleaded a counterclaim, 
which arises out of the same contract or transaction which is the founda- 
tion of the plaintiff's cause of action. 

5. When the counterclaim does not arise out of the same transaction as the 
plaintiffs cause of action, but falls under subdivision 2 of section 244 of 
The Code, the plaintiff may submit to a nonsuit. In such case, the de- 
fendant may either withdraw his counterclaim, when the action will be 
at an end, or he may proceed to try it, if he so elects. 

(Farmer v. Williams, 75 N. C., 401; 8 .  v. Keeter, 80 N. C., 472; Bamlc v. Stew- 
art, 93 N. C., 402; Wkedbee v. LeJggett, 92 N. C., 469; cited and approved.) 

CIVIL ACTION, tried before Philips, J., a t  October Civil Term, 1886, 
of WAKE Superior Court. 

The following is so much of the case settled on appeal as it is neces- 
sary to set forth here: 

This is an action to enforce the payment of an amount alleged by the 
plaintiffs to be due to them by the defendant, for material furnished 
and work and labor done, in erecting and repairing certain buildings and 
personal property in the city of Raleigh, and to have the same declared 

to be a lien on said buildings, and the lot upon which the same 
( 17 ) are situated, discharged from all homestead claims on the part 

of the defendant. 
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At the October Term, 1886, of Wake Superio'r Court, the plaintiffs 
made a motion to be permitted to take a nonsuit. The defendant op- 
posed the granting of said motion on the following grounds: 

1. For that the court had no jurisdiction and no power to grant said 
motion, because, at the April Term, 1886, of said court, the said case 
was referred for trial by consent of parties plaintiff and defendant, and 
because the referee by conselnt of counsel for plaintiffs and defendant, 
had proceeded with the trial of said case upon complaint, answer, 
amended answer and replication, and because said case was then pend- 
ing before said referee upon complaint, answer, amended answer and 
replication. 

2. For that the defendant in her said answer and amended answer, 
set up  a counterclaim existing at the time of the bringing of the action, 
and arising out of the transaction on which plaintiffs sued, and prayed 
for judgment against the plaintiffs for the sum of $768.53 and costs. 

The facts in the case are as follows : 
The plaintiffs filed their complaint in the Superior Court on 23 Feb- 

ruary, 1886; the defendant filed her answer in said court on 6 March, 
1886; the plaintiffs filed their replication to the answer on 20 April, 
1886. By consent of parties the defmdant filed an amended answer, and 
plaintiffs amended their replication. Said answer and amended answer 
set up a counterclaim, existing at the time of the bringing of the action, 
and arising out of the transaction upon which defendant sues, and 
prays for judgment against plaintiffs for the sum of $768.53 and costs. 

At April Term, 1886, of said court, by consent of parties, the case 
(then standing for trial upon complaint, answer, amended answer and 
replication), was referred for trial to Armistead Jones, Esq., with leave 
to defendant to withdraw her answer, and file a demurrer as to the 
validity of the lien. 

The proceedings in said cause, taken and had before the referee, ( 18 ) 
were as follows : 

On 26 June, 1886, by consent, the defendant's answer was considered 
as withdrawn, and the demurrer filed in said cause, was by consent, 
argued before the referee. Plaintiffs, upon motion, were allowed to file 
the contract as an exhibit to the complaint; and the defendant was 
allowed to amend her demurrer. The defendant excepted to the filing 
of the contract. The demurrer was overruled, and defendant excepted. 
The demurrer being overruled, the defendant, by consent, was allowed to 
answer. The defendant then refiled her answer and amended answer, 
setting up a counterclaim existing at the time of the bringing of the 
action, and arising out of the transaction on which plaintiffs sue, and 
asking judgment against plaintiffs, and by consent plaintiffs refiled 
their replication. 
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The court refused to permit the plaintiffs to take a nonsuit, and ren- 
dered judgment as follows : 

"This cause coming on to be heard upon the motion of the plaintiffs 
to take a nonsuit, and the defendant resisting the motion on the ground 
that the case has been, and is now referred by consent, and on the fur- 
ther ground that the defendant has in her answer set up a counterclaim 
to the demand of the plaintiffs, arising from the same transaction out of 
which the plaintiffs' claim arises, and i t  so appearing to the court, it is 
now considered, ordered and adjudged, that said motion be refused, and 
that the defendant .reaver costs." 

The plaintiffs having excepted, appealed to this Court. 

Spiel' WhitaJcer f OT- p'h&diffs. 
Ernbest Haywood (A .  W .  Hanjwod w w  with him om the brief) for 

d e f e d m t .  

( 19 ) MERRIMON, J., after stating the facts: I t  is true, as contended 
by the counsel of the appellant, that the record and recitals 

therein must prevail, 'when these are inconsistent and in conflict with 
statements in the case stated or settled upon appeal by the court. 
F a m w  v. Wi€Ziaw, 75 N. C., 401; S. v'. Kaeelterr; 80 N. C., 472. But we 
do not find such inconsistency in this case. The proceedings in the 
course of the action appear disorderly, but the pleadings all appear, 
and their nature and what is stated in them, indicate the proper order 
of them. Nor dms the record note the consent of the parties in respect 
to the filing of the pleadings subsequent to the complaint. There is, 
however, nothing appearing in it inconsistent with the case settled, and 
the statements of facts therein as to the order of the proceedings, must 
be accepted as true. I t  had been better, if the court had required the 
record to be put in order-indeed, i t  ought to have done so. 

The view suggested by counsel, that the consent reference in an action, 
as allowed by the statute (The Code, see. 420), places the action pend- 
ing the reference, or at all, beyond the control of the court, is unfounded. 
The a,ction is not referred-it continues pending in court, and all proper 
motions may be made in it, not inconsistent with the reference and 
course of procedure therein, as prescribed by the same statute. (The 
Code, sec. 422). 

The reference is for the trial of issues of fact or law, or both, accord- 
ingly as its terms may provide. The jurisdiction is that of the court, 
not that of the referee; he, by the written consent of the parties, 
becomes a mere adjunct of, ynd acts in the place of the court, or of the 
court and jury, in respect to the trial. What he does is ancillary to the 
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authority of the court in the action. He must make report of his pro- 
ceedings and action, and his report, unless excepted or objected to in 
the way prescribed, stands as the decision of the court, and upon appli- 
cation to the judge, he may enter judgment upon the same.' There 
is no reason why the plaintiff may not abandon his action, and ( 20 ) 
voluntarily submit to a judgment of nonsuit, as it is called, pend- 
ing the reference. When he thus goes out of court, the action and all 
proceedings therein, including the reference, are at an end, except in the 
cases and as explained below. 

Genemlly, a plaintiff may abandon his action and volunt'arily sub- 
mit to a judgment of nonsuit, at any time after bringing his action, and 
before the verdict of a jury, or what is tantamount to it. Bank v. 
Xtetoart, 93 N.  C., 402, and the cases there cited. 

He cannot do so, however, under the present method of civil pro- 
cedure, if the defendant has pleaded a counterclaim-a cause of action 
arising out of the contract o r  transaction set forth in the complaint as 
the grounds of the plaintiff's cause of action. I n  such case, it is reason- 
able and just that the rights of the parties arising out of such contract 
or transaction shall be settled at the same time and in the same action, 
and that one party shall not be allowed to abandon the action without the 
consent of the other, until this shall be done. The plaintiff cannot justly 
complain if he is detained in court until the whole merits of his cause of 
action are tried, and the rights of the defendant growing out of the same 
are settled, if the latter shall s0 desire. Whedbea v. Leggett, 92 
N. C., 469. 

I t  is otherwise when the countercluim is a cause of action arising inde- 
pendently of that alleged in the complaint, such as that allowed by the 
statute (The Code, sec. 244, par. 2) .  I n  that case, the plaintiff may 
submit to a voluntary nonsuit as to his own cause of action, but he can- 
not, by doing so, put an end to the defendant's right to litigate his 
counterclaim. The action continues for that purpose, unless the de- 
fendant shall see fit to withdraw his counterclaim, and thus abandon 
the action with which he has become identified, as seeking redress 
from the plaintiff, who becomes practically a defendant, while ( 21 ) 
the defendant becomes a plaintiff in the action thus prolonged. 
Whedbee v. Leggelit, mpm. 

Now, in the present action the defendant pleaded a counfevclaim aris- 
ing out of the contract and transaction alleged in the complaint, as the 
foundation of the plaintiff's claim. I t  is therefore obvious, that they 
were not entitled to submit to a voluntary nonsuit. The defendant has 
the right to detain them in court until her alleged rights, growing out 
of the plaintiffs' alleged cause of action, shall be settled and determined. 
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There is no error. Let this opinion be certified to the Superior Court, 
to the end that further proceedings may be had in  the action there, 
according to law. It is so ordered. 

No  error. Affirmed. 

Cited:  B y w m  v. Powe, pod ,  377; N o h e y  vl. Suriwon, 104 N. C., 
461; Pass s. Pam, 109 N. C., 486; J m e s  v. Bearnap, 117 N. C., 262; 
86th v. J m s ,  119 N. C., 431; O l m t e d  v. Bmith,  133 N. C., 586; Yel -  
l o w h y  v. Pwkirwon, 167 7. C., 146; S. v. Whesbe?; 185 N. C., 672; 
Cothoow vi. Coloper, 186 N. C., 27; Shearer vi. H k n g ,  189 N. C., 464. 

LEV1 GATES, ADMINISTBATOR, v. MARTHA E. PICKETT. 

1 Judk ia I  S a L e s - I  Judgrmmts-The Code, see. 387. 

1. Before the adoption of the new system of procedure, it was the common 
practice for the administrator to file his petition to sell land for assets, 
and if the heir was an infant, to have a ,qardian ad litem appointed 
without any service upon the infant at all. 

2. The appointment of a guardian ad litern is valid, although the infant has 
not been regularly served with process, but has only accepted service 
thereof. 

3. Where an administrator filed a petition to make assets, and the heir at  
law, an infant under fourteen years old, accepted service of the summons, 
and a guardian ad l i t m  was appointed, but no actual service was ever 
made; It um.s held, that the irregularity was cured by section 387 of 
The Code. 

(Hum u. Ho&lmam, 94 N. C., 14 ; Lgzcmmer v. Nessoms, 94 N. C., 371 ; Will4am 
V. Williams, 94 N. C., 733; Fowler u. Poor, 93 N. C., 466; W i t l i m o n  v. 
Hartmaoz, 92 N. C., 236; Engtarad v. Gwner, 90 N. C., 197; Howertom v. 
Nexton, 90 N. C., 681; Yaumey v. Gdlzeg, 88 N. C., 300 ; Johnson v. Futrell, 
86 N. C., 122 ; cited and approved. Moow u. Cfidney, 75 N.  C., 34 ; AVen v. 
Nhiekb, 72 N. C., 504; Baa8 v. Base, 78 N. C., 374; Ntancil v. Gay, 92 
N. C., 462 ; Larkins v. Bullarct, 82 N.  C., 25; Morrison v. Gentry, 89 N. C., 
248; Mathms  v. Jwce, 85 N. C., 258; distinguished.) 

( 22 ) MOTION in the cause to set aside a judgment, heard on appeal 
from the clerk, before Clark:, J., at Chambers, on 1 June, 1886. 

This was a motion made in  the cause to set aside a sale made by the 
plaintiff, as administrator of E. W. Pickett, heard before C l m k ,  J., at 
Chambers. 
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On 27 March, 1874, the plaintiff, as administrator, filed a petition in 
the Superior Court of the county of Orange, against the defendant, the 
only child and heir at law of the said E. W. Pickett. for a sale of the 
lanvd belonging to the estate of his intestate, to make assets for the 
payment of debts and costs of the administration. The petition was 
duly verified, and on the same day a summons was issued by the clerk 
of the Superior Court of Orange for the defendant to appear "within 
twenty days after the service, and answer the complaint," etc. 

On the same day the summons was endorsed, "service accepted, and 
all errors waived," and signed by Martha E. Pickett. 

On the same day a petition was filed in writing by the plaintiff, 
settine. forth that the defendant was the onlv child and heir at law of 

L, 

his intestate; that she was a minor without general or testamentary - 
guardian, and asking the court to appoint some suitable and discreet 
person, as guardian ad litelm of the said Martha E.  Pickett, upon whom 
service of kmmons may be made, and who may appear andanswer in 
this action as such guardian." 

u 

On the same day an order was made appointing John W. ( 23 ) 
Blackwood guardian ad Hit~m, and he filed an answer, stating 
that there was no objection to the sale, etc. 

On 7 May, 1874, two orders, as appears from the record, were made 
in the cause, the first reciting that, "upon reading and filing the petition 
in this case, and it appearing to the satisfaction of the court that all 
proper persons have been made parties to the action and accepted service 
of the summons, and no answer has been filed; and there appearing no 
reason why the land mentioned in the petition should not be sold for 
the purpose of paying the debts of the deceased : i t  is therefore ordered," 
etc. The second order reciting that, "this cause coming on to be heard 
upon the petition and affidavits of Levi F. Cates, and being heard, and 
i t  appearing to the court that the personal estate of E.  W. Pickett, de- 
ceased, is insufficient to pay the debts and charges of administration: 
i t  is therefore ordered and directed, that the administrator have license 
to sdl," etc., setting forth time of notice, place, terms of sale, etc. 

On 17 June, 1874, the plaintiff made his report of the sale, setting 
forth, among other things, that the land was sold on 15 June, when 
Martha F. Cates became the highest bidder and purchaser, at the price 
of $475, and had complied with the terms of the sale, and that the land 
brought a good and fair price, and recommended a confirmation of the 
sale. On 19 June an order was made confirming the sale, and directing 
title to be made to the purchaser upon the of the purchase 
money. 

Some time in the year 187 .. , Martha F. Cates sold the land to J. W. 
Gattis, who afterwards sold separate portions of it to J. R. Gattis, Pen- 
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dleton Cole, and J. L. Watkins, and the portion purchased by J. L. 
Watkins was afterwards sold by him to W. W. Fuller. 

This was a motion by the defendant, who is now the wife of J. H. 
Woods, after notice to Levi F. Cates, Martha H. Cates, J. W. Gattis, 

J. R. Gattis, W. W. Fuller and Pendleton Cole, moved on 5 May, 
( 24 ) 1886, before the Superior Court of the county of Orange, "to set 

aside the judgment, orders and decrees in said case, and to hold 
the same and all proceedings thereunder, ineffectual to preclude the 
defendant from setting up title to the land mentioned in the petition." 
The motion was based upon the alleged ground that the court had 
acquired no jurisdiction of the person of the defendant. The affidavit 
of J. H. Woods was filed, setting forth that Martha E. Pickett was born 
on 4 April, 1881, and intermarried with affiant in December, 1880. 
That the endorsement on the summons was in the handwriting of the 
counsel of the petitioner, Levi F. Cates, and that the signature of 
Martha E. Pickett to the endorsement was in her handwriting; that 
she was then an infant under fourteen years of age, and the endorse- 
ment was signed after the day it bears date, at the command of said 
Levi F. Cates, under whose control-as her stepfather-she then was. 

An affidavit of MartBa H. Cates, the mother of the defendant and 
wife of the plaintiff, was filed, setting forth the age of her daughter, and 
that after she (the daughter) was twenty-one years of age, she received 
from Levi F. Cates and herself, the sum of $25, derived from the sale 
of the land, accompanied with a copy of the receipt therefor, signed by 
the defendant and her husband, and that she had heard the defendant 
say since she became of age, that she did not need the money, and asked 
Levi Catw to keep it for her. 

The affidavit of L. g. Cates was filed, in substance that of Martha H. 
Cates. 

The affidavit of J. W. Gattis was filed, setting forth that he had pur- 
chased of Martha H. Cates, for full value in money, in good faith, 
without notice of any fraud or irregularity in the sale or proceeding 
under which the sale was made; that he is now the owner of a portion of 
the land, having sold parts of i t  to other parties for value before any 
notice of this proceeding, some of which had been resold, without any 

notice, etc. 
( 25 ) The clerk, after setting forth the record of the appointment of 

the plaintiff as administrator of E. W. Pickett, the filing of the 
petition, and other proceedings in relation thereto, as herein stated, and 
that the motion was made upon the ground that the defendant "was a 
minor when she married, and that there was no sefiice of summons upon 
the guardian ad litem, and that she was not properly before the court, 
and the whole proceeding void," gave the following judgment : 
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"That the proceeding was irregular, is admitted, but it is considered 
by the court that the irregularity is cured by section 387 of The Code, 
and i t  is adjudged that the motion to set aside the judgment be not 
allowed." 

From the judgment there was an appeal by the defendant, which was 
heard at Chambers, and the judgment was affirmed, and from this judg- 
ment the defendant appealed to this Court. 

W. W. Fuller and John W.  G.f.alh.a,m fw plahtif. 
R. C. Stmdwick, J. A. Long and Johm Deverew, Jr., for defendant, 

cited and relied on Young v. Young, 91 N.  C., 359. 

DAVIS, J., after stating the facts: We think, by the well settled con- 
struction placed by this Court upon section 387 of The Code, the irregu- 
larities in the proceeding and judgment sought to be set aside by the 
motion in this cause were cured, and there was no error in refusing to 
allow the motion. 

Owing to the great change in our judicial system and practice, caused 
by the adoption of The Code, there was much uncertainty as to the 
correct mode of procedure, and many irregularities resulted from a want 
of familiarity with the new practice. Some legislation was abso- 
lutely necessary to cure these defects, and this Court has now ( 26 ) 
frequent occasion to pass upon questions bordering on the 
shadowy line that separates proceedings and judgments absolutely void, 
from those that are irregular-some of them exceedingly so-but within 
the curative power of the Legislature. 

The proceedings and judgment in this case are within both the letter 
and spirit'of section 387, and illustrate the justice of, and the necessity 
for its enactment. Unddr the old practice, i t  was quite common-in 
fact, the general practice-for t b  administrator to file his petition 
against the heir tb make assets, and if an infant, without any service 
upon him, have a guardian ad Weurn, appointed, who would acoept service 
and answer for him. I n  this case, whether the acceptance of service by 
the infant defendant be treated as valid or null, there was a guardian 
ad litew appointed by the court to defend her interest; he answered for 
her, and the court proceeded to adjudicate the cause, which was clearly 
within its jurisdiction. Hmei ui. HoFlomxn, 94 N. C., 14; Sumne~ v. 
Besmms, 94 N. C., 371;  will^ d. WiEliuia;ms, 94 N. C., 733; Fowtw v. 
Poop, 93 N. C., 466; WiZliamsom d. Hwtmam, 92 N. C., 236; England v. 
Gayrnw, 90 N. C., 197; Howe~ton v. Sexton, 90 N. C., 581; Mauney v. 
Gdmy,  88 N.  C., 200; Jolhmm v. Futvell, 86 N. C., 122. 

This motion is based upon the affidavits of the husband, not those of 
the defendant, made more than twelve years after the sale which i t  

! 
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seeks to make void, and long after the property had passed by convey- 
ance from the original purchasers to other persons. There is no allega- 
tion of any actual fraud, nor is the proceeding impeached for fraud, 
which would bring it within the saving of the proviso of section 387. 
The irregularities which had grown out of the failure to comply with 
the provisions of chapter 17, section 59 of Battle's Revisal, as construed 
by the court, were those which section 387 was intended to cure; and, 

of course, if the provisions of that chapter had been complied 
( 27 ) with, as i t  is insisted by counsel for the defendant ought to have 

been done, there would have been no necessity for the remedial 
legislation. Mow0 v. Gi&vwy, 75 N. C., 34; Allem v. Shields, 72 N. C., 
504; Bass d. Bass, 78 N.  C., 374; relied on, were all prior to the passage 
of section 387, and it is more than probable that the construction placed 
upon the law in those cases, led to the enactment of that section. 

We will not consider the constitutional question presented by counsel 
for the defendant, for the power of the Legislature to pass the curative 
act, so far  as i t  applies to this case, is well settled by this Court, which 
renders it unnecessary for us to discuss that point. 
. The cases of Sta,ncil v. Gay, 92 2. C., 462; Larkins v. Bullard, 88 
N. C., 25; Morris v. Gentry, 89 N. C., 248; Mathsws v. Joyce, 85 N. C., 
258; and other authorities cited by counsel for defendant, are distin- 
guishable from this, in that, in those caws, there was either no service 
of process at all on the infant or guardian ad litern, or no appearance 
for the infant, or fraud, or other vitiating facts, that rendered the pro- 
ceedings absolutely void, and not merely irregular. 

There was no error. Let this be certified. 
No error. Affirmed. 

Cited: Edwards v. Moow, 99 N. C., 4;  Carttw v. Rountree, 109 N. C., 
, 33; Dickens a. Lmg,  112 N.  C., 315; Bm/l:th v. Gmy, 116 N. C., 314; 

Raclcley u. Roberts, 147 N. C., 205; Hughew v. Pktchard, 153 N. C., 
143; Harris v. Bern&, 160 N. C., 344; WsZch v. Welch, 194 N. C., 635. 

JOHN U. SMITH v. SAM'L T. SMITH, ADMINISTRATOR. 

EvlicEance~Tha C o b ,  See. 580. 

An administrator of a deceased debtor who is a defendant, is rendered incom- 
petent by section 580 of The Code, to testify to any admissions which he 
may have heard his intestate make in regard to the nonpayment of a 
bond eSecuted prior to 1 August, 1868. 

(Waddell v. B w m ,  91 N. C., 105; overruled.) I 
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CIVIL ACTION, tried on appeal from a justice of the peace, ( 28 ) 
before Conrwr, J., at August Term, 1886, of ORANGE Superior 
Court. 

There was a judgment for the plaintiff, and the defendant appealed. 
The facts appear in the opinion. 

John W.  GraJzm for plaintif. 
John Hanning f0.r defendant. 

SMITH, C. J. The present action was begun on 22 June, 1886, before 
a justice of the peace, and by the defendant's appeal removed to the 
Superior Court of Orange County, and is upon three several bonds for 
the payment of money, made by Calvin, the intestate of the defendant, 
in the years 1849, 1852 and 1857. The defense set up in the answer is 
payment, in support of which the defendant relies on the statutory pre- 
sumption by the lapse of time. 

To rebut the presumption, besides other evidence of admissions of 
the deceased debtor, the plaintiff introduced the defendant himself, and, 
after objection to this competency made by the defendant and overruled, 
was permitted to examine the witness to prove other and similar declara- 
tions of his intestate, and he testified that he heard his father say, some 
time before his death, that he owed his brother John (the plaintiff), and 
wanted the principal of the debt paid. The competency of this witness 
to testify in this case, under the disabling act of 1883, The Code, sec. 
580, is the only question we propose to consider. The ruling of the 
Court is in accordance with what is said in Waddell u. Swarm, 91 
N. C., 10.5, in putting a construction upon the act, and, as we suppose, 
was made upon its authority. I n  that case, the ruling was as to the 
admissibility of evidence from the defendant, in contradiction of decla- 
rations of himself, drawn out from other witnesses by the plaintiff 
under section 590. The judge in the court below held, not that 
the defendant was an incompetent witness for any purpose, but ( 29 ) 
that he could not testify to this particular matter. I n  this he 
was overruled. I t  was needless, therefore, to consider the act of 1883, 
and upon a more careful consideration, we are satisfied that the inter- 
pretation which confines its operation to cases in which the parties sup- 
posed to be personally cognizant of the disputed fact are before the 
court, is erroneous, and we recall it. The term "no person who is or 
shall be a party to an action founded on," etc., is too broad and compre- 
hensive to be thus restricted, though the protection of the debtor is 
mainly secured by refusing to let testify the persons who are presumed 
to know whether the debt has or has not been paid, yet the act is far 
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\ 

reaching, and i t  excludes the personal representative as well, and indeed 
every one who is a party to the suit, and many who are not parties. 

There is another inadvertenw in setting out the terms of the statute. 
The disabling effect is limited to actions commenced aftw and not befove 
August, 1868, as stated in the opinion. 

There is error in permitting the defendant to be examined, for which 
the verdict must be set aside and a vaniire ds moue awarded. 

Error. Reversed. 

L. H. REEVES v. W. B. BOWDEN. 

1. Where in an action for slandering the plaintiff, the words set out in the 
complaint are ambiguous, but admit of a slanderous interpretation, it 
should be left to the jury to say, under all the circumstances, what mean- 1 

ing was intended. 
2. So, where in such action, the defamatorx words were as follows: 'That 

damned scoundrel knows all about it from beginning to end," and it was 
charged in the complaint that thereby the defendant meant to charge the 
plainm with having feloniously abetted the crime of arson; I t  was het&, 
that it was improper. to nonsuit the plaintiff, and the case should have 
been left to the jury to say in what sense the words were spoken. 

(flassw 0. Rouse, 13 Ired., 142; Lzlaas u. Nichols, 7 Jones, 33; cited and ap- 
proved, ) 

( 30 ) THIS was a civil action, to recover damages for slapder, tried 
before #hopherd, J., at January Term, 1887, of WAYNE Superior 

Court. 
The first allegation of the complaint sets forth at considerable length 

the burning of certain houses on 23 April, 1886. One of these houses 
was occupied partly as a dwelling, partly as a storehouse, and partly 
as a warehouse; one other was occupied as a dwelling, and one other as 
a store. 

The second allegation is as follows: 
"11. That on 24 April, 1886, at Coldsboro, North Carolina, as plain- 

tiff is informed and believes, the defendant, in a conversation with one 
John H. Edgerton, in regard to the burning of said houses, in the 
presence aad hearing of John H. Edgerton and divers other persons, 
maliciously spoke, of and concerning the plaintiff, the false and defama- 
tory words following, viz. : 'That damned scoundrel,' meaning plaintiff, 
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'knows all about it,' meaning the burning of said houses, 'from be- 
ginning to end,' thereby intending falsely to charge plaintiff with hav- 
ing wilfully, wantonly and feloniously aided and abetted in setting fire 
to and burning said houses." 

The following is section two of the answer : 
"That he admits speaking the words set out in the several allegations 

of the complaint, but denies that said words were false and defamatory, 
and that they were spoken maliciously." 

"He further denies that he intended by said words to  charge ( 31 ) 
the plaintiff with having wilfully, wantonly and feloniously aided 
and abetted in  setting fire to and burning said houses." 

The issues, which were agreed upon, were as follows: 
"I. Did the defendant, in using the words mentioned in the com- 

plaint, thereby intend to charge the plaintiff with having wilfully, 
wantonly and feloniously aidad and abtted in setting fire to and burning 
the houses mentioned in the complaint, or either of them? 

"11. Was such charge false ? 
"111. What damages has the plaintiff sustained?" 
The plaintiff introduced testimony as to good character. H e  also 

read in  evidence allegations one and two of the complaint. He  also 
introduced section two of the answer, but proposed to read only down to 
the word "but," in  the third line. The defendant insisted that he should 
read all of said section, as explanatory of the allegations of the com- 
plaint, which had been fully read to the jury. This the plaintiff de- 
clined to do, and the court ruled that he must read all of said section or 
none. To this ruling the plaintiff excepted. The plaintiff then read the 
whole of said section. The court stated that by reading it, the plaintiff 
did not make i t  his evidence so as to preclude him from denying any 
part  of it. 

The plaintiff then closed his case. 
At this stage of the proceedings the defendant moved, on the evidence 

and pleadings, for a verdict: 
1. Because the complaint did not set forth a cause of action. 
2. Because on the whole evidence the plaintiff has not made out a 

case. 
The court held that the complaint did not set forth a cause of action, 

and that upon the whole case the plaintiff was not entitled to recover. 
The plaintiff moved for a new trial and i t  was granted by the 

court, which after consideration was of the opinion that it erred ( 32 ) 
in  holding that the complaint did not set forth a cause of action, 
and that upon the whole case the plaintiff was not entitled to recover. 
From the order granting a new trial the defendant appealed. 
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W. C. Mowoe, C. B. Aycock: a!& E. R. Stamps for plaintif. 
W. R. Allen for defedumt. 

DAVIS, J., after stating the facts: We think the allegations contained 
in  the complaint did constitute a cause of action. I n  Sasser zr. Rouse, 
13 Ired., 142, it is said that "although the words do not, in their ordinary 
meaning, import a slanderous charge, yet i f  they are susceptibla of m h  
a marniing, and the plaintiff avers a f a d ,  from which i t  may be inferred 
that they were for the purpose of making the charge; upon proof of 
this averment, i t  should be left to the jury to say whether the defendant 
used the words in the sense imputed, and not in their ordinary sense." 
So in h c a 8  v;. Nichok, 7 Jones, 33, it was held, that when the words 
used were ambiguous, admitting of a slanderous interpretation, i t  was 
proper for the judge to leave i t  to the jury to say, under the circum- 
stances, what meaning was intended. We think the language used, the 
connection in which i t  was used, accompanied by the averments in the 
complaint, and the point given to i t  by the epithets used, entitled the 
plaintiff to have the issues passed upon by the jury, and the plaintiff 
was entitled to the new trial given. 

There was no error in granting the new trial. Let this opinion be 
certified. 

No error. Affirmed. 

B. W. JONES AND WIFE V. JORDAN H. PARKER. 

New T&&Ju~o~~s- Imp~aehing  Verdict. 

1. Where the motion for a new trial is addressed to the discretion of the trial 
judge, his action is not the subject of review on appeal. 

2. The testimony of a member of the jury cannot be heard to impeach the 
verdict. 

(8. v. YeLeo&, 1 Hawks, 346; S .  zr. BmaZlwooC, 78 N. C., 563; cited and ap- 
proved.) 

CIVIL ACTION, tried before Shipp, J., and a jury, at Fall Term, 1886, 
of GATES Superior Court. 

There was a judgment for the defendant, and the 'plaintiffs appealed. 
The facts appear in the opinion. 

John Gatling f o ~  pbathtiffs. 
N o  counsel f m defendant. 
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DAVIS, J. There is no error assigned in the record, but a motion was 
made for a new trial, based upon affidavits filed by some of the jurorg 
that they did not concur in the verdict, and by others that they did not 
understand portions of the charge of the court. 

Counter-affidavits by other members of the jury were also filed. The 
case states, that "the court, considering the affidavits fully, and acting 
upon personal knowledge of what transpired in  court, in the exercise of 
its discretion, refused the motion." 

The granting of a new trial, when a matter of discretion, as in this 
case, is purely a subject for the consideration of the presiding judge, 
and this Court has no power to review or control the exercise of his dis- 
cretion. This is too well settled to need the citation of authority. 

His Honor gave full consideration to the affidavits of the 
jurors in regard to their verdict. I n  S. v. McLeod, 1 Hawks, ( 34 ) 
346, Henderson, J., said: "It has been long settled, and very 
properly, that evidence impeaching their verdict, must not come from 
the jury; but must be shown by other testimony"; and this has been 
affirmed in S. v. Smallwood, 78 N. C., 563. 

We call attention to these authorities, because we think it unsafe and 
unwise, as a rule, to permit verdicts to be impeached by the testimony of 
jurors rendering them. 

I n  this case no error having been assigned in the record, and none 
appearing, the judgment must be affirmed. Let this be certified. 

No error. Affirmed. 

Cited: S. v. Baaey, 100 N. C., 533; Pwcel71 v. R. R., 119 N. C., 739; 
Bird v. Bradburm, 131 N. C., 490; Ahemelthy v. Yount, 138 N. C., 342; 
h m b e ~  Go. v. h d e v  Co., 187 N. C., 418., 

E. A. A R M n E L D  AND A. A. LANEY V. WILLIS G. MOORE. 

1. Where a debtor is out of the State at the time the cause of action accrues, 
the statute of limitation does not begin to run until he returns to this 
State for the purpose of making it his residence. 

2. Where after the cause of action accrues the debtor leaves this State and 
resides out of it, the time of his absence from this State shall not be taken 
as any part of the time limited for the commencement of the action. 
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3. Where after the cause of action has accrued the debtor leaves this State 
and is continually absent for one year or more, although he may not have 
changed his domicile, the time of his absence shall not be counted on a 
plea of the statute. 

4. Where the debtor was a nonresident of this State, but was here on visits 
of a day or two each year, such visits would not have the effect of putting 
the statute in motion, and the cause of action will not be barred, although 
more than the time required to bar it has elapsed since the cause of 
action accrued. 

5. The provisions of section 162 of The Code apply to the obligations of non- 
residents as much as to those of residents of this State. 

( 35 ) CIVIL ACTION, tried before Montg.orn~ry, J., at February Term, 
1887, of UNION Superior Court. 

The plaintiffs brought this action on 28 October, 1886, before a 
justice of the peace, to recover the money due upon the note under seal 
of the defendant, for $61.93, dated 23 February, 1876, and at one day 
from date, bearing interest at the rate of eight per cent per annum, from 
11 October, 1875. This note was exmuted in the town of Monroe, in 
this State, and at the time of its execution, the maker thereof, the de- 
fendant, was a nonresident of this State, and he has been so ever since 
that time; but two or three times each year, he comes to the town named 
above, to market, remaining a day or two on eaeh visit. The plaintiffs, 
the obligees of the note sued upon, have been continually residents of 
this State since before the execution of the note. 

The defendant pleaded and relied upon the statute of limitation, 
barring actions upon sealed instruments after ten years next after the 
cause of action upon the same shall have accrued. 

The justice of the peace gave judgment for the plaintiffs, from which 
the defendant appealed to the Superior Court, where there was judg- 
ment for the plaintiffs, from which the defendant appealed to this Court. 

E. C. Smith ( V a m  and W e ~ a m  a1.w filed a brief) for plaktiffs. 
Cbvifigtcm a d  Adalms filed a b&ef for deferrz&,nts. 

MERRIMON, J., after stating the facts: The plaintiffs contend that 
inasmuch as the defendant was continually a nonresident of this State, 

and absent from it except for two or three brief business visits a 
( 36 ) day or two each year, before the action was brought, the statute 

of limitation does not bar his right to recover the money specified 
in the bond sued upon, and the interest due upcm the same, and we are 
of that opinion. 

The statute (The Code, see. 162) provides that, "If, when the cause 
of action accrues, or judgment be rendered or docketed against any 
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person, he shall be out of the State, such action may be commenced, or 
judgment enforced, within the times herein respectively limited, after 
the return of such persons into this State; and if, after such cause of 
action shall have accrued, or judgment rendered or docketed, such per- 
son shall depart from, and reside out of this State, or remain continually 
absent therefrom for the space of one year or more, the time of his 
absence shall not be deemed or taken as any part of the time limited for 
the commencement of such action, otr the enforcement of such judg- 
ment." 

I t  will be observed that this statutory provision prescribes and em- 
braces three distinct cases in which the statute of limitation will not 
operate as a bar because of the continuous lapse of the time prescribed 
next after the cause of action accrued, or judgment was rendered or 
docketed: (1) Where the debtor was out of the State at the time the 
cawe of a c t h  accrued, or the judgment was rendered or docketed. 
This case may apply alike to a resident or nonresident debtor. I n  i t  
time does not begin to lapse in  his favor until he shall return to the 
Statecnot  simply on a hasty visit of a day or two, at long intervals- 
but for the purpose of residence. And if, after such return, he shall 
depart from the State for the purpose of residence out of it, or to sojourn 
out of it for a year or more, the time of his absence will not be allowed 
in his favor; it will be subtracted from the time that would have been so 
allowed, if he had remained in this State. (2)  When, after the cause 
of action accrued, or the judgment was rendered or docketed, the 
debtor-resident or nonresident of the State-departed from and ( 37 ) 
resided out of it, "the time of his absence shall not be deemed or 
taken as any part of the time limited for the commencement of such 
action, or the enforcement of such judgment." (3) When, after the 
cause of action has accrued, or judgment has been rendered or docketed, 
the debtor shall depart from the State, "and remain continually absent 
for the space of one year or more," the time of his absence shall not be 
allowed in his favor. 

This case seems to apply to a resident of this State against whom there 
is a cause of action, and who goes and remains out of i t  for the length 
of time mentioned. 

The general purpose of the statutory provision under consideration, 
taken in connection with the statute of limitation, is to give the person 
having a cause of action accrued, or judgment, as prescribed, opportunity 
substantially during the whole of the lapse of the time against him, to 
bring his action or enforce his judgment. Thus, in  the case before us, 
if the defendant was out of this State at tho time the plaintiffs' cause of 
action accrued, the lapse of time as to i t  in his favor, did not begin 
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until his return to this State to reside here. Or, if he departed from 
this State after the maturity of the note sued upon, to reside out of it, 
or to sojourn out of i t  for a year or more, the time of his absence could 
not be allowed to make part of the ten years on which he relied ss$a- bar 
to the plaintiffs' action. To make the bar, there must have been a 
lapse of ten years less the time of such absence. 

The purpose is, to prevent defendants from having the benefit of the 
lapse of t i m e t h e  statute of limitation-while they permit debts against 
them, past due, to remain unpaid, or other causes of action against them 
to remain undischarged, and keep beyond the limits of the State and the 
jurisdiction of its courts, and thus prevent the person having the right 

to sue, from doing so. I t  is not the policy or purpose of the 
( 38 ) State, to drive its citizens, directly or indirectly, to seek their 

legal remedies abroad, or to encourage nonresidents to keep out of 
i t  and beyond the jurisdiction of its courts, as would in soma measure 
be the case, if by keeping out of the State, the debtor or person against 
whom a cause of action exists, could avail himself of the lapse of time 
during his absence. 

The counsel for the appellant insisted in the argument, that the statute 
under consideration does not embrace nonresidents of this State. We 
cannot so interpret it. The words "any person," employed to designate 
the persons to be affected and embraced by it, are very comprehensive, 
and there is nothing in its scope or purpose that excludes them. Why 
should they be on a more formidable footing as to the lapse of time 
than residents ? 

We can see no reason, founded in justice or sound policy, why this 
should be so. There is nothing in their legal status, or their circum- 
stances as such, or in the nature of the statute of limitation, that ought 
justly to give them more favorable advantage. If  there exists just cause 
of action against a nonresident in favor of a citizen of this State, prop- 
erly cognizable here, he ought to discharge it, but if he will not, and 
stays beyond the State, so that the person aggrieved cannot have his 
remedy, he ought not to have the benefit of the lapse of time, when at 
last he is found here, and action has been brought against him. He is 
not entitled, in common justice, to such defense, and the statute, fairly 
interpreted, does not give it  to him. H e  cannot reasonably complain of 
the staleness of his liability, any more than a resident who, under like 
circumstances, goes out of the State, and resides or remains there for a 
long while. I f  the demand is stale he made it  so, in contemplation of 
law, and he shall not be allowed to take advantage of his own laches. 

The courts of other states have given like interpretation to statutes 
substantially like that now before us. Bemnett v. Cook, 43 N. Y., 
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537; Carpenter v. Walls, 21 Barb., 594; McCord v. Woodhull, ( 39 ) 
47 How. Pr .  Rep. (N. Y.), 54; Hacker v. Everett, 57 Me., 548; 
La,me 9. Bank, 6 Ean., 74. 

There is no error. To  the end the judgment may be affirmed, let this 
opinion be certified according to law. I t  is so ordered. 

No error. Affirmed. 

Cited: A b t m  vl. Ha1wKn8, 105 N. C., 6;  Lee 0. MclKoy, 118 N. C., 
522; WibCia,nw v'. B. & L. Amn,., 131 N. C., 269, 270; Bolivair v. Cdhr  
Works, 152 N. C., 657. 

J. R. LONG v. J. B. FITZGERALD. 

Arbitpatiom and Awrt,~d. 

1. Unless a submission to arbitration is made under an order of the court, the 
award cannot be made a judgment of the court, except by consent. 

2. Where a party files exceptions to an award and seeks to have it modified 
by the court, he waives all objection to the fact that the submission was 
made irt pais, and the court can proceed to act on the award as if it had 
been made under an order in the cause. 

3. Where all matters embraced in an action are submitted to arbitrators, and 
they make no mention in their award of one item of charge claimed by one 
of the parties, they will be taken to have disallowed it. 

(MetcaZf 9. GLuthria, 94 N. C., 447 ; Jackson 9. McLean 96 N. C., 474 ; cited and 
approved. ) 

CIVIL ACTION, tried before Avwy, J., at Fall  Term, 1886, of HAYWOOD 
Superior Court. 

With the issue of the summons, on 1 July, 1883, the plaintiff sued out 
a warrant of attachment against the defendant, a nonresident debtor, 
which was levied upon two stocks of goods, one a t  Waynesville and one 
a t  Pigeon River, as his property. The defendant disclaimed any interest 
i n  the last mentioned goods, and upon his own, and a series of 
affidavits of others, for matters therein set out, moved to vacate ( 40 ) 
the order of attachment, which being heard at  Chambers, was 
modified by reducing the plaintiff's demand to $582.50, and directed the 
sheriff to retain only so much of the goods as would satisfy that sum 
and the costs incidental to the action, but a vacation of the order was 
refused; whereupon both parties caused appeals to be entered, that were 
not, however, prosecuted. 
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The parties just before filing the pleadings, and while the action was 
pending, with a view to a settlement of the controversies that had sprung 
up and become connected with the original cause of action, entered into 
an agreement in these words : 

"Whereas, a civil action is pending in the Superior Court of Haywood 
County, between J. R. Long, plaintiff, and J. B. Fitzgerald, defendant, 
and whereas an attachment which was issued in said cause, was levied on 
a stock of merchandise in Waynesville, and also a small stock of goods at 
Clyde Station, and whereas the Hon. J. C. L. Gudger has ordered a 
modification of the said attachment, so as to hold thereunder enough to 
satisfy the sum of $582.50, and to return the remainder of the goods 
levied on the defendant, from which order the said J. R. Long as well as 
the said J. B. Fitzgerald have appealed to the Supreme Court: Now, 
therefore, we, J. R. Long and J. B. Fitzgerald, do hereby agree to refer 
this whole cause, together with the appeal, and it is a part of this agree- 
ment, that the arbitrators are to decide whether the stock of goods levied 
on at Clyde Station was the property of the defendant at the time it was 
levied on, and whether they are liable to satisfy the plaintiff's recovery 
in  this action, in case he obtained judgment aforesaid, to A. L. Herren, 
W. W. Stringfield and John A. Ferguson as arbitrators. And under 
this agreement, it shall be their duty to settle all matters in dispute 

between the parties to this action, and also any claim of defendant 
( 41 ) for damages on account of said attachment, and the attachment as 

originally issued and levied, is to remain in force, and the goods 
to remain in the sheriff's custody, to abide the award of the said arbi- 
trators. But this last agreement is not to affect the defendant's claim 
for damages, as above set forth. And we do hereby mutually covenant 
to and with each other, that we will each faithfully abide by and perform 
the award of the majority of said arbitrators, and their award, or that 
of a majority of them, is to be entered as the judgment of the court in 
this cause. This 24 August, 1885." 

The award was as follows: 
"Whereas, an action is pending in the Superior Court of Haywood 

County in the above-entitled cause, and whereas, the parties plaintiff 
and defendant have agreed in  writing, dated 24 August, 1885, to refer the 
whole cause to A. L. Herren, W. W. Stringfidd and J. A. Ferguson, as 
arbitrators, to hear and determine all the matters in dispute, and 
whereas, they further agreed in said writing to abide by the award of 
said arbitrators ; 

Now, therefore, we, the undersigned, in pursuance of the above agree- 
ment, met at the court room in  the town of Waynesville, on 27 August, 
1885. After hebring the evidence and argument of counsel, which was 
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concluded on 31 August, 1885, we find as our judgment and award, and 
so return to the Superior Court of said county, as follows, viz. : 

1. That the defendant, J. B. Fitzgerald, was not a member of the 
firm of J. S. Fitzgerald & Co., doing business at Clyde; we therefore 
adjudge that the attachment be dismissed, and that said goods be 
returned to 5. S. Fitzgerald & Co. 

2. That the plaintiff had no cause of action on 1 July, 1885, and that 
the attachment levied on the stock of goods at Waynesville be 
dismissed, and that the plaintiff pay the costs of said attachment, ( 42 ) 
to be taxed by the clerk. 

3. That the plaintiff, through his agent, contracted with the defend- 
ant's agent, on 28 March, 1885, for the sale of a stock of goods then in 
the town of Waynesville and to arrive soon, which stock, on 7 April, 
1885, amounted to the sum of $2,450, as per contract, at "first cost," 
including five per cent. 

4. That the defendant paid plaintiff on said amount, one note, in- 
cluding interest thereon, amounting to $1,567.50, and to plaintiff's agent, 
G. A. P. Long, $150 (including one-half month's wages to plaintiff's 
agent), making in all $1,717.50. 

5. That the attachment levied on the stock of goods in the town of 
Waynesville on 1 July, 1885, be dismissed at the plaintiff's cost. 

6. That the damages sustained by the defendant by reason of said 
attachment, are $432.50, which amount is to be taken from the above 
$2,450 in addition to the $1,717.50, leaving a balance of $300 due the 
plaintiff. 

7. That the plaintiff should not have the house bought of Reeves to 
pay for, but in case he has said debt to pay, then the defendant, J. B. 
Fitzgerald, should become liable to plaintiff for the said debt. 

8. That the defendant shall have ninety days from the time that the 
possession of the goods is given him to pay the balance on said goods. 

9. That the sheriff at once put the defendant in possession of the said 
goods and house. 

10. That the plaintiff pay the cost of the action, except one-half of 
the cost of this arbitration, which one-half shall be paid by the defendant 
and the other half by the plaintiff. 

11. That we each charge for five days services in this arbitration at 
three dollars per day, making the amount due each $15. 

12. That the clerk of said county tax the cost as above ad- ( 43 ) 
judged." 

The plaintiff filed the following exceptions to the award : 
"I. For that the arbitrators exceeded their powers in dismissing the 

attachment and ordering the goods taken under the attachment at Clyde 
Station to be released to J. S. Fitzgerald & Go. 
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"2. That said arbitrators exceeded their powers in finding 'that the 
defendant, J. B. Fitzgerald was not a member of the firm of J. S. Fitz- 
gerald & Co., doing business at Clyde,' in that no such matter was re- 
ferred to them. 

"3. For that the said arbitrators failed to decide the question of rents 
due from defendant to plaintiff. 

('4. For that said arbitrators failed to decide whether defendant hired 
G. A. P. Long from the plaintiff, and how much was due plaintiff for 
said 8. A. P. Long's services as clerk. 

"5. For that said arbitrators exceeded their powers in dismissing the 
attachment which was levied on the goods at Waynesville. 

"6. That said arbitrators exceeded their powers in awarding the costs 
to be paid by plaintiff. 

"7. That said arbitrators exceeded their powers in awarding damage 
to the defendant, and at the same time ordering the same to be taken 
from the amount due plaintiff for sale of gods. 

"8. For that the said arbitratprs exceeded their powers and erred in 
the law, in that they awarded that the $300, which they found due the 
plaintiff, should not be payable by defendant until ninety days after the 
possession of said g o d s  should be given to him (defendant). 

"9. That said arbitrators exceeded their powers and violated the lam 
in awarding 'that the sheriff at once put the defendant in possession of 

said goods and house.' 
( 44 ) "10. For that the award is contrary to the law, in that it finds 

as a fact and a conclusion of law 'that the plaintiff had no causo 
of action on 1 July, 1885.' 

''11. For that said arbitrators failed to decide whether defendant 
agreed to pay the balance due upon the goods in three months or not. 

"12.' That said arbitrators failed to decide and find what per cent of 
the sales made by the defendant had been paid to plaintiff." 

The defendant brought forward an amendment to his answer, in the 
nature of a plea since the last continuance under the former practice, 
this award, as a defense and in bar of the further prosecution of the 
wit, the course suggested in Matcalf v. Gu,th.rie, 94 N. C., 447, as the 
proper one to be pursued when the award is such as puts an end to the 
action. 

To this the plaintiff replied, alleging the award to be irregular, illegal 
and void, for reasons contained in  the impeaching exceptions already on 
file in the cause. Upon the hearing the court adjudged that the arbi- 
trators had not power to order the redelivery of the attached goods to 

1 the defendant until the rendition of judgment upon the award, and 
sustained the first exception of the plaintiff. 
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The other exceptions were overruled, and judgment rendered for tpe 
plaintiff in the sum of $300, with interest from 1 September, 1885, and 
against him for costs, except half the allowance to the arbitrators, to 
be paid by the defendant in accordance with the terms of the award. 

From this judgment the plaintiff appealed. 

GI. A. Shuf ovd f OT pEa;inttifi. 
No eourwd for defendant. 

SMITH, C. J., after stating the facts: As is said in the opinion in 
Metca,Zf v. Guthrie, 94 N. C., 447, unless the reference was under an 
order made in the cause, the award could not, without the acqui- 
escence of parties, in its various parts, become the judgment of ( 45 ) 
the court, except as disposing of the action and barring its future 
prosecution. But there is no reason why, by consent, this may not be 
done, and thus the whole controversy determined. 

This result is accomplished by entering up judgment for the sum 
awarded the  lai in tiff, with costs, except those mentioned, against the 
plaintiff. 

We concur with the rulings of the court upon the exceptions, and in 
filing them to be acted on by the court, all objection to the assumption 
and exercise of jurisdiction in disposing of them, as matters introduced 
in the case, has been waived. 

The case, is wholly unlike that of Jac7csoln v. McLem, 96 N. C., 474, 
in which the right to take cognizance of the award, and enforce it, is 
strenuousl;y denied. But for this concession, we should be compelled to 
follow that course of action, and have the award to be enforced in some 
other way. 

Obviously, the award embrace8 the whole subject-matter submitted, 
and must be understood as covering everything in the submission-the 
claim for rents, in disallowing it, as is specially mentioned. 

The only point, then, presented for review, is as to the interference 
in so much of the award as directs an immediate restoration to the de- 
fendant of his attached goods, and this ruling is not unfavorable to the 
plaintiff, for i t  follows the payment of the debt due him, and is only a 
security for the debt. The award is complex, consisting of many parts, 
and must be performed, if at all, as an entirety. 

Hence, as the suit is not dismissed, and the plaintiff rocovers the 
$300, the result of the adjusted demands of the parties, the dissolution 
of the attachment at once exposes the same property to seizure and sale, 
and can work no practical injury to the plaintiff. Of this the 
defendant does not complain. Thus, the jurisdiction over the ( 46 ) 
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award, exercised with the acquiescence of both, settles the whole matter 
in controversy, and renders unnecessary a resort to a new action for its 
enforcement. 

There is no error, and the judgment is affirmed. 
No error. Affirmed. 

Cited: Reizemteilz v. Hahm, 107 N. C., 158; KeEZy IA R. R., 110 
N. C., 432; Pwh v. R. R., 159 N. C., 62. 

R. J. PORTER v. THE RICHMOND AND DANVILLE RAILROAD COM- 
PANY, AND THE CHARLOTTE, COLUMBIA AND AUGUSTA RAILROAD 
COMPANY. ~ Evidelzce-Contract-Judge's Charge. 

1. In an action against a corporation for services rendered to it under a 
contract of hiring, which contract is denied by the corporation, a letter to 
the plaintiff from an agent of the corporation, recognizing him as a 
servant of the corporation, is competent evidence to establish the contract, 
and also to corroborate the plaintiff when his testimony has been contra- 
dicted by such agent. 

2. Where the evidence presents the case to the jury in two aspects, it is not 
error in the trial judge to refuse a prayer for instructions, which would 
present the case to the jury only in one aspect. 

3. Where a railroad corporation agreed with the authorities of a city to pay a 
certain proportion of the salary of a policeman to be assigned to duty 
specially at its depot, and the plaintiff was employed ; I t  was herd, that he 
could sue the corporation on the contract for a failure to pay him the 
part of his salary which it had agreed to do. 

C I V ~  ACTION, tried before Momtgomey, J., and a jury, at February 
Term, 1887, of MECKLENBURG Superior Court. 

The complaint alleges : 
"I. That on 16 May, 1882, at  the request of the defendants, he was 

duly elected special policeman by the board of aldermen of the city of 
Charlotte, State aforesaid, the said defendants agreeing and 

( 47 ) promising to pay plaintiff two-thirds of such salary as should be 
fixed by the said barnard of aldermen; that the said board of alder- 

men then and there fixed plaintiff's salary at forty-five dollars per month. 
11. That plaintiff served as such special policeman from said 16 May, 

1882, until the ........ day of May, 1883, on which last named day, at  the 
request of the defendants, the plaintiff was reelected to said office, 
by the said board of aldermen, for the term of two years next thereafter, 
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the defendants agreeing and promising to pay plaintiff at the rate of 
thirty dollars per month for his said services as theretofore. 
111. That plaintiff served the defendants as speeial policeman from 

said .. . .. day of May, 1883, to and including 11 May, 1885; that the 
defendants paid him for his said services at the rate of thirty dollars per 
month up to and including 31 July, 1884. That said defendants have 
failed and refused to pay  lai in tiff salary from said 31 July, 1884, to 
May 11, 1885, inclusive, for which said service the defendants are in- 
debted to plaintiff in the sum of two hundred and eighty-one dollars." 

The defendant broadly denies these allegations, and alleges as matter 
of defense as follows : - 

"For a further defense to plaintiff's first cause of action, the defend- 
ant says that, recognizing the necessity for a policeman at its passenger 
depot in the city of Charlotte, it applied to the board of aldermen of 
said city for the appointment of a special policeman to be stationed at 
this defendant's depot in said city, but fdr no definite length of service, 
and as an inducement to that end, agreed with the said city of Charlotte, 
to pay two-thirds of such salary as might be fixed by said board of alder- 
men for such policeman, which proposition was accepted, and the plain- 
tiff appointed as such policeman by said board of aldermen. That as a 
matter of convenience, this defendant paid the amount of compen- 
sation agreed upon directly to the plaintiff, instead of into the ( 48 ) 
treasury of said city. That after the appointment of plaintiff, as 
aforesaid, he was under the control and authority of the city, and was 
assigned to duty at this defendant's depot. That this defendant complied 
with its agreement with the said city of Charlotte, as hereinbefore set 
forth, until 31 August, 1884, when it discovered that the plaintiff was so 
inefficient and negligent of his duties as such policeman, that it notified 
both the city authorities and the plaintiff, that the plaintiff's services 
were no longer desired, and this defendant refused to pay any further 
sum towards his salary, and thereafter the plaintiff never rendered any 
services to this defendant." 

The following is so much of the case settled on appeal as it is neces- 
sary to set forth here: 

"The plaintiff offered in evidence the records of the board of alder- 
men of the city of Charlotte, showing the proceedings of the meeting of 
the said board, held 20 February, 1882, the material part of which is as 
follows : 

"Capt. S. S. Pegram, representing the Richmond and Danville Rail- 
road Company, appeared before the board, to request that a policeman 
be appointed, with assignment to special duty of attending at the depot 
of said road on the arrival of passenger trains, and stated that the rail- 
road company wouId consent to pay $30 per month towards the salary 
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of such policeman. On motion of Alderman Schenck, i t  was ordered 
that the request be complied with, and that the board proceed to the 
election of a policeman, who shall be paid $45 per month, provided that 
the railroad company furnish $30 of said amount, such policeman to be 
a regular city policeman, subject to the orders of the chief of police of 
this city, and assigned to special duty at the Richmond and Danville 
passenger depot, to attend the arrival and departure of all passenger 
trains, to be uniformed and equipped as other policemen. Captain 

Pegram suggested the name of R. J. Porter as a suitable person 
( 49 ) for the position, who was thereupon nominated by Alderman 

Wilkes, . . . and a vote having been taken, the mayor an- 
nounced that R. J. Porter had received the majority of the votes, and 
declared him elected. Mr. Porter being present, then came forward, and 
the mayor administered to him the oath of office as a policeman, and he 
was a t  once assigned to duty.)' 

The plaintiff next offered in evidence the records containing the pro- 
ceedings of said board of 12 May, 1883, as follows: 

'(At the request of Captain h rmley ,  agent of the Richmond and Dan- 
d l e  Railroad Company, the board proceeded to elect a policeman for 
service at the railroad passenger depot, the railroad company agreeing 
to pay two-thirds of his salary. Alderman Wilkes moved that R. J. 
Porter be elected, and he was elected unanimously, at the same salary 
as fixed for the other policemen." 

The plaintiff next offered in evidence the charter and ordinances of 
the city of Charlotte, by which i t  appeared that policemen were elected 
for a term of two years, the election of plaintiff, 20 February, 1883, 
being for an unexpired term, which ended in May, 1883. The plaintiff 
introduced one Fred Nash as a witness, who testified that he had been 
secretary and treasurer of the city of Charlotte from a time long prior to 
1882 up to this time; that in 1882, to May, 1883, the salary of a police- 
man was $45 per month, and in 1883, i t  was increased to $50 per month; 
that the Richmond and Danville Railroad Company never paid anything 
to the city on account of Porter's salary; that in 1882, and to May, 
1883, the city paid Porter $15 per month on account of his salary, and 
after the salary was raised, paid him $20 per month. 

The plaintiff, R. J. Porter, in his own behalf, testified that he entered 
upon his services as policeman at the depot of defendants when he was 

first appointed, in February, 1882; that he discharged the duties 
( 50 ) of a policeman at the depot from that time until in May, 1885; 

that his name was first put on the "pay-rolls" of the Richmond 
and Danville Railroad Company, and that he was paid by said com- 
pany's paymaster every month just like the other employees of the com- 
pany; that the company paid him for his services from February, 1882, 
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until May, 1883, regularly every month, and from the latter time on 
until 31 July, 1884, when the company stopped paying him, and had not 
paid him for the balance of his term; that the company paid him $30 
per month prior to 31 July, 1884; that he served out his full term to 
12 May, 1885, and demanded payment of the balance due of the said 
company, which was refused. 

The defendant introduced J. J. Gormley, who testified that he acted 
as agent for the defendant in going before the board of aldermen; that 
defendants had joint depots; that Porter attended the trains and kept 
order until witness quit the service of the company; that he was agent 
of both companies. 

Mr. Young, for the defendant, testified that he was ticket clerk for 
the defendants at their depot, in January, 1885, and was at. the depot 
four times in the twenty-four hours; that he did not see Porter there 
about that time, as he recollected, though he could not say positively 
that he was not there; that he never saw him there. 

W. A. Moody, for defendant, testified that he had been agent for de- 
fendant companies since 1 August, 1884; that Porter rendered no serv- 
ice, to his knowledge, after August, 1884; that witness was there nearly 
every day; Porter was on the pay-rolls for August, 1884, and was allowed 
his time, but never paid. 

Mr. Kennedy, for defendant, testified that he was yard dispatcher of 
defendant companies, at their depot, in 1884; that Porter never ren- 
dered any service to defendant after August, 1884; that he (witness) 
had orders not to recognize him (Porter) as policeman for the 
company. Cross-examined, he stated that Porter was there, as ( 51 ) 
usual, after August, 1884, but that witness did not recognize him 
as serving the railroad company. 

The plaintiff, recalled, testified that on or after 4 October, 1884, the 
witness Kennedy handed him a letter while he was at the depot acting 
as policeman. 

The defendant objected to the introduction of the letter. 
The plaintiff's counsel thereupon stated that they proposed to prove 

that Kennedy handed the letter to Porter for the purpose of showing, 
in contradiction of Kennedy, that Kennedy did recognize Porter as 
policeman at that time, and also as a circumstance tending to corroborate 
Porter's statement that he acted as policeman at the depot after August, 
1884, and until May, 1885, and not to prove any fact by the contents of 
the letter. 

His Honor admitted the evidence of the transaction between Kennedy 
and Porter for the purpose indicated, and the defendants excepted. 

The plaintiff further testified that Kennedy handed him the letter, 
and asked him to attend to the matter; that he acted as policeman for 
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defendants at their depot after he received Moody's notice, and heard 
no objection until today; that he had a difficulty with Moody before he 
got the notice. 

The defendant requested his Honor to charge the jury: 
I. That plaintiff is not entitled to recover on his own testimony. 
11. That plaintiff is not entitled to recover on all the facts of the case. 
111. That according to the w o r d  evidence in the cause, the contract 

was made with the city of Charlotte by the defendant, and not with the 
plaintiff, and the plaintiff cannot recover in this action. 

His Honor refused to give these instructions, and, among other 
things not excepted to, charged the jury, that if the defendant requested 

the city of Charlotte to appoint a special policeman to be assigned 
(52  ) to duty at its depot for the special benefit of defendant, and it 

agreed to pay two-thirds of the policeman's salary-thirty dol- 
lars-and plaintiff was appointed as such policeman, and performed the 
services required of him, he would be entitled to recover of defendant, if 
i t  made the contra&. 

The defendant excepted to the refusal of the court to give its special 
instructions, and also excepted to the part of the instructions given. 

There was a verdict for the plaintiff. 
The defendant moved for a n&v trial; motion overruled; judgment 

for the plaintiff; appeal by defendant. 

M ~ R X M O N ,  J., after stating the facts : The letter handed to the plain- 
tiff on 4 October, 1884, by the "yard dispatcher7' o,f the defendant, was 
clearly competent evidence, as tending to prove, not the truth of what 
was said in it, but that the agent of the defendant at  and about its 
depot, where the plaintiff, in  the course of his employment as policeman 
was accustomed to be, recognized and treated him as a policeman in the 
service of the defendant, as contemplated by the contract of employment 
alleged in the complaint. And moreover, the fact of handing the letter 
to the plaintiff, and directing him to do service, was evidence corrobora- 
tive of his testimony, while i t  tended to contradict the witness who 
handed it to him. 

The defendant was not entitled to the special instructions which ite 
counsel requested the court to give the jury, because, if the jury believed 
the svidence in the view of i t  contended for by the plaintiff, he was 
entitled to their verdict. There was evidence tending to prove the con- 

tract of employment, and service rendered the defendant in pur- 
( 53 ) suance of it, substantially as alleged in the complaint, while 
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there was evidence introduced by the defendant to the contrary. It 
was the province of the jury to hear and weigh it all, and determine 
what part of it they would believe. Nor was the contract in question 
made by the defendant entirely with the board of aldermen of the town 
of Charlotte. I t  was, indeed, a party to it, but so also was the plaintiff, 
in substance and legal effect. 

The board of aldermen, at the instance of the defendant, agreed to 
appoint the plaintiff to be policeman, and did so appoint him, to do 
special police service at  and about its depot, and to pay him a fixed part 
of the compensation agreed ta be paid to him; the defendant, as certainly 
agreeing to pay him another 6xed part of i t ;  the plaintiff agreeing on 
his part, to accept the appointment with its terms, and to do the service 
required. This seems to us to be the fair, practical import and effect 
of the contract-a sort of arrangement for the convenience of all, and 
for the special benefit of the defendant. The parties so understood and 
acted upon it. The defendant understanding that it had agreed to pay 
the plaintiff a certain part of his salary, placed his name on its "pay- 
roll," and for a oonsiderable while regularly paid him the compensation 
i t  agreed to pay. There is nothing of which we can conceive, in the 
nature of the arrangement and contract, that rendered i t  essential that 
the plaintiff's wages should go into the hands of the board of aldermen, 
and thence into his own hands. That would be a useless sort of circum- 
ambulation that ill comports with practical business transactions; and i t  
is not surprising that the defendant took this view, until this action 
was brought. Whether the plaintiff did service in pursuance of the 
contract as alleged by him, was a question of fact to be determined by 
the jury, and this they found in favor of the plaintiff. 

The instructions given the jury by the court were substantially ( 54 ) 
correct. Judgment affirmed. 

No error. Affirmed. 

1. Where, acting under a power conferred by a will to dispose of the testator's 
estate in his land, the executor contracts to sell the testator's interest in 
a certain tract of land, and upon payment of the purchase money to convey 
such interest in fee to the purchaser, the executor is not liable, under the 
terms of this contract, either individually or in hie representative capacity, 
for a failure in making title to a part of the land. 
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2. Before the act of 1797 (The Code, sec. 1492), when the obligor in a bond to 
make title died before doing so, the obligee had to look to the heirs, but 
that act conferred the power to make title in such cases upon the adminis- 
trator, but he could only convey such title as his intestate had, and this 
only to the purchaser. 

(Oshorne u. McViZlan, 5 Jones, 109; cited and approved.) 

CIVIL ACTION, tried before Avery, J., at Spring Term, 1886, of RUTH- 
EEFORD Superior Court. 

The plaintiffs, executors of Sarah Hamilton, by virtue of a power 
conferred in her will, made sale of certain land as belonging to her to 
the defendant, and some three or four weeks thereafter, executed and 
delivered to him the following instrument in writing: 

"BOND FOR TITLE.-Received of W. B. Lovelace $1,500 (check) on 
First National Bank, Charlotte, drawn by H. D. Lee & Co., in favor of 
W. B. Lovelace, and endorsed by him to L. F. Churchill, also a note 
for $1,500, to be due, with interest at eight p w  cent from date (27 De- 

cember, 1883), on 1 December, 1884, the above being the consid- 
( 55 ) eration for Miss Sarah Hamilton's interest in her farm, known 

as her Second Broad River plantation, containing about 465 acres, 
and on payment of said note and interest, W. B. Lovelac? is to have a 
deed in fee for said interest, from. the executors of said deceased. 
27 December, 1883." 

The. present action is to recover the amount due on the note, which 
represents the residue of the purchase money. The defendant resists the 
payment of the debt in full, alleging that the testatrix had only an estate 
for life in a portion of the land mentioned in the contract, consisting of 
136 acres, for which suit has been brought against him by persons 
claiming as heirs at law d one James Arthur, and which suit had been 
compromised, and the title assured, by the payment of $200. For this 
sum hg demands a deduction from what he yet owes. Two issues were 
submitted and responded to by the jury, to wit: 

1. Are the plaintiffs unable to perform their contract set forth in the 
complaint ? Answer : No. 

2. What are defendant's damages ? Answer : None. 
During the trial the court announced that the jury would be in- 

structed, that upon its face, the contract undertook to convey only such 
interest as the testatrix had in the land, and that the defendant was not 
entitled to damages under his counterclaim in abatement of the debt, if 
the plaintiffs were able and willing to make such conveyance, 

The defendant thereupon, before the jury were charged, moved to add 
this additional issue: "Was the price mentioned in the contract a fair 
price for an estate in fee simple in the land described in the complaint? 
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The motion was refused, and the defendant excepted, and appealed 
from the judgment against him. 

W. P. Bymrn for plair&ifs. 
Joha P. Hoba for daf d m t .  

SMITH, C. J., after stating the facts: The only question pre- ( 56 ) 
sented on the appeal, is the correctness of the interpretation put 
upon the contract by the court, since the refusal to allow a third issue, 
if the subject of exception at that stage of the trial is connected with and 
dependent on it. I n  this we concur in the opinion of the judge, that a 
conveyance of the interest which the testatrix had in the entire tract, 
fulfills the requirements of the contract. I t  is stated that the sale of the 
premises was made some weeks before the paper-writing was delivered, 
and i t  is not to be supposed that the verbal contained more stringent 
obligations than are found in the written undertaking. The executors 
were but exercising a power, and acting as trustees in carrying out the 
directions of the will which confers the power and imposes the trust, 
and this would be done by selling the estate, whatever that might be, 
which was vested in the testatrix, without a personal assumption as to 
its nature and extent. This is plainly expressed in ,the contract itself, 
for i t  declares the price to be paid is "the consideration for Miss Swab 
Eamittods imtermt in her farm," and that when the purchase money 
has been paid, the defendant "is to have a deed in fee for said imtered 
from the executors." The stipulation is to convey hey hisreat, and to 
execute a deed in form sufficient to pass her estate in  fee simple, if such 
she had. 

I t  would be most unreasonable to expect the executors to enter into a 
pwsolnd obligation as to the title, or to attempt to impose it upon the 
trust estate. The latter they could not do, since the power given is to 
dispose of the testatrix's e s t a t eno t  a larger or a better estate than she 
possessed in the farm, but that estate or interest which was vested in 
her. We have an illustration ob the principle in Osbornle v. McMillarrz, 
5 Jones, 109, where the administrator of one who had entered into a 
contract for the sale of land, and had not made the deed, executed a 
deed therefor containing a covenant of quiet enjoyment, under the act 
of 1797 (The Code, sec. 1492), and was sued because of an evic- 
tion under a paramount title in another. Delivering the opinion, ( 57 ) 
Nmh, C. J., uses this language : 

"Before the passage of the act of 1797, when a vendor entered into a 
bond to make title, and died before doing so, his heirs were the proper 
persons on whom the purchaser had the right to call for the necessary 
conveyance. I f  they refused to convey the title, the purchaser was 
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driven into a Court of Equity, and to such a suit the heirs were neces- 
sary parties. This proceeding was attended with much delay, trouble 
and expense. To avoid this expense, trouble and delay, the acts were 
passed, and they are express in limiting the operation of the adminis- 
trator's deed, so fair as the  estqta of t he  intmtaite! .is concern'ed, to  the  
t i t le  of t he  ilzt&aite." 

~ h ;  analogy in the cases is strong, As the statute enables the repre- 
sentative to pass the intestate's or testator's title. and this onlv to the 

A 

purchaser, so the will, without aid from the statute, confers the same 
power to sell and convey the title of the testatrix in the land, and this is 
the full extent to which, as executors, discharging a fiduciary duty, the 
defendants could go, or have attempted to go. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Ed. P. PEGRAM v. THE WESTERN UNION TELEGRAPH COMPANY. 

1. Ant act which under some circumstances would be simply negligent under 
other circumstances would be grossly negligent. 

2. A telegraph company may limit its liability from ordinary negligence in 
sending unrepeated messages to the amount paid for the transmission of 
the message, but it cannot exempt itself where there has been gross neg- 
ligence. 

3. What would be ordinary negligence in sending a message apparently of 
small consequence, might be gross negligence where it was manifest that 
the message was important. 

4. A party sending a telegram is charged with notice of the printed contract 
at the top of the message, whether he has read it or not. 

5. The failure by a telegraph company to employ careful and skillful operators 
is gross negligence. 

(Lo88Zter v. TeZegraph Co., 89 N. C., 336; distinguished.) 

( 58 ) THIS was a civil action, tried before M o n t g o m e ~ y ,  J., at  NO- 
vember Special Term, 1886, of the Superior Court of MECKLEN- 

BURG County. 
The defendant is a duly incorporated company, whose business it is 

to transmit messages over its lines for pay. 
The plaintiff was engaged in the city of Charlotte, in the business of 

buying and selling railroad and other stocks for profit, and one Wm. C. 
64 
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Sedden was engaged in similar business, under the firm name of Wm. C. 
Sedden & Co., in the city of Richmond, Virginia. On 14 February, 
1881, the plaintiff delivered to the defendant, at its office in Charlotte, 
for transmission over its line to the said W. C. Sedden, in Richmond, a 
message in the following words: ' 

"Party offers one hundred shares C. C. & A., at forty-three. Answer 
quick." 

The charges for said niessage were paid, and the defendhnt company 
undertook and contracted, in consideration thereof, to transmit it. I n  
response to the telegram so sent to the said Sedden, he caused to be 
transmitted to the plaintiff, over the same line, on the same day, a tele- 
gram in the following words, to wit: "Will take one hundred shares; 
draw at sight with stock attached, if wish." 

The telegram delivered by the defendant company to W. C. Sedden 
at  Richmond, was not the one sent by the plaintiff, but was in the follow- 
ing words : "Party offers one hundred shares C. C. & A. at forty. Answer 
quick." 

The plaintiff alleges that in consequence of the offer of the ( 59 ) 
stock at' forty dollars per share, as stated in the telegram de- 
livered to the said Sedden in Richmond, he immediately sold the amount 
of said stock in Richmond, at the price of $41.75 per share, which was 
then the market price of the stock in that city, but in order to deliver 
the same, he had to purchase other stock of the said railroad, at that 
price or more, and that by reason of the said error in the price, and the 
negligence and carelessness d the defendant, the plaintiff was compelled 
to pay to the said Sedden the difference between 100 shares of said stock 
at  $40 per share, and the same stock at $41.75 per share, and other costs 
and damages to the amount of $250. 

For a second cause of action he allegee that the mistake in the trans- 
mission of the message, was owing to the gross and wilful negligence 
and carelessness of the defendant, whereby the loss and damage were sus- 
tained, for the recovery of which this action is brought. 

The defendant admits the receipt and transmission of the message as 
alleged, but says that the price charged was only sixty-two cents, being 
the sum charged for messages of that length not required to be repeated 
to prevent mistakes, and says that the plaintiff was distinctly notified 
that mistakes were liable to occur in the transmission of messages, and 
that to guard against such mistake, i t  was necessary to repeat the' mes- 
sage for comparison, and that the charge f o ~  so repeating, was an addi- 
tion of one-half to the regular charge; that the plaintiff was also dis- 
tinctly notified that the defendant would not be liable for failure in the 
correct transmission and delivering of said message, unless the same 
was so repeated; that the plaintiff eleeted not to pay the additional toll 
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or charge, but expressly agreed with the defendant that, in considera- 
tion of its sending the message for the reduced toll, it should not be liable 
for any mistake or delays, or for nondelivery of such unrepeated mes- 

sage, whether happening by the negligence of .its servants or 
( 60 ) otherwise, beyond the amount received for sending the same, 

and that the defendant contracted to transmit the message upon 
this agreement, and that the mistake occurred in the course of trans- 
mitting i t  over the wires and receiving i t  in Richmond." 

The answer denies that the mistake was the result of carelessness or 
negligence, but was naturally incident to unrepeated messages, always 
liable to occur, and of this the plaintiff had full knowledge and notice, 
and by his agreement exempted the defendant from liability in respect 
thereof. 

To the second cause of action the defendant answers, denying that the 
error or mistake was owing to the gross and wilful carelessness or negli- 
gence of the defendant o~r its employees, and denies liability on account 
of said mistake. 

The plaintiff testifies that he delivered the original message to the de- 
fendant company; that he writes a legible hand, &nd that he-prepaid the 
charges. I n  two hours after sending the message he received a reply 
from Sedden & Co. The next day he discovered the mistake, by receiv- 
ing a letter or message. 

The plaintiff then offered to show that he did not read the printed 
matter i n  the telegram. and did not know its contents. This was ob- 

v ,  

jected to, and the objection sustained and exception noted. The printed 
matter referred to, contains limitations upon the liability of the de- 
fendant in sending uwrdpeated messages, substantially as averred in its 
answer, and the printed request, preceding the written part of the mes- 
sage: "Send the following message, subject to the above terms, which 
are agreed to." 

There was a judgment for the plaintiff for the sum of sixty-two 
cents-the cost of the message-and he appealed. 

W. P. Bynum, a d  Plaitt D. Walker (A. BurwdZ wap with them on 
the: brief) fop phimtif. 

John Dsvwew, Jr., fov def edaind. 

( 61 ) Dams, J., after stating the facts : That the limitations restrict- 
ing the liabilities of telegraph companies in the transmission of 

unrepeated memages are reasonable and proper, and that such limita- 
tions are binding upon the sender of a message who elects to take the 
risk of sending it unrepeated, rather than pay the small additional cost 
to secure accuracy, we regard as settled by the case of Lassiter v. TuZs 
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graph Co., 89 N .  C., 336, and the authorities there cited; but, as was 
said in that case: "The exemption is not extended to acts or omissions 
involving gross negligence, but are confined to such as are incident to 
the service, and may occur where there is but slight attaching culpa- 
bility in its officers and employees." - 

Negligence and gross negligence are relative terms. An act, under 
certain cirmustances, might be simply negligent; the same act, under 
other circumstances, might be grossly negligent. 

Undoubtedly, a carrier would be charged with greater care in handling 
valuable glassware than iron ware, or in transporting a package of gold 
than one of brass. So, what might be slight negligence in a telegraph 
operator in transmitting a message of small apparent importance, might 
be gross negligence in transmitting one of apparently great importance. 

Conceding that the defendant company had a right to limit its lia- 
bility, and that the plaintiff was charged with notice of the printed 
matter contained in the telegram sent, but that such limitation did not 
extend to acts of gross negligence, was there evidence of such negligence 
in  this case? I t  was the duty of the defendant to employ competent 
operators ; there was evidence tending to show that the operator at Rich- 
mond was not competent. The witness, Dodge, said: "I did not con- 
sider the operator at Richmond a. competent man." Dodge had been 
manager of the defendant's office at Charlotte, and testifies as to the 
method of transmitting messages. He testifies that the message 
sent contained fourteen words, and that he sent it exactly as ( 62 ) 
written. He says: "I telegraphed that I was sending fourteen 
words. I put fourteen words on the wires. I t  would be the duty of the 
receiving operator to answer, 'O.K.' if he received the number of words. 
I f  the message received did not contain that number of words . . . 
I t  was his duty to telegraph me that i t  was short. I n  this case, I 
put the telegram on the wires correctly. H e  telegraphed me, '0. E.,' 
which means that he received the words cor~ectly. I should say the 
wires were all right that day, and in good working order. . . . I 
have been operating for thirty-seven years, and I think I can give an 
opinion as to the competency of the operator at Richmond. My opinion 
was that he was not a fair operator for that ~ffice.'~ The message de- 
livered to the operator at Charlotte contained a proposition to Sedden & 
Go., to sell them stock at "forty-three"; the message delivered read 
"forty," leaving out the word "three." The witness Dodge says: "It is 
possible, but hardly probable, that the word 'three7 could have been lost; 
but by the exercise of ordinary care, the mistake could have been 
avoided." 

This case is clearly distinguishable from Lassiter v. Telegraph Go., 
s u ~ .  I n  that case, the mere fact of the mistake was the only evidence 
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of negligence. The number of words sent was the number of words 
received. There was no evidence as to how the mistake occurred, and no 
evidence of cardessness or incompetency on the part of the agents of the 
company. Nor was there anything to indicate that the message was of 
special importance. 

Could the mistake here have been avoided by the exercise of ordinary 
care? Or was i t  the result of gross negligence? 

The only issues which his Honor allowed to be submitted were : 
First. Was the word "three" omitted by the gross negligence of the 

defendant or its servants ? 
Second. What are the plaintiff's damages, if any? 

( 63 ) The court instructed the jury that there was no sufficient evi- 
dence to go to them on which they could find that there was gross 

negligence, and they must respond to the first issue-No. 
We think there was evidence of groiss negligence, and that the court 

erred in not submitting it to the jury. 
The plaintiff is entitled to a new trial. Let this be certified. 
Error. Reversed. 

C i t d :  Thompovt v: Teb. Co., 107 N .  C., 457; Broiwn v. Tea. Co., 111 
N. C., 191; Rhyn,e v. Ted. Co:, 164 N. C., 394. 

R. R. PORTER, ADMINISTBATOR, V. WESTERN NORTH CAROLINA 
RAILROAD COMPANY. 

Certiorari. 

1. A oertiorwi in order to correct the case on appeal will not be granted, 
when it appears from the petition that the particulars in which the peti- 
tioner asks to have it changed, are not material to the proper hearing of 
the case. 

2. Where it is sought to have the case as settled by the judge corrected by a 
oertiora&, the petitioner should set out his grounds for believing that 
the judge would make the corrections if given an opportunity, and not 
merely that he believes that probably the judge would do so. 

(McDarjieZ v. K h g ,  89 N. C., 29; Currie v. Cbrk, 90 N. C., 19; Cheek v. Wat- 
son, ibid., 302; War0 v. Neebit, 92 N. C., 202; S. v. Goooh, 94 N. C., 986; 
cited and approved.) 

PETITION by the defendant for a cwt&rmri, heard at February Term, 
1887, of the Supreme Court. 
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The petition of the defendant for the writ of c w t i o m ~  represents that 
plaintiff's counsel prepared the case on appeal, which, with defendant's 
exceptions, was delivered to the presiding judge for his examina- . 
tion and settlement. That as settled by him, petitioner is in- ( 64 ) 
formed, it was sent by mail to the clerk of the Superior Court of 
Buncombe, but for some reason, never reached his office; that about 
three months later, another case was made out by the judge, and sent to 
the clerk, and is that certified in the transcript to this Court; that the 
present case, unlike what he learns was the former, does not, as did the 
other, set out the facts. in full; that among the imperfections, the case 
omits to state that the first issue was changed after verdict (but in what 
particular is not shown) ; that it fails to state that the fourth issue, to 
which the next is a natural sequence, was submitted at the plaintiff's 
instance, after the argument had begun, and over defendant's exception; 
that the jury were charged upon each issue, and the responses thereto, 
treated as a special verdict; and also, that i t  is probable that his Honor 
would make, the suggested corrections, if he had opportunity to do so. 

The petition is signed by counsel, and the facts in it sworn to by both 
of them, while a separate affidavit, on another matter, is filed by the 
other. 

The plaintiff in his answer admits the allegations made in regard to 
the preparatioa of the case on appeal, but in reply to the charge of 
omissions, says: That the only change in the first issue, was in adding 
to it, as first framed, the concluding words ''by the defendant," which 
was suggested by the court, and this was done "by coment of counsel for 
the defedcqnd"; that no complaint is made of the manner of setting out 
the evidence, and the defendant's counsel expressed at the trial his satis- 
faction with the verdict, and, deeming i t  favorable for the defense, 
moved for and obtained judgment thereon against the plaintiff. 

No c m w d  for plaintif. 
C. M. Buslbee for defemlaint. 

SMITH, C .  J., after stating the facts: There is no sufficient ( 65 ) 
ground shown for our interposition, in giving an opportunity to 
the judge to modify the statement, nor do those suggested appear mate- 
rial in disposing of the appeal. The defendant does not appeal from 
any ruling of the court, and the sole inquiry is, as to the judgment that 
should be rendered upon the facts ascertained. 
. Moreover, there are no reasons suggested why the judge would favor- 
ably entertain an application for amendment, and no facts stated to 
warrant the opinion that he would "pro~baibZyY' make any change or addi- 
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tion, if the matter was again brought before him. The grozlnds of the 
applicant's belief should be given, that we may judge of their sufficiency. . I f  reasonable grounds exist and they so appear, this Court may cause 
the matter complained of to come again before the judge, to enable him 
to review i t  and "to correct any error as he may deem proper." McD'a8nial 
v. King, 89 N. C., 29. 

I t  ought to appear upom facts shown, "that the court would probably 
make the correction." Curvie v. Clark, 90 N. C., 19 ; C h e k  v. Watson, 
ibid., 302; War@ 11. Nwbit,  92 N. C., 202. 

Where the action of the court has been careful and considerate, no 
occasion for "interference is  presented." X. zr. C-ooch, 94 N. C., 986. 

Such we deem the present application, and the writ must be refused. 
Denied. 

Ci'zed: Boyw v. Teague, 106 N.  C., 574; Lowa v. Elliott, 107 N.  C., 
719; BrodwlelZ a. Rhy, 111 N. C., 457; Bank v. B d g e r s ,  114 N. C., 
108; Rigga,fi lt. Sledge, 116 N. C., 92; Cameron, v. Polwer Co., 137 N. C., 
101 ; S'locurmb v. Comtmctiom Co., 142 N. C., 358 ; Paid v. Burton, 180 
3f. C., 48. 

R. R. PORTER, ADMINISTRATOR, V. WESTERN NORTH CAROLINA 
RAILROAD COMPANY. 

Issues-General and X p w k t  V~dicts-Cm,tr ibutmy Negligence. 

1. Where issues are submitted which are not raised by the pleadings, without 
objection in the court below, objection cannot be made to them for the 
first time in this Court, and the findings must stand. 

2. Where the jury respond affirmatively or negatively to the issues submitted 
to them, it is a general verdict although there be several issues; when 
they state the facts, and leave the court to apply the law arising upon 
them, it is a special verdict. 

3. In actions for the recovery of money only, or of specific real property, the 
jury may in their discretion render either a general or special verdict, 
but in all other cases the court may direct them to find a special verdict, 
and it may instruct them, if they find a general verdict, to find upon 
particular questions of fact, material in the case, but which are not put 
in issue by the pleadings. 

4. Where a servant knows that his coservant is negligent and reckless, and 
unfit for his employment, and yet continues in the service of the common 
master, and is injured by the negligence of such reckless fellow-servant, 
nothing else appearing, he has contributed to the injury and cannot re- 
cover. 
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5. Where a servant remains in the employment of his master after he knows 
that a fellow-servant is incompetent, he does not contract by implication 
to take the risk, but if prevented from recovering on this ground, it will 
be by reason of contributory negligence. 

6. Where the findings on the issues are contradictory, a new trial will be 
granted. 

7. So, where in response to one issue the jury found that there was no con- 
tributory negligence, but in response to another, they found that the plain- 
tiff's intestate knew of the reckless character of his fellow-servant by 
whose negligence the injury occurred, a new trial was granted. 

( H w y  v. Rich, 64 N. C., 379; Mi;Zller 9. Miller, 89 N. C., 209; S W Q % ~  v. W a d  
dell, 91 N .  C., 108; WrigM v. CTain, 93 N .  C., 296; WiZUs v. Branch, 94 
N .  C., 142; Pattcm v. R. R., 96 N. C., 455; &mith v. McGregor, 96 N .  C., 
101; Morrimn v. Watson, 95 N .  C. ,  479; Crutch@Z& v. R. R., 78 N. C., 
300; Johmson v. R. R., 81 N. C., 453; Pleaants v. R. R., 95 N. C., 195; 
Bmlc v. AZeaamZer, 84 N .  C., 30 ; Mitchell v. B r m ,  88 N .  C., 156; Hilliwd 
u. OutZaw, 92 N .  C., 266; Tuwmtins v. R. R., 92 N. C., 638; cited and 
approved.) 

(CowW v. R. R., 84 N. C., 311; cited in the dissenting opinion.) 

CIVIL ACTION, tried before Avery, J., and a jury, at August ( 67 ) 
Term, 1886, of BUNCOMBE Superior Court. 

The following is the single paragraph of the complaint that gives rise 
to the issues of fact and law that arise in this case. 

"3. That on or about 5 May, 1883, one Daniel Donavin, the intestate 
of the plaintiff, was employed by, and in the service of, the defendant 
company, as a laborer and watchman at the Swannanoa Tunnel on said 
railroad, in connection with its business of operating said railroad; that 
while he was so employed, and duly engaged about his business and 
service as such laborer and watchman so in the service and employ of 
the defendant company, the defendant company, unskillfully, carelessly, 
negligently and recklessly, so managed, moved and ran one of its engines, 
as to strike and run said engine against, upon and over the body of the 
intestate, and thus instantly to kill him, the said intestate; and that the 
plaintiff, by reason of such killing of his intestate, has become entitled to 
recover from the defendant company thirty thousand dollars." 

The material parts of the answer are as follows : - 
"3. Defendant admits that Donavin was a watchman in its employ- 

ment at Swannanoa Tunndl. Defendant denies the rest of allegation 
No. 3. 

Defendant for a further defense says: 
1. That i t  is informed and believes, that the deceked came to his 

death by his own negligenc'e, in not getting out of the way of an engine, 
and by not being in his proper place when killed ; or, 

71 
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( 68 ) 2. That if he was killed through negligence at all, it was by 
the negligence of the engineer running the engine, who was a 

fellow-servant of the deceased; or, 
.3 .  That i t  was from some unknown cause or accident, for which the 

defendant is not liable." 
At the trial the court submitted issues to the jury, whereof the fol- 

lowing are copies) to which they responded as stated at the end of each: 
1. Was the plaintiff's intestate injured by the unskillful, careless and 

negligent management of one of the defendant's engines, by the de- 
fendant ? Answer : Yes. 

2. Did plaintiff's intestate contribute to his own injury by his negli- 
gence? Answer: No. 

3. Was the death of plaintiff's intestate caused by the negligence of 
Jack Edwards, an engineer and fellow-servant of plaintiff's intestate? 
Answer: Yes. 

4. Did the defendant company retain the said Edwards in its service 
after the defendant company had knowledge, or by reasonable diligence 
might have ascertained, that said Edwards was incompetent, inefficient 
or reokless in running his engine? Answer : Yes. 

5. Did the plaintiff's intestate know that said Jack Edwards was in- 
competent, inefficient or careless in running an engine, and with such 
knowledge remain in the service of the defendant till he was killed? 
Answer : Yes. 

6. what  is plaintiff's damage? Answer: Nine thousand five hundred 
dollars." 

The court instructed the jury on the law and testimony bearing upon 
each of said issues. 

( 69 ) The plaintiff did not except, before or after verdict, to the 
instructions given or instructions refused. The plaintiff declined 

after verdict to move for a new trial. After the rendition of the verdict, 
the plaintiff moved the court for judgment upon the findings of the 
jury, on the first, second and sixth issues especially, and upon the whole 
verdict, in favor of the plaintiff for the sum of nine thousand five hun- 
dred dollars, and the costs of the action. 

I n  the instructions given by the court bearing upon the second issue, 
and when the attention of the jury was directed to said issue, the court 
recapitulated all of the testimony offered by the parties, to show that 
plaintiff's intestate either did or did not contribute by his own negligence 
to cause the injury; but no reference was made by the court to the testi- 
mony as beariig upon this question, whether the plaintiff's intestate 
knew that Edwards was a reckless engineer, and remained in the service 
of the defendant company after he had such knowledge. 

72 
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I n  the instructions given to the jury bearing upon the fifth issue, 
however, the court stated to the jury, as counsel on both sides had stated 
in the argument, that the only testimony bearing upon that issue, was 
the testimony of the wife of plaintiff's intestate, as to what he said to 
her about Jack Edwards. 

The defendant's counsel contended that there was no conflict between 
the findings on the second and fifth issues, and if there was any such 
conflict, the findings on the fifth issue, being a special ihding, would 
control under section 410 of The Code. 

The court refused the motion for judgment by plaintiff, and rendered 
judgment for defendant for the costs. The plaintiff excepted to said 
judgment and to the refusal of his motion for judgment, and appealed. 

John Devereux, Jr., ( J .  H. Merrimon also filed a brief) for ( 70 ) 
pluirbtif. 

Charles M .  Busbee (D.  Bcheneh and Charles P4ea a'lsol filedl a brief) 
for def edarnt. 

MEREIMON, J., after stating the facts: I t  is true, as contended by the 
counsel of the appellant on the argument here, that the pleadings did not 
raise the fourth and fifth issues subpitted to the jury in this case. I t  
was therefore irregular to submit them, but it does not appear in the 
record that the appellant objected to them at the t r ial  or at all, in the 
court below, nor is error assigned as to them, nor can error in,such 
respect be assigned in this Court, as has been decided in many cases. 

The verdict, in response to these issues, must be accepted and aeted 
upon, for any proper purpose in connection with the judgment given, or 
that ought to have been given by the court. Improper issues should be 
objected to in apt time, and if it should turn out that submitting them 
resulted in prejudice to the party complaining, this would be ground for 
a new trial. Issues arise upon the pleadings, and the court has not 
authority to submit others that do not so arise in  its discretion. I t  is a 
mistaken notion that seems to be entertained by some of the profession, 
that the statute confers such power. Generally, however, when issues of 
fact, not raised by the pleadings, are submitted to the jury without 
objection, the presumption is, that they were submitted by consent of 
partim. H m r y  v. Rich, 64 N. C., 379; Miller zr. Miller, 89 N. C., 209; 
Swarm v. WaAdebZ, 91 N. C., 108; Wright v. Ca,k, 93 N. C., 296; Wdlis 
v. Branch, 94 N. C., 142 ; Patton v. R. R., 96 N. C., 455 ; Bmith v. 
McG.rego~, 96 N. C., 101. 

The counsel for the appellee conbeding that these issues were not 
raised by the pleadings, insisted that thastatute (The Code, sec. 409), 
authorized the court, in its discretion, to submit them, and that, 
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( I 1  ) although the finding of facts in response to the fifth issue is 
inconsistent with the general verdict in response to the second 

issue, the former must prevail, as provided by the statute (The Code, 
sec. 410), and therefore, the court properly gave judgment for the de- 
fendant. 

This argument, i t  seems to us, is b a d  upon a misapprehension of the 
nature, extent and effect of the findings of the jury in response to the 
several issues submitted, and particularly the second and fifth. 

The statute (The Code, see. 408), prescribes that, "a general verdict 
is that by which the jury pronounce generally upon all or any of the 
issues, either in favor of the plaintiff or defendant. A special verdict is 
that by which the jury find the facts only, leaving the judgment to the 
court." This implies that the verdict is general, when the jury, under 
appropriate instructions from the court as to the law applicable, simply 
respond affirmatively or negatively to the issues submitted-that it is 
special when i t  finds the facts in evidence, pertinent to, and bearing upon 
the issues submitted-when i t  states the facts, and leaves the court to 
apply the law pertinent and arising upon them. Mwrrim v. Watson, 
95 N. C., 479. 

Ordinarily, the verdict of the jury is general, upon the issues sub- 
mitted to them, but this is not necessarily so. The statute (The Code, 
sec. 409), prescribes that, "in every action for the recovery of money 
only, or specific real property, the jury in their discretion, may render 
a general or special verdict. I n  all other cases, the court may direct the 
jury to find a special verdict in writing, upon all or any of the issues; 
and in all cases, may instruct them, if they render a general verdict, to 
find upom partkulw qua~t;it.ilow of fact, Go ba stated in, writing, and may 
direct a written finding thereon. The special verdict or finding shall be 

filed with the clerk, and entered upon the minutes." 
( 72 ) I t  thus appears that in certain specified classes of cases, the 

jury may, h their dkcmtiorz, render a special verdict. In. all 
other cases the court may divect them to find a special verdict in writing 
upon at2 or a,ny one or more of the issues; and it may ihstruct them if 
they render a general verdict, "to find upon prrtimlarr. questiorzs of fact, 
to be stated in writing, and may direct a written finding thereon." The 
purpose of this provision is, to settle some important, leading question 
of fact, arising in the case, that is not made an issuable fact in the plead- 
ings, but is one which the court deems material to a just determination of 
the case. I n  such casqthe fact is found, and the court will determine its 
legal bearing and effect. 

I n  the present case six issues were submitted to the jury. Their 
verdict upon each was general-a simple affirmative or negative response. 
The jury did not purport to render, nor did they in effect render a 
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special verdict. Nor did the coart instruct them to find a special verdict 
in writing, upon all or any of the issues; nor did i t  instruct them to 
"find upon particular questions of fact," stated in  writing; nor did they 
make such findings. 

All the issua submitted are supposed to have arisen upon the plead- 
ings, and the verdict as to each is general, and must be so accepted by 
the court. 

The statute (The Code, see. 410), which providw that, "where a 
special finding of facts shall be inconsistent with the general verdict, the 
former shall control the latter, and the court shall give judgment accord- 
ingly," does not apply, because, as we have seen, there is no special find- 
ing upon a question, or questions of fact, as contemplatedLby it. The 
findings are all Upon i sms ,  and not questions, of fact. 

If the court intended, as allowed by the statute, to instruct the jury 
to find upon "particular questions of fact," embraced by the third, 
fourth, and fifth issues, it should have stated the questions in writing, 
and the jury should have found the facts-many or few-as in 
case of a special verdict, so that the court could have determined ( 73 ) 
their legal effect and application, and moreover, so that, if error 
had been assigned in such respect, this Court could, upon appeal, have 
corrected any error that might have appeared. 

Then, treating the verdict as to all the issues as general, did it war- 
rant the judgment the court gave in favor of the defendant? We think 
i t  did not. Manifestly, the findings upon the first, second and sixth 
issues, without regard to the findings upon the other issues, entitled the 
plaintiff to judgment. I t  appears from these, that the defendant, care- 
lessly, negligently, and tortiously injured the intestate of the plaintiff, 
as alleged, and that the intestate did not contribute to his own injury by 
his negligence, and the damages are ascertained. 

But the findings upon the third, fourth, and fifth issues, are incon- 
sistent with the findings just referred to, and thus the verdict upon all 
the issues, as a whole, is rendered not only inconsistent and contradic- 
tory, but unintelligible, and no judgment ought to be rendered upon it. 

I t  is first found broadly and without qualification, that there was no 
contributory negligence on the part of the intestate of the plaintiff, and 
in response to the fifth issue, in legal effect, that there was such negli- 
gence. For if the intestate and engine-man were fellow-servants, as the 
jury found they were, and the latter was negligent and unfit for the 
common service, and dangerous in doing such service to his fellow- 
savants, and the intestate well and clearly knew these facts, and with 
such knowledge continued in the service of the defendant while the 
engine-man did likewise, he was thus negligent himself, and when he 
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encountered the injury complained of, occasioned by the negligence of 
the engine-man, nothing else appearing, by such negligence on his part, 
he contributed to his own injury. CmtchfieM v. R. R., 78 N. C., 300; 

Jo1hmo.n v. R. R., 81 N. C., 453; Pleasamts v. R. R., 95 N. C., 
( 74). 195; Wood on Master and Servant, sections 385, 422, 423; 

3 Wood Railway Law, secs. 394, 396; Whitaker's Smith on Neg., 
note on p. 397. 

The fifth issue, and the finding of the jury upon it, is indefinite and 
unsatisfactory as an ascertainment of contributory negligence. At 
what time the intestate first knew of the incompetency and dangerous 
carelessness of the engine-man-the extent of his knowledge in these re- 
spects, and how long he had such knowledge before he suffered the injury 
complained of, do not appear. And the evidence upon which this finding 
is based, is quite as indefinite and unsatisfactory. Nevertheless, as the 
issuer aad the finding of the jury upon it were treated as sufficient, and 
there was no objection, the verdict must be deemed a finding that there 
was contributory negligence. So that, there are two contradictory find- 
ings. Which is the true one? Which shall the Court accept as true? 
Why shall i t  accept one and not the other? Such findings leave the 
issues of fact undetermined, and it is not the province of the Court, 
unless by consent, to determine them. The material facts are contra- 
dictory, and no judgment can be rendered. I n  such a case, the Court 
will direct a new trial. Bank @. AZmamdw, 84 N. C., 30; Mitchell v. 
Bro~wm, 88 N. C., 156; HiblGr-d v. Outlaw, 92 N. C., 266; Turrentine v. 
R. B., ibid., 638 ; Mowkom v. Watsom, mpa. 

The learned counsel for the appellee insisted on the argument, that 
the facts ascertained by the verdict upon the fifth issue, did not, in legal 
effect, constitute contributory negligence, but was in effect, a finding 
that the intestate of the plaintiff, "apeled with the defendant company 
to risk the consequences of this dangerous contact and association" with 
the engine-man. 

We cannot accept this view as correct. The law implies that the 
servant agrees to accept the ordinary risks incident to the business or 

service which he engages to do, but i t  does not imply that he 
( 75 ) shall or will take upon himself extraordinary hazard, and espe- 

cially such danger as the employer is bound to prevent and avert 
by the exercise of reasonable diligence on his part. ' Generally and 
ordinarily, the master and mrvant, in the contract of employment be- 
tween them, do not contemplate extra hazards and unusual dangers 
arising in the course of the service to be done, and hence the law does not 
imply, in the absence of express stipulation to that effect, that the con- 
tract embraced such hazards. So far as appears, the contract of em- 
ployment between the intestate of the plaintiff and the defendant was 
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the ordinary one in such cases. The parties did not contemplate extra 
and unusual hazards, nor such dangers arising from the rash and 
dangerous acts of the unfit engine-man, nor does the contract embrace 
them by implication. 

The most that can be said in this respect is, that the intestate, by 
remaining in  the defendant's service after he had certain knowledge of 
the unfitness of his fellow-servant engine-man-the defendant having 
the like knowledge-assumed the extra hazard as to his fellow-servant, 
and thereby waived his right to redress against the defendant in case of 
injury arising to him from that servant's reckless act. But by thus 
remaining in the defendant's service, he was negligent as to his own 
safety, and by such negligence contributed to his own injury, in the 
absence of anything to the contrary, just as certainly as if he had used, 
i n  the course of his employment, a defective and dangerous locomotive, 
or other defective implem~nt, knowing the same to be dangerous and 
had suffered injury from the same, by reason of such defects. 

I t  was the intestate's duty to avoid such hazard; he was negligent in 
failing to do so, and thus unfortunately contributed to the loss of his 
life. 

The verdict and judgment must be set aside, and a new trial had 
according to law. 

To that end, let this opinion be certified to the Superior Court. ( 76 ) 
I t  is so ordered. 

DAVIS, J. I concur in the opinion granting a new trial. 

SMITH, C. J., dissenting. As I do not concur with the Court in setting 
aside the verdict as self-contradictory, but am of opinion that judgment 
was properly rendered upon it in favor of the defendant, it is necessary 
for me to state the reasons upon which the dissent is based. Six issues 
were presented to and passed on-by the jury, of which those numbered 
2 and 5 are suppwed to be in irreconcilable conflict, and to call for a 
reference to another jury, upon the ground that the intestate's co- 
operative negligence, denied in the first, is affirmed in the latter finding. 
I do not so interpret the case. 

The finding upon the first three issues, as explained in the third, pre- 
sents the case in which one servant is injured, in the present instance 
loses his life, by the negligence and want of due care of another, fellow- 
servants of the same master, for the consequences of which the authori- 
ties are uniform in holding that the common principal is not liable. 
Such hazards incident to the same, are voluntarily assumed in entering 
the service under an implied, involved in the actual c o d m c t .  Contribu- 
tory negligence on the part of the injured, is not a material element in 
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the exoneration, for if not present, and the injury proceeds from the 
sole carelessness of the employee, the result is the same. 

To remove these obstacles to a recovery, and to bring home to the de- 
fendant its own negligence, the fourth and fifth issues were framed and 
passed on, from which it appears that the engine-man had before shown 
his unfitness for the p l a e i n d e d  a recklessness in conducting his 

engine, and this was alike known to the deceased and to the com- 
( 77 ) pany, and yet the former remained in the service, without com- 

plaint made to the employing company. 
I t  is well settled that a railroad company, or any other, employing 

servants in the different branches of its business, which converge to one 
end, must provide safe and suitable machinery, and employ competent 
and fit persons to discharge the various duties required of each for the 
security of all. This obligation extends to necessary reparations, and to 
the discharge of employees whose unfitness has been made apparent by 
their subsequent conduct. 

As the employer alone acts in these matters, his duty to those whom 
he employs, imperatively demands the exer'cise of proper care in these 
particulars for the safety of the others, and not less the protection of his 
own interests. So, too, the servants who deted any defects in the 
machinery, or incompetency in those with whom they associate in the 
common undertaking, should communicate the fact to the employer, 
that he may provide a remedy. If,  with this information, and without 
making i t  known to the employer, any one remains without complaint in 
the service, i t  is assumed that he adds the risks from this new source of 
danger to those which he took upon himself when he entered into the 
service. 

These principles are recognized as governing the relation between the 
employer and the employed in reference to accidents occasioned by de- 
fective machinery, or known incompetent coemployees. "In this coun- 
try," says Mr. Wharton, "the exception has been still further extended, 
and we have gone so far as to hdd, that a servant does not, by remaining 
in his master's employ, with knowledge of dedects in machinery he is 
obliged to use, assume the risks attendant on the use of such machinery, 
if he has notified the employer of such defects, or protested against them 
in such a way as to induce1 a confidence that they will be remedied. The 

only ground on which this exception can be justified is, that i n  
( 78 ) the ordinary course of events, the employee, supposing that the 

employer would right matters, would remain in the employer's. 
service, and that it would be reasonable to expect such continuance. 
But this does not apply to cases where the employee sees that the defect 
has not been remedied, and yet continues to expose himself to it, I n  such 
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case, on the principles heretofore announced, the employee's liability in 
this form of action ceases." Law on Negligence, see. 221. 

The doctrine is thus laid down in Wood's Law of Master and Servant, 
see. 379. 

"The fact that an employee has complained of a defect, and believes, 
or has reason to believe, that the defect will be remedied, urnless a 
promisa to  reipair is &a, does not of itself entitle him to recover for 
an iniurs received from such defect. The real question is, whether the " " 

plaintiff was guilty of negligence in performing the service, after knowl- 
edge of the defect-no promise to repair it being given-does not operate 
to relieve him of the imputation of negligence, but may have directly 
the opposite effect. I t  is wholly a question of care or negligence, and if 
the servant knew, or ought to have known the danger, and a person of 
ordinary prudence would have regarded it as dangerous to r&nain, he 
cannot recover, even though he has complained of the defect." 

The re~ponsibility for using defective machinery and unfit imple- 
ments, and for employing an incompetent servant, or retaining him after 
such incompetency has been shown, is substantially the same. 

Our own rulings on this subject are in the same line; and the con- 
trolling principle is thus stated by B y n m ,  J.: "If the servant remainc, 
in the master's employ, with knowledge of defects in machinery he is 
obliged to deal with in the course of his regular employment, he assumes 
the risks attendant upon the use of the machinery, unless he has notified 
the employer of the defects, so that they may be remedied in a reason- 
able time. But if he sees that the defects have not been remedied, 
yelt contimes to expose himself to the danger, the employer's ( 79 ) 
Zkbility ceases. Crutchfield v. R. R., 78 N. C., 302. 

So it was subsequently declared, that ((if the servant knows of defects 
in the machinery, and remains in the service, he cannot recover for 
injuries caused by such defects, unless he has informed his superior, and 
the latter fails to remove them." J o h w m  ti. R. R., 81 N. C., 458. 

The proposition is stated with some modification by Bufirt, J., thus: 
"In entering the service of the defendant, the plaintiff might be, and is, 
presumed to understand and take upon himself every risk naturally per- 
taining to such service, and amongst others, that which may proceed 
from the possible carelessness of such fellow-servants as he must know 
from the very nature of the employment, he may be required to associate 
with in the performance of his duties. But no such presumption is or 
should be raised, of his willingness to assume the risk growing out of the 
possible negligence of one, who while a servant to their common master, 
stands to himself in the light of a superior, whose commands and direc- 
tions he is bound to obey." 
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The plaintiff in this case was a workman and under the direction and 
order of the conductor, who was also engineer of the train, and sus- 
tained the injury when obeying an order to go upon a certain car and 
apply the brake, by the bumping of the cars. Oowles v. R. R., 84 
N. C., 311. 

The plaintiff's intestate was mot smployed om the runmimg train and 
controlled by ths mgimeer, but was in a distinct and separate service, 
so that the qualification of the general rule has no application to the 
present case. 

I t  is true the company had knowledge, or by inquiry might have 
obtained it, of the inefficiency and incapacity of the engineer, so that it 
was unnecessarv that the deceased should dve  the information. I t  is " 
not for this purposs alone that he should have made complaint, but to 

show his unwillingness to be exposed to the new danger from the 
( 80 ) officer's reckless conduct, and that it may be removed. The 

failure to make complaint, and continuance in the service, a f t e ~  
as before kn,owing of t'hs umfitme~s, is a.n acquiescence in his retention, 
and a tacit assumption of the new risk, as of those personally assumed, 
incidental to the employment. As 'the employee, though unfit in some 
respects, may possess other qualificati~ns for the place, rendering hie 
retention, upon the whole, important to the principal, as also to his 
fellow-employees, the company, by keeping him, and the other servants 
in their acquiescence in the action of the company, assent to the risks to 
property and to person, and thus the parties stand upon an unchanged 
footing in respect to possible accidents from this cause. 

I n  a recent work, this enunciation of the rule, with the reasons for 
it, is made: "If the servant, when the defect or danger is brought to his 
knowledgewhen he discovers that the machinery, buildings, premises, 
tools or any other instrumentalities of his labor, are unsafe or unfit, or 
that a fellowcsmw~a~t is careless or imompeten,t-cmtimes in the em- 
pdaymsmt without protest or compbimt, he & dwmed t o  assume the risks 
of such dangeq a d  t o  waiiue! amg claim uptom his m l ~ t e r  for damages i m  
case of imjury." Beach Cont. Neg., see. 140. 

I n  support of the proposition, a large array of cases decided in this 
country and in England is given in the foot note, and among them the 
case of Colwles v. R. R., supva,. 

"Failure to speak promptly," the anthor proceeds to say, "is such 
contributory negligence as will bar a recovery from the master, in case 
he is injured by the defect in the machinery, or the unfitness of the 
servant. . . , But .if, when the master is notified of the defect in  
the machinery, or of the incompetence in the servant, he promises t~ 
remedy i t  within a reasonable time" (or, wer may add, gives reasons for 
the servant so to infer), "the servant will not be presumed to have 
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consented to it, or to have waived his rights by remaining for such ( 81 ) 
reasonable time in the service." 

Now, the facts are, as found by the jury, that the intestate was aware, 
and as set out in the case on appeal, communicated to his wife, the fact 
of the reckless character of the engineer, and that his only apprehension 
of danger when in the tunnel. was from him. With this information he " 
acquiesces in the situation, and continues in his employment until he 
loses his life. 

The verdict is, that the intestate did not by his own negligence con- 
tribute to or directly bring about the disaster to himself, and this is not 
inconsistent with the further finding, that he remained in the company's 
service, with full knowledge of the engineer's unfitness, and thus waived 
any claim for damages resulting from such unfitness. Sometimes, as is 
said in the opinion, this conduct on the part of the servant, continuing 
in the service after such discovery, is designated as contributory negli- 
gence, though he may have exercised every possible care and attention to 
his own safety upon the particular occasion; but i t  seems to me the true 
ground upon which to place the exemption from liability of the em- 
ployer, is that of the employeds voluntary exposure of himself to this 
new source of danger, and his assumption of the risks incident to it. 

I n  a remote degree, negligence may be imputed to the servant in not 
quitting the service when he knows of the retention of an incompetent 
fellow-servant or associate, but it is not easy to see how this can be 
deemed contributory to an accident brought about by no agency of his 
own, and wholly the fault of another. Such is the sense in which the 
jury must be understood in finding that there was no contributory 
negligence on the part of the intestate. 

I think, therefore, the judgment ought to be affirmed. 
Error. New trial. 

Cited: Qmrles v. Je~7cin8~ 98 8. C., 262; Damidkom v. Giford, 100 
N. C., 22, 3; Gatliwg ti. Boom, 101 N. C., 66; Gordm v! CoZlett, 102 
N. C., 539; Allem I,+. SaZlingw, 105 N. C., 339; Beam v: R.  R., 107 N. C., 
742 ; O'Corltozlo~ o. O'Cowwr, 109 N. C., 144; McCaskill v. Qurrie, 113 
N. C., 316; Brown v. h m b w  Co., 117 N. C., 296; MitcheZZ v. Mitchall, 
122 N. C., 334; Johwom v. Towmisend, ibicl., 446 ; Pressly v. Yarn Mills, 
138 N. C., 433; B t e ~ a  d. Beabow, 151 N. C., 463; D r m m  v. Broohx, 
179 N. C., 514; Ershime 0. Motov Co:, 187 N. C., 831. 
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LEWIS KIRK V. ATLANTA AND CHARLOTTE AIR-LINE 
RAILWAY COMPANY. 

1. The only issues proper to be submitted to the jury, are those matters alleged 
on the one side and denied on the other, which are necessary to deter- 
mine the controversy, and every such issue ought to be either submitted, 
or under the instructions of the court, clearly embraced in some other 
issue which is submitted. 

2. In an action to recover damages for an injury caused by the negligence of 
the defendant, who pleads contributory negligence on the part of the 
plaintiff, the defendant is entitled to an issue on this question, unless the 
court includes it under the issue as to negligence, by proper instructions 
to the jury. 

(#cot8 v. R. R., 96 N. C., 428 ; Kirk v. R. R., 94 N. C., 625; cited and approved.) 

CIVIL ACTION, tried before Momtgomery, J., at November Special 
Term, 1886, of MECKLENBUR~ Superior Court. 

The complaint alleges that the defendant, by the negligent and un- 
skillful management of one of its locomotives and cars attached, ran 
over the plaintiff's arm and broke it, and caused other injuries, by 
which he sustained damage to the amount of $20,000. And for a second 
cause of action, that "the plaintiff being employed by the defendant as a 
carpenter in its shops at Charlotte, the defendant by its servants, supe- 
rior in authority to the plaintiff, required the plaintiff to go to a point on 
its railway . . . and there do and perform certain work for which 
he had not been hired, to wit, to go under and inspect a number of cars 
belonging to the defendant, . . . and while the plaintiff was so 
under the said cars inspecting the same, the defendant, by its servants 
not engaged in the same common employment with the plaintiff," negli- 

gently caused the engines and cars to crush his arm, etc. 
( 83 ) The answer denies that the plaintiff was injured by the de- 

fendant corporation or any of its agents or servants, but on the 
contrary, avers that the injuries received by the plaintiff resulted from 
his own negligence. 

To the second cause of action the defendant answers, denying that 
the plaintiff was employed exclusively as a carpenter, but avers that he 
was employed to do all such work as might be required of him by the 
foreman of the shop, and admits that on the occasion of the injury, the 
plaintiff, a t  the request of the foreman, and without any objection, went 
to the place designated in the complaint for the purpose stated, but 
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KIRK v. R. R. 

denies that the injuries received were caused by the negligence of the 
defendant, or any of its agents or employees, but avers that the injury 
sustained by the plaintiff was the consequence of his own negligence. 
And for a further defense, the defendant avers, "that if the plaintiff 
was injured by the negligenoe of any of the agents or employees of this 
defendant, that said agents or employees were the fellow-servants of the 
plaintiff, employed with him in the same common employment, and that 
defendant is not responsible to plaintiff for the consequences of their 
acts." 

Issuea were tendered by the plaintiff, which were objected to by the 
defendant, who tendered the following issues : 

I. Was the injury to the plaintiff caused by the negligence of d e  
fendant ? 

11. Did the plaintiff contribute by his own negligence to the injury? 
111. Was the injury caused by the negligence of a servant of the 

coppany; if so, which one? 
IV. What damage, if any, did the plaintiff sustain by reason of his 

injury? 
T. Wm the plaintiff employed to work exclusively as a carpenter,.or 

was he employed to do such work as the company wished him to do? 
VI. Was Harris, the engineer, an unfit se~vant 2 
VII .  Did the defendant have knowledge of his unfitness? 
His Honor refused to submit these issues, as tendered by the ( 84 ) 

defendant, and it excepted., 
The issues were submitted by his Honor, which, with the responses of 

the jury, are as follows: 
I. Was the plaintiff injured by the negligence of defendant's servants 

or agents? Answer : Yes. 
11. By the negligence of which servants or agents was the plaintiff 

injured? Answer : Harris. 
111. Was the defendant negligent in the employment or retention of 

the fellow-servants of plaintiff; if so, which one? Answer : Yes; Harris. 
IV. What damage, if any, is plaintiff entitled to recover? Answer : 

Ten thousand dollars. 
There was a verdict for the plaintiff, and the defendant appealed. 

DAVIS, J., after stating the facts: The ~~w are made by the allega- 
tions of the complaint and the denials of the answer ; or when affirmative 
matter of defense is averred in the answer, by such averment and the 

83 



I N  THE SUPREME COURT. [97 

replication, but i t  does not necessarily follow, that every allegation of a 
fact which is denied, must be submitted to the jury as an issua The 
issues submitted should be only those avloJvkd from the pleadings, neces- 
sary to dstemnim t h e  comf~ode rsy ,  and every issue of fact necessary for 
that purpose ought to be either distinctly submitted, or, under the 
instruction of the court, clearly embraced in some issue that is sub- 
mitted. 

Was the defendant entitled to have any one of the issues tendered by 
him submitted to the jury? The allegation of negligence is distinctly 
denied, and contributory negligence on the part of the plaintiff dis- 

tinctly averred, and this raised an issue, which the defendant 
( 85 ) had a right to have submitted to the jury, unless so comprehended 

in some other issue, that, under the instruction of the court, the 
question of contributory negligence could be fairly presented to the 
jury, as was the case in Bccrtt: v. R. R;., 96 N. C., 428. 

When this case was before this Court at  a former term, 94 N. Q., 
625, i t  appears that the issues submitted to the jury were: 

"1. Was the plaintiff's injury caused by the defendant's negligence? 
"2. Was the plaintiff's negligence contributory thereto? 
&3. What damages is he entitled to?" 
One of the exceptions to the ruling of the court below upon that 

. appeal was the refusal of the issue tendered by the defendant: 
"Was the injury caused by the negligence of a servant of the com- 

pany; if so, which one?" 
We think the defendant was entitled to dhis issue. Perhaps, under 

proper instructions from the court in regard to the law as applicable to 
the different phases in which the evidence might be viewed by the jury, it 
might be included in the first issue that was submitted, but there was no 
instruction given the jury as to what constituted a fellow-servant, or of 
contributory negligence in relation thereto, and taken in connection 
with the third issue, which is not eliminated from any allegation in the 
complaint and denial in the answer, we think the issue as submitted was 
calculated to mislead the jury, and that the defendant was entitled to the 
first four issues tendered. With proper instructions from the court, 
every question necessary to decide the matter in controversy can be pre- 
sented to the jury, and answered under these issues. 

We think there was error in the refusal to submit the issues tendered, 
and that this error was not cured by those submitted, or by any instruc- 
tion of his Honor to the jury, and this renders it unnecessary for us to 

a 
consider the other exceptions. 

( 86 ) The defendant is entitled to a new trial. Let this be certified. 
Error. Reversed. 
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Cited: McAdoo v. R. B., 105 N. C., 151; Brame11 v. Johnstom, 108 
N. C., 152; Smith v. R. R., 114 N. C., 763; Morri.sett v. Coltton Milk,  
151 N. C., 32; K m e r  v. R. R., 170 N. C., 96; Roper v. Leary, 171 
N. C., 37; H u t t m  v. Hortow, 178 N. C., 553. 

G. W. JONES v. THE TOWN OF STATESVILLE. 

Venue-Cities and Towns. 

1. Cities and towns must be sued in the county in which they are located, and 
if suit is brought in another county, they have the right to have it re- 
moved. 

2. Where an action is brought to the wrong county, and the defendant de- 
mands in writing that the place of the trial be changed, the words "may 
change the place of trial," in section 195 of The Code, will be interpreted 
as meaning " m s t  change," etc. 

(Cloman u. Staton, 78 N. C., 235; Johrrzsorc v. Ooonzrmissionws, 67 N. C., 101; 
AZexamdw v. Commuissimers, OM., 330; J w s  v. Oo&swners, 69 N. C., 
412; S.  v. OOmnuissiolzers, 70 N. C., 137; cited and approved.) 

MOTION to remove a cause pending in Catawba Superior Court to the 
Superior Court of Iredell County, heard before Mmtgomery, J., at 
January Term, 1887, of CATAWBA Superior Court. 

The plaintiff brought this action in the Superior Court of the county 
of Catawba, to recover damages alleged to have been occasioned by 
injuries sustained through the negligence of defendant's officers and 
agents, in failing to provide lights along its streets to enable persons 
passing along and over them in the night time, to see the pit into which 
the plaintiff fell, etc. 

The defendant is a municipal corporation, the county town of the 
county of Iredell. 

At the appearance term, before the time to answer had expired, ( 87 ) 
the defendant demanded in writing that the trial in the action 
be had in the county of Iredell, and that &he court make a proper order 
to that end. This the court declined to do,; whereupon, the defendant 
having excepted, appealed from the order in that respect to this Court. 

No cmrnwl for phinhiff. 
C. H.  Arm fisld f OT dof mdmn$. 
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MERRIMON, J., 'after stating the facts : The statute (The Code, see. 
191, par. 2), provides that actions must be tried in the county where the 
cause of action, or some part thereof, arose, subject to the power of the 
court to remove the same for trial, for cause prescribed by law, if the 
same be "against a pub& oficea, or person especially appointed to 
execute his duties, for an act done by him by virtue of his office; or 
against a person who by his command or in his aid, shall do anything 
touching the duties of such officer." 

And i t  further provides (The Code, see. 195, par. I ) ,  that: "The 
court may change the place of trial in the following cases: (1) Whkre 
the county designated for that purpose is not the proper county." 

If the defendant demands in writing that the action of the class desig- 
nated in the statutory provision first above recited, be sent to the county 
where! the cause of action arose, this must be done, because it is so pro- 
vided, except as modified by the statute (The Code, s e ~ .  191), and 
herein the words, "may change," in the statutory provision last above 
recited, must be interpreted as implying that the court "must" or "shall 
change" the place of trial, etc. CZomap vl. SCaton,, 78 N. C., 235. 

The defendant is a municipal corporation-public in its nature; it is 
an artificial person, created and recognized by the law; invested with 

important corporate powers, public, and in a sense, official in 
( 88 ) their nature; and charged with public duties, which it executes 

by and through its officers and agents. We therefore think that 
actions against it fairly come within the meaning of, and are embraced 
by the statutory provision first above recited. 

And the correctness of this view is strengthened by the fact, that a 
like statute (The Code, see. 193), provides that: "A11 actions upon 
official bonds or against executors and administrators in their official 
capacity, shall be instituted in the county where the bonds shall have 
been given," etc., the obvious purpose being not to require official persons 
to go from the counties to which they belong, to defend actions brought 
against them in their official capacity. I t  would indeed be very incon- 
venient and expensive to the public to require cities and towns to go out 
of the counties where they are located, through their officers and agents, 
to defend actions brought against them. I n  such cases a public official 
agent is sued. 

This Court has repeatedly and uniformly held that actions against 
counties must be brought in the county sued, and cities and towns are 
of the like nature, and should stand upon the same footing as to actions 
against them. Johmitom v'. CommzSssSo~ws, 67 N. C., 101; A l e x a d w  v? 

Co.mmkssioners, ibid., 330; Jones v: Commissimerrs, 69 N. C., 412 ; S. v. 
Comm.Gssione~s, 70 N. C., 137. 
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MANUFACTURING CO. 'U. SIMMONS. 

The motion should have been granted. There is error. Let this 
opinion be certified to the Superior Court according to law. I t  is so 
ordered. 

Error. Reversed. 

Cited: Mfg.  Co. v. Brown, 105 5. C., 455, 6 ;  B r m n  v. CogdelZ, 136 
N .  C., 33; CsmF v. High P&nt, 165 N .  C., 432; Roberts v. Moore, 185 
N .  C., 256; Hinw v. hcm, 195 N. C., 377. 

( 89 > 
THE RANDLEMAN MANUFAC!C'URING COMPANY v. B. F. SIMMONS. 

AppeaLAmignrnemt of Error--Cme om Appeal. 

1. An appeal will not be dismissed because there is no statement of the 
case or assignment of error, as neither is necessary to perfect the appeal, 
but if no error appears in the record in such case, the judgment will be 
affirmed. 

2. The objection of the want of jurisdiction, or that the complaint does not 
state facts sufficient to constitute a cause of action, may be made in the 
Supreme Court for the first time, although no error whatever is assigned 
in the record. 

3. The appeal will be dismissed when it does not appear in the record that 
an appeal was taken. 

4. Where a paper appeared in the transcript, purporting to be the case on 
appeal, but it was signed only by the appellant's counsel, and there was 
nothing to show that it had been served on the appellee or his counsel, or 
that either of them had ever seen it, it will not be considered. 

5. No agreement of counsel will be recognized, unless in writing and signed 
by both parties. 

(N. a. Crook, 91 N. C., 536; S. v. Byrd, 93 N .  C., 624; Neal 0. Mace, 89 N. C., 
171; WikZ&mmn u. Canal Co., 78 N. C., 156; Meekins v. T a t m ,  79 N .  C., 
546; Moore u. Vamderburg, 90 N. C., 10; Spmce v. TapscoZt, 93 N .  C., 
576; McCoy u. Lmsiter, 94 N. C., 131; Brooks v. Azcsth, ibid., 222; cited 
and approved.) 

MOTION by the plaintiff appellee to dismiss the appeal, filed a t  Feb- 
ruary Term, 1887, of the Supreme Court. 

The grounds of the motion appear in the opinion. 

MEIWMON, J. The appellee moved to dismiss this supposed appeal, 
upon the ground that no case stated or settled on appeal appears in  the 
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record. Manifestly this is not ground for such motion. The 
( 90 ) appeal properly taken and perfected, brings the action into this 

Court, whether error be assigned or not. The assignment of error 
in a case stated or settled, is not essential to the appeal. Besides, error 
might be assigned in the record proper, in which case, a case stated or 
settled would be unnecessary. But it is not essential to the appeal that 
error shall be assigned at all. S. v. C;f.olok, 91 N. C., 536; S. v. Bycd, 
93 N. C., 624; Neal: v. Mats, 89 N. C., 171. I n  the absence of error 
assigned, the appellant might move in this Court to dismiss the action, 
because the court had not jurisdiction; or because the complaint does not 
state facts sufficient to constitute a cause of action. These are obiections 
that may be taken at any time in the court below, or in this Court, on 
motion, and without demurrer or answer, or error assigned. Willk,m- 
soln vl. Canal: Co., 78 N. C., 156; Maakins v: Tatem, 79 N. C., 546. I n  
the absence of error' assigned, the proper motion of the appellee in this 
Court is to affirm the judgment. This motion might be made here, and 
perhaps allowed, but for the fact that on looking into the transcript of 
the record, we find that i t  does not appear that an appeal was taken. 
I t  does not so appear in terms nor i s  there any entryof record from 
which i t  may be inferred. I t  is not s d c i e n t  that the appellant intended 
to appeal, as perhaps he did, but i t  mu& appear of record that he did in 
fact appeal. 

This is essential to make the appeal effective, and put this Court in 
relation with the Superior Court. The Code, sees. 549, 550; Moore v. 
Varule~burg, 90 N. C., 10; Spence ti. Tapscoltt, 93 N. C., 576; McCoy v. 
Lmsitev, 94 N. C., 131; Broolh v. Aushh, ibid., 222. 

We find in the transcript what purports to be the case stated on 
appeal, signed by appellant's counsel, but i t  does not appear that this 
statement was served upon the appellee within five days, as required by 
the statute (The Code, sec. 550), or at all, or that he is or his counsel 

ever saw the same, or had any notice in any way of it, or ever 
( 91 ) assented thereto. This was necessary to give the statement any 

effect whatevw. ' 

I t  is said at the foot of the statement just mentioned, that the ap- 
pellee's counsel agreed that the appellant's counsel "shall make up the 
case for the Supreme Court," but this is not signed by the appellee's 
counsel, nor does i t  appear that he ever saw or assented to it. This 
ex parte statement is wholly insufficient, especially as the appellee's 
counsel here refuses to recognize such agreement. or the statement sent - - 
up as and for the case stated on appeal. This Court will not recognize 
such an agreement, unless in writing, and signed by the counsel of both 
parties. Indeed, Rule 4, par. 1, provides, that "the Court will not 
recognize any agreement of counsel in any case, unless the same shall 
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appear in the record, or in writing, filed in the case in this Court." 
This rule is important. We have found from actual observation, that 
unless such agreements are put in writing, they are forgotten, misunder- 
stood, or misinterpreted, lead to confusion, and sometimes, to unfriendly 
disputes. 

The supposed appeal must be dismissed, not because no case was stated 
or settled on appeal, but upon the ground that it does not appear in the 
record that an apeal was taken. I t  is so ordered. 

Dismissed. 

Cited: Abernathy a. Withers, 99 N. C., 522; Walton v. YcKessom, 
101 N. C., 434; Wdker v. Scott, 102 N. C., 488; Psebles v? Braswell, 
107 N.  C., 69 ; Howall v. Jonl&, 109 N. C., 102 ; S. v. Foster, 110 N. C., 
510; S. v. Price', ibid., 602; Chelmicail Co. vi. Bd. Ag-n'culture, 111 N. C., 
137; Hamilton o. Icard, 112 N. C., 593; Cummi~gs v. Hoffman, 113 
N. C., 268; McNBil v. R. R., 117 N. C., 643; Westbroolk v. Hicks, 121 
N. C., 132; Hatch a. R. R., 183 N. C., 622; Comrn~ksionars v. Dickson, 
190 N.  C., 331; Mapira v. Lu8mber Cot., ibd., 808; WaSTw v. Dudley, 
193 N. C., 750. 

*M. BRANTLEY v. D. R. FINCH, ADMINISTRATOB. 

Justices of tho PeaceLJu.1-isdictio.n. 

1. In actions arising out of contract, it is the sum demanded that fixes the 
jurisdiction. 

2. I t  is only when the principal sum demanded exceeds two hwdred dollars 
that the plaintiff is required to remit the excess above that sum in order 
to give justice jurisdiction. 

3. So where the sum demanded, both in the summons and on the trial, was 
two hundred dollars, but the plaintiff filed an account showing more than 
that sum to be due, the justice had jurisdiction without any remission of 
the excess of the account over the sum demanded. 

(Froetkh v. E ~ p r e s s  Go., 67 N. C., 1; Wiseman v. Withrow,  90 N. C., 140; 
NorviFle v. D m ,  94 N. C., 43; cited and approved.) 

CIVIL ACTION, tried on appeal from a justice of the peace, ( 92 ) 
before Shepherd, J., at Fall Term, 1886, of NASR Superior Court. 

This action was begun before a justice of the peace, to recover $200, 
which the plaintiff alleges that the defendant's intestate, in his lifetime, 

*JUSTICE DAVIS having been of counsel, took no part in the decision of this 
case. 

89 



I N  THE SUPREME COURT. [97 

owed him for services rendered. On the trial before the magistrate, the 
plaintiff exhibited a statement of account, as follows: 

"GRIFFIN BIRD to M. BRANTLEY, Dr. 
"15 January, 1876. For services as his agent, 

etc., till the fall of 1884 (without intermi* 
................................................................. sion) $225.00 

66 Interest from 1 December, 1884 .......................... 13.50 

$238.50 
tl ........ Credit this account of principal ........... .. 25.00 

"Balance due for services ...................................... $213.50." 
I 

The following is the material part of the case settled on appeal: 
The summons and the transcript (of the justice) both say that the 

sum demanded was $200. 
The account (above set forth) was sent up by the justice, and it was 

conceded that i t  was presented before the justice by the  lai in tiff, on the 
trial. 

( 93 ) The plaintiff testified, that when he preisented it, he stated to 
the justice that he did not claim but $200 on said account; that 

$25 had been credited on the principal, and that he claimed no more 
than $200. No rmittituv was entered by the justice. Plaintiff testified 
that his services were worth $25 per year on an average. 

The court charged the jury, that if the debt was over $200 the plain- 
tiff could not recover; but that if not over that amount, and plaintiff 
had claimed no more than that amount M o r e  the justice, that the 
justice had jurisdiction, and plaintiff could recover what the jury con- 
sidered the services were worth. 

Before entering upon the trial, and after the return of the! verdict, 
the defendant moved that the action be dismissed for want of jurisdic- 
tion, there being no remit.Ci:tur as prescribed by statute; Motion each 
time overruled. 

Judgment was rendered on the verdict, and the defendant appealed. 

Jolhn Dmmw,  Jr. (Jos. B. BatcMov waslw6th him) for plmintif. 
Chus. M. Bzcsbea fov defendad. 

MBRRIMON, J., after stating the facts: We are of opinion that the 
justice of the peace had jurisdicticm. I t  is the a m 8  demanded in an 
action on contract that determines the question in that r a p t .  Fms- 
tich u. Expews Co., 67 N. C., 1 ;  Wiseman u. Withrow, 90 N. C., 140; . 
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Na&lSe d. De'w, 94 N, C., 43. The plaintiff did not demand by the 
summons, nor insist on the trial, that the intestate of the defendant, in 
his lifetime, owed him a greater sum than two hundred dollars, and the 
justice of the peace had jurisdiction of that sum. 

The "account" stated and exhibited on the trial, was a mere memo- 
randum-it was not evidence of indebtedness-it did not determine or 
fix the plaintiff's demand, nor the liability of the defendant. H e  
might-it seems he did-change his opinion in respect to the ( 94 ) 
value of his alleged services rendered, and the jury found by their 
verdict that they were not worth the sum he demanded. I t  is only 
when the principal mcm devmamdetl exceeds two hundred dollars, that the 
plaintiff shall remit the excess of principal above that, in order to give 
the justice of the peace jurisdiction, as prescribed and allowed by the 
statute (The Code, see. 835). The plaintiff did not need to remit any 
part of his claim, because it amounted to only two hundred dollars, and 
he recovered less than that sum. 

The judgment must be afkmed. 
No error. Affirmed. 

Cited: Crowlev 211. 2Ma;rsha, 122 N.  C., 565; Knight vi. Taylor, 131 
N. C., 85; Teal v'. T ~ p l a h o n ,  149 N. C., 34; Patrse! m #avage, 171 
N. C., 439; Shoe Xtom Co. a. Wisemam, 174 N. C., 717; Williams v. 
Willthms, 188 N. C., 730. 

D. D. DUPREE v. MARY B. TUTEN ET AL. 

Appeal. 

Unless errors are assigned in the record expressly or by necessary implica- 
tion, the judgment will be affirmed. 

(Maakha v. T a t m ,  79 N. C., 546; Pasohat u. Bzclbck, 80 N. C., 8 ;  Ban& zr. I ts  
Cre&tors, { b i d ,  9 ;  Mott u. Ramsay, 90 N. C., 29; Pleasant8 v. R. R., 95 
N. C., 195; cited and approved.) 

APPEAL from an order, made by the clerk, in a Special Proceeding, 
heard by GucFger; J., at February Term, 1886, of BEAUFORT Superior 
Court. 

The point on which the case goes off in this Court renders it unneces- 
sary to state the facts. 

No counsel fm &&iff. 
W. B. Rodman, Jr., for defandmts. 
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( 95 ) MERRIIMON, J. I t  does not appear from the record that any 
exception was taken to the rulings of the court, nor are errors 

assigned either in  terms or by reasonable implication. 
There is nothing i n  the record that shows the slightest dissatisfaction 

on the part of the appellants, except simply the fact that they took the 
appeal. 

It is the well settled rule applicable in such cases, that the judgment 
must be affirmed. Metikilts v. Tatem, 79 N. C., 546; Paschal v. Bulbck, 
80 N. C., 8 ;  Bank v. Creditovs, ibid., 9 ;  Mot6 v. Ra8msay, 90 N. C., 29; 
PZeasamts d. R. R., 95 N. C., 195. 

The judgment must therefore be affirmed. 
N o  error. Affirmed. 

F. C. FISHER ET AL. V. THE CID COPPER MINING COMPANY OF 
NORTH CAROLINA. 

1. A petition to rehear will not be entertained unless it appears that some 
material point was overlooked, or some controlling authority escaped the 
attention of the Court, or some other weighty consideration requires it. 

2. Where a grantor makes a valid exception in a deed, the thing excepted 
remains the property of the grantor or his heirs, but if the grantor has 
no valid title to the thing excepted, neither he nor his heirs can recover. 

3. An estoppel by deed is always confined to the subject-matter of the con- 
veyance, and cannot be extended to something not conveyed by the deed. 

4. So where the plaintiffs ancestor conveyed certain land to those under whom 
the defendant claims, but excepted all the minerals on the land, the 
plaintiffs must prove title to the minerals, and the defendant is not es- 
topped by the deed from denying such title. 

( W a t s m  v. D1o@ 72 N. C., 240; DevweGx v. D e v e r m ,  81 N. C., 12; Haywood 
u. Davee, ibid., 8 ;  Lewis v. Rountv-ee, (bid., 20; U W w & t y  u. Harrisan, 
93 N. C., 84; Dupiree v. Insurance Go., ibW., 237; R@rz v. H a r ~ k o m ,  91 
N. C., 398 ; Piehe? v. M U n g  Go., 94 N.  C., 397 ; cited and approved.) 

( 96 ) PETITION by the plaintiff to rehear, filed at February Term, 
1887, of the Supreme Court. 

The case is reported i n  94 N. C., 397. 
The grounds of the petition appear in  the opinion. 

J d m  Dsularmr, Jr., fov plai~ztifs. 
T. F. Kluttz for defendant. 
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F I S H ~  v. MINING (TO. 

DAVIS, J. This action was heard at the February Tam, 1886, of this 
Court, and the judgment below was affirmed. I t  is now before us upon 
a petition to rehear, "because," as the petition sets forth, "the decision 
there made proceeds exclusively upon the doctrine of estoppel, and its 
want of application to, the case. The plaintiffs did not contend that the 
record called for an application of the doctrine of estoppel; but they did 
contend for an application of the presumption, or rule of evidence, that 
where a grantor makes a valid exception in a deed of conveyance, the 
thing oxwpted remains the property of the grantor and his heirs, noth- 
ing else appearing." 

After a careful review of the opinion heretofore rendered (reported 
in 94 N. C., 397), we can find no ground upon which the judgment should 
be reversed. This Court has often said that former decisions must be 
adhered to and not reversed, unless it shall appear that some material 
point was overlooked, or some controlling authority was omitted to be 
brought to the attention of the Court, or some other weighty 
consideration required it. Watson v. Dodd, 72 N. C., 240; ( 97 ) 
Devereux v. Demermx, 81 N. C., 12; Haywood v. Daves, 81 N. O., 
8; L& v'. Rmntreo, 81 1. C., 20; Unha.rs;ty d. H a m i s o ~ ,  93 N. C.? 84; 

Duptre;o v. V i ~ p ' n h  Homo Ins. Co., 93 N. C., 237; R u f i n  v. Harmom, 
91 N. C., 398. 

The very matter which the petition seeks to bring before the Court 
was considered and passed upon by it upon the former hearing. Un- 
doubtedly when a "grantor makes a valid exception in a deed of con- 
veyance, the thing excepted remains the property of the grantor, or his 
heirs" ; but if the graator has no valid title to the thing excepted, neither 
he nor his heirs can recover, and in this case the plaintiffs failed to 
show title to the thing excepted. I t  does nut appear that either the 
plaintiffs or their ancestor, Charles Fisher, ever had title to the reserved 
minerals, which may have belonged to another, and as was said "the 
estoppel is necessarily confined to the subject-matter of the conveyance, 
to which conflicting claims are asserted"-in this case, to the land, and 
not the minerals. 

The judgment of the Court as heretofore rendered is affirmed and the 
petition to rehear is dismissed. 

Dismissed. 

Cited: P d t o n  v: E&camtwmrl Co., 101 N. C., 411; McAZpine v. Damid, 
ib id ,  558; WeGel v. Cobb, 122 N. C., 69; Elmvs  v. R. R., 132 
N. C., 866. 
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I BARTHOLOMEW PAGE ET AL. V. JOHN BRANCH ET AL. 

1. The possession of a widow remaining on her husband's land after his 
death, is not adverse to his heirs a t  law. 

2. One tenant in common cannot make his possession adverse to his cotenant 
except by actual ouster, as he is presumed to hold by his true title, and 
it will take a sole possession of twenty years in the absence of actual 
ouster, to bar the cotenant's right of entry, and i t  is immaterial that the 
tenant in possession has conveyed to a stranger by a deed purporting to 
convey the entire estate, as the vendee only gets such estate as his vendor 
could convey. This rule extends to a purchaser at execution sale of the 
interest of a tenant in common, and the vendee of such purchaser. 

i (Grandg v. B a i l q ,  13 Ired., 221; BZack v. jiindmg, Busb., 468; Ward v. 
F a r m ,  92 N. C., 92; Govi~ngtw v. Stewart, 77 N .  C., 151; Th~vnas v. 
Qarvm, 4 Dev., 223; Claad v. Wsbb, 4 Dev., 290; Mers&ith v. Andres, 
7 Ired., 5 ;  HaZforL v. Totherow, 2 Jones, 393 ; Linker v. Benson, 67 N. C., 
150; OaZ&weZE v. Neslg, 81 N. C., 114; cited and approved. Baird v. 
Baird, 1 D. & B. Eq., 524, distinguished and approved. Dey  v. Howard, 
73 N.  C., 4;  explained.) 

( 98 ) THIS was a special proceeding for the partition of land, tried 
upon issues joined, before Shophwd, J., at Fall  Term, 1886, of 

PITT Superior Court. 
The plaintiffs alleged that they were tenants in  common with the 

defendants of the land mentioned in  the petition. The defendants 
denied this, and claimed to be sole seized. Issues were submitted to a 
jury, who found that Bart. Page was entitled to an undivided share of 
three-fifths of one-sixth, and W. S. Page to one-fifth of one-sixth of the 
land, and that defendants were not sole seized. 

I t  was conceded that if the plaintiffs were tenants in  common with 
the defendants, they were entitled to the undivided interest claimed by 
them. 

The plaintiffs introduced a deed from one J. H. McCluer and wife, 
dated 19 March, 1847. No question was made as to the title of McCluer. 
The case statw that there was an endorsement on this deed, which was 
read to the jury, but i t  fails to state what the endorsement was. There 
was evidence tending to show that Dennis Branch entered under this 
deed, and died during the year 1847; that his widow, Rebecca, who 

had no deed, continued in  the possession of the land till 1866, 
( 99 ) when she conveyed it to A. B. Branch, a son of Dennis Branch, 

who afterwards conveyed i t  to the defendants, who were also 
sons of Dennis Branch. 
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There was evidence tending to show that the widow paid off the debt 
to one Hazelton, and claimed the land as her own and adversely, until 
she conveyed it, and that no dower was ever assigned to her. There was 
Jso evidence tending to show that A. B. Branch and the defendants 
were in the adverse possession of the land from 1866 till the cornmence- 
ment of this proceeding, which was 31 July, 1883. 

The plaintiffs introduced deeds and other evidence, showing that they 
had succeeded to the interest of certain heirs at law of Dennis Branch, 
to the extent of the interest claimed by them. 

The court, among other things, charged the jury that it being con- 
ceded that the defendant and A. B. Branch were heirs at law of Dennis 
Branch, their possession from 1866 would not be sufficient to divest the 
title of the plaintiffs, unless they could show that they entered under an 
independent title, and that if they entered, as they claimed to have done, 
under Rebecca Branch, and she had never held the land adversely to the 
heirs at  law of Dennis Branch, but had simply remained in possession as 
his widow, that the plaintiffs' estate would not be divested by the pos- 
session of the defendants and A. B. Branch from 1866. But if they 
found that Rebecca Branch held adversely, and A. B. Branch and de- 
fendants entered and held under her, the plaintiffs would be barred. 

The defendants excepted to the charge, because the court refused to 
instruct the jury, as requested, that seven years' adverse possession under 
the deed of 1866 would be sufficient to bar the plaintiffs' title, even if 
Rebecca had not claimed adversely to the heirs at law or their grantees. 

W .  B. Bodmw, Jr. (W.  B. Rodman was  with him on the (100) 
brief) for plaiwtiffs. 

No couwel for defendaats. 

DAVIS, J., after stating the facts: The only question for our con- 
sideration is: Did the court efrr in relfusing to instruct the jury, that 
seven years adverse possession under the deed of 1866 would be suffi- 
cient to bar the plaintiffs' title, even if Rebecca Branch had not claimed 
adversely to the heirs at law or their grantees? 

The charge of his Honor and the finding of the jury, render it un- 
necessary for us to consider the character of Rebecca Branch's posses- 
sion-it was not adverse. Grmdy @. Ba,iley, 13 Ired., 221. 

I n  1866 the plaintiffs and defendants wefre tenants in common, and 
they continued so to be, unless the possession of the defendants under 
the deed of Rebecca Branch barred the plaintiffs. "The possession of 
one tenant in common is, in law, the possession of all his cotenants, 
because they claim by one common right. When, however, that pos- 
session has been continued for a great number of years, without any 
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claim from another who has a right, and is under no disability to assert 
it, i t  will be considered as evidence of title to such sole possession; and 
where i t  has so continued for twenty years, the law raises a presump- 
tion that it i s  rightful and will protect it. . . . At any time, then, 
during the twenty years, the tenant out of possession had a right, and 
might have enforced i t  by an action." Black v. Lindsay, Busb., 468. 

One tenant i n  common cannot make his possession adverse to his co- 
tenant. H e  is presumed to hold by his rightful title, and i t  will take 
twenty years adverse possession to bar the cotenant, and a deed by a 
cotenant to a stranger, though it purport to convey the entire estate, has 
no other effect than to invest the vendee with the righs of the vendor, 

and does not change the relation of cotenant, which had sub- 
(101) sisted between the vendor and the cotenant. This rule extends 

to the purchaser of the interest of a tenant in common a t  execu- 
tion sale, and to the vendee of such purchaser, as was decided in  Ward 
v. Farmer, 92 N. C., 92. I n  that case, the interest of W. W. Ward, one 
of the cotenants, had been purchased at  execution sale by one Day, and 
Day by deed professing to convey the whole of the land, sold to the de- 
fendants, Farmer and Southerland, who entered into possession on 
1 January, 1873, and occupied and used the same to November, 1883, 
claiming it as their own, under their deed from Day, no one else being 
i n  possession; clearing and otherwise improving it, occupying i t  by 
marked and visible lines publicly, and paying the taxes. The court below 
instructed the jury that no possession short of twenty years, except after 
a n  actual ouster, would be adverse as against tenants i n  common, and 
this was sustained. Ashe: J., in  the opinion in Wwd v. Farmer, in 
referring to Day v. Howa,rd, 73 N. C., 4, in  which the same principle 
is held, calls attention to the fact that Chief Justice1 Pe~rson,  who de- 
livered the opinion in  Day v. H o ~ a ~ v d ,  fixed the time at ten years, instead 
of twenty, and says, "it will be observed, that this was a mere obiter 
dictum, and the learned Chief Justice only says he is inclinled to the 
opinion and expresses none, because that state of facts is not presented." 
And B p m m ,  J., in Gowington d. Stewart, 77 N.  C., 151, says: "It has 
never been held in  North Carolina that a less period than twenty years' 
adverse possession by one tenant in common, will raise the presumption 
of ouster and sole sebzin; and this, whether the possession was held, by 
the tenant in common himself, or by him a part of the time and until 
his death, and then continued by his heirs for the residue of the twenty 
years," and referring to Day v. Howard, adds that his Honor who tried 
the case of Covring'tom v. Btmart,  in the Superior Court, "was probably 

thrown from his guard by a suggestion made by the Chiof Justice 
(102) in  delivering the opinion in  the latter case, that where a tenant 

in common conveys to a third person, an adverse possession of 
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tm years by the purchaser would probably give him a good title, by the 
presumption of an actual ouster. The point did not rise in that case. 
. . . But the possession of twenty years, which raises a presumption 
of title, as the law has been heretofore administered, has now the force 
and effect of an actual title," and refers to the statute. 

Assuming that the period of ten years, in the case of Day v. Eoward, 
was inadvertently fixed, as is indicated by Justice Bynlllm and Justice 
Ashe, i t  may be stated as well settled in this State, that no possession 
for a period less than twenty years will amount to an ouster of one CO- 

tenant by another cotenant, or by any one deriving title under another 
cotenant. There must be something more than mere possession for a 
less period than twenty years, to constitute an ouster. I n   tho^ v. 
Gawarrz, 4 Dev., 223, GcusEoq J., says: "When the law  res scribes no 
specific bar from length of time, twenty years have been: regarded in this 
country as constituting a legal presumption of such facts as will sanc- 
tion the possession and protect the possessor," and this has been fol- 
lowed uniformly, unless Day v: Howard constitutes an exception. Cload 
a. Webb, 4 Dev., 290; Meredith v. Andres, 7 Ired., 5;  Bbclc v. Lindmy, 
Busb., 467; Halford v. Tetherow, 2 Jones, 393; Limker v. Bensom, 67 
N. C., 150; Cov4ngtom v. Stewart, 77 N. C., 151; Qaldwelb v. Nee'by, 
81 N. C., 114. 

The 2amgth of time necessary to raise the presumption of ouster, was 
not the point in Daiy v. Howad, and the principle enunciated, and the 
reasoning of the Chkf Justice in that case, are in harmony with these 
decisions. 

The case of Baiird v: Basird, 1 D. & B. Eq., 524, though seemingly in 
conflict with the position here taken, will be found, upon a close examina- 
tion of the elaborate and exhaustive opinion of Chief Justice Ruffin, to 
have rested upon a state of facts that amounted to an actual 
ouster and disseizin, and not upon the simple fact that seven (103) 
years adverse possession under color of title, but upon the char- 
acter of 'the possession which, in that case, was attended by circumstances 
that constitute an actual ouster. 

There is no error. The judgment of the court below is a h e d .  
No error. Affirmed. 

Citad: H i c h  v. Bulbck, 96 N.  C., 171; Hamptorz v. Wheeler, 99 
N. C., 226; Love vi. McCkre, ibid., 295; Orrmde~ v. Call, 101 N.  C., 
403 ; Allen 6. Sallinger, 103 N.  C., 17 ; Ellingtom v. EllGngton, iibd., 
58; ACZert v. Sallingew: 105 N. C., 342; McMilba,n v. Ga,mbiZb, 106 N. C., 
362; Gibchrist v. Middte'ton,, 107 N. C., 681; Jeter v. Davis, 109 N. C., 
460; Raw w. Hendm'x, 110 N. C., 405; Fe~guson u. Wright, 113 N. C., 
545; Ca,rsom v. Carrsom, 122 N. C., 647; Boscoe v. h m b e r  Co., 124 
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N. C., 48; Shammom m. L a b ,  126 N. C., 46; Hardee: v. Weatheringtom, 
130 N. C., 92; AEwelZ v. Shook, 133 N. C., 393; Allred v. Smith, 
135 N. C., 452; Bullin v. Hamcock, 138 N. C., 202; Do'bbins vl. Dobbins, 
141 N. C., 217; Lumber Co: v. Ce&,r Works, 168 N. C., 350; Roberts v. 
Dab, 171 N. C., 467; Bvdfo?.d vi. Bmk, 182 N. C., 230. 

JAMES H. HARRIS v. J. J. MOTT. 

Conltmct-Satkfactiom of Judgment. 

1. Where the terms of a contract, either written or oral, are explicit and 
precise, its effect is a question of law. Where terms of art are used, or 
the meaning of the contract is doubtful, it must be left to the jury to 
say what the contract was. 

2. Where a judgment debtor agreed with the plaintiff that when he (the 
debtor) collected a debt due him by a third person, he woyld pay the 
judgment, it does not operate as a discharge of the judgment, and if the 
defendant fails to collect such debt, the judgment may be enforced against 
him. 

( M a a e y  v. Belble, 2 Ired., 170; Bixemme u. Mowow,  6 Ired., 54; Faterman 
v. P w k w ,  10 Ired., 474; Bhcl.u, v. Bumey, 86 N. C., 331; cited and ap- 
proved.) , 

MOTION in the cause to enter satisfaction of a judgment, heard before 
Phillips, J., at October Civil Term, 1886, of WAKE Superior Court. 

His Honor refused the motion and the defendant appealed. 
The facts appear in the opinion. 

(104) R. H. Battle for phthtiff. 
Thos. R. Purnell for de fdant .  

s 

SMITH, C. J. On 7 November, 1884, the plaintiff, in an action before 
a justice of the peace of Wake County, recovered judgment against the 
defendant for $186.35, which, on 30 January thereafter, he caused to 
be docketed in the Superior Court. 

On the day of its rendition, the parties and Lott W. Humphrey en- 
tered into and severally signed, an agreement in these terms: 

"RALEIGH, N. C., 7 Noqember, 1884. 
George T. Wassom is due Dr. J. J. Mott for type and fixtures, prin- 

cipal and interest, $179.56. 
Dr. J. J. Mbtt is due J. H. Harris for same he sold to Mr. Wassom, 

principal and interest, $179.56. 
98 



N. 0.1 FEBRUARY TERM, 1887. 

J. H. Harris is due L. W. Humphrey, principal and interest, $120. 
L. W. Humphrey transfers his debt against Harris, without recourse, 

to Dr. Mott, which leaves his indebtedness to Mr. Harris $59.56. Now 
i t  is understood and agreed, that when Dr. Mott collects his debt against 
Mr. Wassom, he will pay to said J. H. Harris the said $59.56, and to 
said L. W. Humphrey the said $120." 

A credit for $120 was entered on the docketed judgment, ilso bearing 
date on 7 November, 1884, and the plaintiff's signature thereto, and as 
thus reduced in amount a transcript thereof was sent to Iredell County 
and docketed in the Superior Court of that county, and this was fol- 
lowed by an execution, issued on'13 September, 1886, to the sheriff of 
that county. His action under the process was arrested by a restrain- 
ing order, and at October Term the defendant's counsel, pursuant to 
notice, entered a motion for an order directing an entry of satis- 
faction of the judgment. I n  support of the motion, the affida- (105) 
vits of the defendant and said L. W. Humphrey, with certain 
exhibits, were read in evidence, and in opposition the affidavit of the 
plaintiff, the statements contained in all of which, i t  is unnecessary 
particularly to set out, inasmuch as the conclusion to which our examina- 
tion of the case leads, is not controlled by them. 

The defendant insists that the agreement, interpreted in the light of 
the accompanying and explanatory facts, has the legal effect of a full 
discharge of tthe judgment, so far as the defendant is concerned, and 
that the plaintiff must look alone to Wassom for the collection of the 
residue of the debt. 

There is a marked difference in respect to the appropriation of the 
two sums mentioned in the last clause of the contract. The transfer of 
the $120 due from the plaintiff to Humphrey, to the reduction of th. 
judgment, was evidently intended to be, and was in legal effect, a pay- 
ment of so much of it, and an extinguishment of the indebtedness to 
Humphrey. So i t  was considered by the plaintiff, and accordingly 
entered upon the docket. 

But it is not the same as to the residue, for the defendant undertakes 
to collect the debt of Wassom, and when collected, to pay over the $120 
advanced by Humphrey, and the $59.56 still due to the plaintiff. There 
are no words of personal exoneration of the defendant-nothing to indi- 
cate that he is to be discharged and the collection from Wassom alone 
looked to as a means of payment. The contract is, that when the de- 
fendant "collects his debt against Mr. Wassom, he will pay to J. H. 
Harris the said $59.56." The arrangement contemplates a discharge of 
the judgment frotm money expected to be obtained from Wassom, and 
perhaps some indulgence while the effort to collect is made, but the 
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debt is not to be discharged unless this is done. I f  there be a failure in 
this expectation, the judgment remains in  force, as much as does 

(106) the indebtedness to Humphrey for hie advance, and may be pro- 
ceeded with. Such is the obvious meaning of the written arrange- 

ment among the parties, and the writing must be interpreted by its own 
terms. 

When persons conclude up011 an agreement and put it in writing, it 
is to be understood that all by which they are bound is  inserted therein. 

I n  a contract, written or oral, when the terms are precise and explicit, 
its effect is a question of law. Massey v. Be&%, 2 Ired., 170; Sizemore 
6. Morrolw, 6 Ired., 54; Fewttevmccn v. Parrkerr, 10 Ired., 474; unless 
terms of ar t  are used, or they are of doubtful import. Shaw a. Burney, 
86 N. C., 331. 

There is no error, and the judgment must be affirmed, and i t  is so 
ordered. 

No error. Affirmed. 

Cited: W&on v. Cotton M M i ,  140 N. C., 55. 

1. The rule recognized in admiralty giving salvors a prior lien on the vessel 
and cargo saved by their exertions, is not recognized a t  common law. 

2. So where there were two mortgages on a crop of cotton, and the first mort- 
gagee advanced money in order to save the crop and prepare it for market, 
in excess of the amount secured by his mortgage, he is not entitled to the 
amount of such advances to the exclusion of the second mortgagee. 

3. In such case, the registration of the second mortgage is notice to the first 
mortgagee, and it is immaterial that he does not have actual notice. 

4. Unless the element of fraud is present in the declarations or conduct of a 
T m  cove&, upon the faith of which.conduct another reasonably might 
rely, and has in fact relied to his injury, she is not estopped, as a pme 
covert cannot be estopped by a contract, or anything in the nature of a 
contract. 

5. So, where a fm covert second mortgagee was ignorant of the dealings 
between the mortgagor and first mortgagee until they were consummated 
and finished, and upon learning of them was only silent, she is not 
estopped by her silence from asserting her rights under the second mort- 
gage. 

(Towtes v. Fi~ishev, 77 N.  C., 437; Burns  v. MaCfregor, 90 N .  C., 225; Lofth v. 
OrossFmtd, 94 N. C., 76; Boyd v. Turph, ibid., 137; cited and approved.) 
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CIVIL ACTION, heard upon exceptions to the report of a referee, (107) 
by Shepherd, J., at Spring Term, 1886, of EDGECOMBE superior 
Court. 

The praintiff, Weathersbee, on 1 January, 1882, being indebted to the 
defendant, Farrar, in the sum of $1,051.50, and desiring to raise a 
further sum to meet other liabilities, and to carry on farming operations 
during that year, executed his note to the latter, in the sum of $3,500, 
and gave a mortgage to secure the sum, and provide for its payment at 
maturity, in which is conveyed the crop to be grown on the land, with 
the stock and agricultural implements used thereon. The note was dis- 
counted and the interest taken therefrom in advance, at the rate of 9 
per cent per annum, by the Pamlico Banking and Insurance Company, 
and the proceeds used, except a small sum otherwise appropriated, to 
the mortgagor's benefit in the payment of his indebtedness, including 
that due to the mortgagee. 

On 4 March, 1882, the said Weathersbee; being also i?debted to the 
fema plaintiff, his wife, in the aggregate of principal money, besides 
several years of interest on its constituent parts, of $2,360.25, to provide 
for its payment, executed a deed in trust to the plaintiff, H. L. Staton, 
conveying a tract of land of 400 acres, and, in subordination to 
the prior mortgage, the crop and other personal property therein (108) 
mentioned. These deeds were promptly proved and registered 
after being made. 

On 14 October, 1882, the said Weathersbee delivered to the defendant, 
of the crop grown on the farm, 13 bales of cotton, of the value of $650.23, 
the proceeds of which, it was agreed between them, should go in dis- 
charge of unsecured advances in money and supplies to be used in hous- 
ing and fitting the crop for market, but without the assent or knowledge 
of his wife, or of her trustee. On the same day, the defendant paid 
Weathersbee $80 in money, and furnished needed supplies of the cash 
value of $14.50. Additional advancements were afterwards, and pre- 
vious to 1 January, 1883, furnished on the same terms, and under like 
newssitous circumstances in order to the gathering in of the crop and 
preparing i t  for market. 

During the months of November and December, at different times, a 
further delivery was made to the defendant of 59 bales of the cotton 
grown on the farm, of the value of $2,664.53, which, as well as the pre- 
ceding delivery, were applied to the running account between the parties, 
but without any specific arrangement to that effect. 

The defendant had no actual knowledge of the second deed in trust, 
and of the posterior lien i t  created upon the crop and other personal 
property, until after all the cotton was received by him. 
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On 25 January, 1883, the defendant rendered to the mortgagor an 
account of their transactions, in which the latter is charged with the 
money and supplies, and credited with the proceeds of sale of ' the 
72 bales of cotton, in which is shown an excess of $90.30 in fa$or of the 
credits. The account was delivered to Weathersbee, then confined to 
his bed by sickness, in the presence of his wife, who heard the conver- 
sation that passed between them, and thus knew how the cotton had been 

appropriated, and she made no objection to the account. But 
(109) previous to that day, she did not know of the appropriation, nor 

did she at any time consent to this disposition of the trust fund, 
nor had her trustee any information of it, nor did he assent to what 
was done to the prejudice of the rights of the farna c ~ t u i  .qwl trust 
under the deed to him. The feme plaintiff became a free trader on 
26 January, 1883, and on 6 February, paid part of her own store account 
to Farrar & Pippin, and agreed to papthe  residue of $259.39. The 
personal proppty, besides the cotton, was sold on the last day of January 
for the sum of $1,622.95. 

This is a summary and condensed statement of the facts found and 
reported by the referee under the order of reference, as corrected and 
modified by the court, upon the hearing of the numerous exceptions 
taken by the defendant thereto, who appeals from the judgment. 

John Dtvermx,  Jr., fov ph id i f f s .  
Gecwge Howa8rd (John L. Bridgem a,Lo filed a brief) for diefen8daafit. 

SMITH, C .  J., after stating the facts: Out of these facts arise the ques- 
tions of law which alone are open for revision on the appeal; and, with- 
out considering them separately in detail, we will endeavor to extract 
the substance, and dispose of them all. 

The present action, begun on 28 September, 1883, by Weathersbee, 
the grantor, and the trustee and feme creditor secured in the .last deed, 
against Farrar, the mortgagee, has for its object the taking of an account 
of the administration of the trust funds in his hands, and the recovery 
of whatever excess there may be, after discharging the mortgage debt 
and the expenses incidental to the execution of the trust. To this end, 
the reference was ordered, and upon the findings and rulings, the sum 
of $1,097.18 ascertained to be in the hands of the defendant, after allow- 
ing all admitted and just charges, which belongs to and should be paid 

over to the parties interested in the second deed. 
(110) I. The first contention in the argument for the appellant is, 

that inasmuch as the disallowed advances were essential to the 
gathering and securing of the crop, and without which it might have 
been lost, or its quantity and value greatly reduced, this expense should 
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be provided for and come out of the sales,'as a paramount claim. Such 
is the doctrine in admiralty, in favor of those who by personal efforts 
and at great peril, save vessels and cargoes exposed to shipwreck and the 
dangers of the sea. But i t  is not a principle of the common law, nor 
recognized when in conflict with statutory regulations in reference to 
liens. 

As soon as the trust fund satisfies the demand to which i t  is primarily 
devoted, the surplus belongs to the second or trust deed, and cannot be 
diverted to any other use. The right to this appropriation is given by 
the law, and is outside and independent of the defendant's knowledge of 
the existence of the deed. But it was on the registry, accessible to him, 
the very purpose of which was to prevent the excuw now made. I t  was 
his own fault if, without making any inquiry, he chose to withdraw the 
cotton from his own attaching trusts, and improperly use i t  in the pay- 
ment of an unsecured debt. This he is not permitted to do, to the detri- 
ment of the plaintiffs, and the assumed necessity for the expenditure in 
the preservation.of the cotton, without the concurrence of the feme 
plaintiff and her trustee, cannot have the effect of crowding out of its 
place their right to what remains after satisfying the first mortgage. 

11. I t  is next insisted, and this is pressed with earnestness, that the 
f e w e  plaintiff has acquiesced in this disposition of the fund, and that it 
would be a fraud in her now to set up any opposition thereto. 

We do not find in the facts any support given to the argument. The 
ferne plaintiff had no information of any arrangement between 
the defendant and her husband, whereby these advances were to (111) 
be put in front of her demands, and paid from the sales of the 
crop. Nor did her trustee know of it, or give an implied assent even, to 
the misappropriation. The transaction was entered upon and consum- 
mated between them, before either the trustee or the f m a  plaintiff were 
aware of what was going on. Her information was obtained, when in 
January the account in this form was presented to her husband, and i t  
became the subject of conversation at his sick bed, and then she was 
silent. No declaration or act of hers induced the making the advances, 
or involves any ingredient of fraud. What was done was simpjy between 
her husband and the defendant, and can have no binding effect upon her. 

The rule invoked in his aid cannot have the same rigorous applica- 
tion to one under coverture and incapable of making a personal contract 
except in special cases, as it has to such as are under no disability. 

I n  Tolwlec v. Fisherr, 77 N. C., 437, Rodmam, J., after examining the 
cases cited in Biglow on Estoppel, says: "They all concur, that a married 
woman who is under a disability to contract, cannot be estopped by any- 
thing in the nature of a contract. To estop a married woman from alleg- 
ing a claim to land" (the case then before the Court), "there must be 
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some positive aot of fraud, or, something done upon which a person deal- 
ing with her, or in a manner affecting her rights, might reasortably 
w t y ,  a , d  upon which he did rely, and was thereby injured. No one can 
reasonably rely upon the contract of a married woman, or on a repre- 
sentation of her intentions, which at best is in the nature of a contract. 
and by which he must be presumed to know that she is not legall; 
bound." 

Unless the dement of fraud is uresent in the declarations or conduct 
of a woman under coverture. uDon the faith of which another has acted , A 

to his own injury, and which may reasonably be supposed to 
(112) induce him to act, she cannot lose any of her just rights of prop- 

erty. B u n s  v. McCregov, 90 N. C., 225; Loiftin, a. Crossland, 
94 N. C., 76; Boyd o. Turpin,  ibid., 137, and cases cited. 

These views, we believe, cover the essential subject-matter of the 
rulings upon issues of law, and leave little more to be said. The account 
is adjusted upon the basis of requiring the defendant to pay over what 
is left of the proceeds of the entire trust estate, including the cotton and 
other articles, after discharging his mortgage, towards the 
debts due the feme plaintiff, deducting, however, therefrom her own 
personal indebtedness, and this is in our opinion a proper settlement of 
the controversy. 

I n  the rulings there is no error, and the judgment is affirmed. 
No error. Affirmed. 

Cited: Farrag a. Staton, 101 N. C., 79; Thurber v. LaBloque, 105 
N. C., 313; Farrthing vi. #hieas, 106 N. C., 300; Ray v. Wilcoxon, 107 
N. C., 524; Wells v. Baltts, 112 N. C., 289; Rich v. Movisey, 149 
N. C., 45. 

C. N. SIMPSON, ADMINIS~ATOR, v. M. A. CURETON. 

Widow's Y e a d s  Xuppo.rE--Law of the DmiciZe. 
/ 

1. The widow of a man who dies a citizen of another State, is not entitled to 
a year's support out of the assets of the decedent in this State, and the 
fact that she became a citizen of this State after her husband's death is 
immaterial, since her relations to the estate and her right to share in it 
are fixed at the intestate's death, and by the law of the domicil. 

2. If, in such case, the law of the domicile made provision for the relief of 
decedents' widows, and there are chattels in this State, but not enough 
property in the State of the domicil to satisfy such provision; It mw be, 
that such laws would be given effect in this State, but this would always 
be in subordination to the rights of resident, and perhaps of all, creditors. 
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3. None but parties and privies are bound by a judgment. 
4. Where the widow of one who died a nonresident of this State, applied to 

a justice in this State before administration was granted, and had her 
year's support allotted to her; I t  was heEd,, that the judgment allotting 
it was void, and that she was liable for a conversion in an action against 
her by the administrator. 

5. I f  a widow dies before the allotment of her year's support is made, or 
before the report is confirmed, her right ceases, and it does not survive 
either to the children or to her administrator. 

(Medley v. Dunlap, 90 N .  C., 527; Go3 a. Broum, 5 Ired., 194; Khba l l  v. 
Demimg, ibid., 418; Ea pcirte Dun%, 63 N .  C., 137; cited and approved.) 

CIVIL ACTION, tried before,Avery, J., at Spring Term, 1886, of (113) 
UNION Superior Court. 

T. G. Cureton, a citizen, and with his family residing in South Caro- 
lina, died in 1882, intestate, leaving an estate both real and personal in 
this as well as in that State. Soon afterwards, and before the issue of 
letters of administration by a court of North Carolina, his widow ap- 
plied by petition to a justice of the peace to have her year's allowance 
set apart out of the intestate's personal property, which was done by him 
and two other persons qualified to act under section 2121 of The Code, 
and she took possession of the articles so allotted, and applied them to 
the maintenance of herself and the minor children, included in the esti- 
mate of their value, under the directions of section 2118. 

Administration was granted by the proper court, in March, 1883, to 
the plaintiff, who in December of the next yeiar, instituted this suit to 
recover the value of the goods, as misapplied assets, needed in the pay- 
ment of debts. The defenses set up are: 

1. That the allowance being made in pursuance of the forms of law, 
the report made by the commissioners confirmed, and judgment regularly 
entered in the Superior Court for the deficiency estimated, the money to 
be paid out of assets when received by the administrator, the 
proceeding can be reached and set aside only by a direct im- (114) 
peaching action; until which the allowance must stand. 

2. That as it does not appear that the nonresidence of the defendant 
was known to the commissioners, their action in the premises was regular 
and valid, and so must remain until reversed. 

3. That the aeditors and plaintiff, not having opposed the allowance, 
nor appealed from the finding of the commissioners, under section 2124 
of The Code, are now concluded. 

4. That the estimate for the children is in trust for their support, and 
having been thus used, no liability therefor rests upon the defendant. 

The court, by consent of parties, found the facts as stated, and there- 
upon caused to be entered the following judgment: 
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"The court finds, as a conclusion of law, that the creditors having 
failed to object within the time prescribed by law, to the allowance made 
to the defendant out of the estate of the intestate, and to proceed as pre- 
scribed in chapter 53 of The Code, the administrator has no right to 
recover by action in this court the value of the property assigned to her. 

I t  is further ordered, that the defendant go without day and recover 
of plaintiff costs of action, to be taxed by the clerk." 

From this judgment the plaintiff appealed. 

J. J. V m  for $cuimtif. 
D. A. Cwingtom fm defendant. 

SMITB, C. J., after stating the facts: I n  our opinion there is error in 
the ruling, and this allotment and appropriation of the assets of the 
estate are unauthorized and void, and afford no defense to the action. 

I n  M d Z q  v. Dudap, 90 N. C., 527, i t  is declared that section 2116 
of The Code, does not "embrace widows of deceased husbands, citizens of 

other States," and that a subsequent removal to this State do- 
(115) not change her relations towards the estate, since they are fixed, 

and her rights to share therein are determined at the intestate's 
death, and by the law of his domicil. If provision is made by the law 
of South Carolina for the temporary relief of a decedent's family, and 
there is no personal property, or not sufficient to meet the requirements, 
i t  may be, that such laws would be given effect upon the principle of 
comity, as in the distribution among those entitled under such laws, but 
this would always be in subordination to the demand of our own resi- 
dent creditors, if not of all creditors. 

To the pursuit of the property thus wrongfully converted, no legal 
impediment is interposed, inasmuch as the plaintiff was no party to it, 
and no administration had been then taken out to entitle him to make 
resistance to the allowance. The principle is too well settled to need a 
sustaining reference, that none but parties and privies are bound by any 
judicial action. The section referred to, entitled the representative, or 
any creditor, legatee, or distributee, to intervene and resist the finding 
of the commissioners, which though ex pwte, would otherwise determine 
the amount of the allowance, and justify its recognition and payment, 
but this cannot extend to a claim unfounded 2% toto, and wholly without 
warrant in law. If the petition represented the case truly, the proceed- 
ing would show its nullity upon its face, and if suppressed, and the 
facts necessary to give validity to the demand not inquired into, the 
same result must follow when they are now developed. Can the adminis- 
trator be charged as with a dewasta/vitc?-and this when the appeal must 
be taken "within ten days from the assignment," and no appointment 
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was made until three months thereafter? This section has reference to 
a proceeding instituted by a resident widow, who is entitled u n d w  our 
Za,ws, who, on application to "a justice of the peace of the township in 
which the  deceased resided, or some adjoining township," under- 
takes to act, and has the necessary jurisdiction to act in the case. (116) 
Here, there is not only a nowresiderz;t having no right to allow- 
ance, but a total want of jurisdiction, as much so as if exercised in a 
distant county, where no notice can be implied of an action for which 
the law gives no warrant. 

Nor is there any force in the suggestion of a trust in respect to part 
of the allowance, and if there was, we do not see how i t  can protect the 
defendant from the wrongful conversion. But the allowance, when 
proper, is personal, the a m u r ~ t  due her being estimated by the numbers 
that constitute her family of limited age, but it is nevertheless her own 
property, and to be used at her pleasure. So if the widow dies before the 
allotment is made, her right ceases, and neither her administrator nor 
her children succeed to 3. C o s  v. Browm. 5 Ired,.. 194: KimbaW v. 
Domimg, ibid., 418. Nor if she die after allotment add before confirma: 
tion, does the right survive. D u n n  ex p l a ~ t q  63 N. C., 137. 

There is error, and there must be an inquiry of damages, unless the 
parties consent to the valuation of the commissioners, in which event 
final judgment will be entered upon the findings. Otherwise such inquiry 
must be made, and to this end let this be certified. 

Error. Reversed. 

Cited: Burrgwyn v. Hall, 108 N. C., 497; Jomes u. L a p & ,  144 4. C., 
603, 612. 

J. W. WADSWORTH v. W. S. STEWART. 

1. Where a statute giving a right of action contains a proviso, the plaintiff 
need not negative it, but if the case falls within the prodeo the defendant 

- must set it up in the answer. 
2. So, in an action for failing to keep a sufficient bridge over a canal cut 

across a public road, brought under section 2036 of The Code, the plainw 
need not allege that the road was laid off before the mill was erected, in 
order to negative the proviso in that statute. 

(R.  R. 00. v. Robe8m, 5 Ired., 391; Gomna~n u. BeZhnug, 82 N. C., 496; MuZ- 
hoZZW u. Br-gg, 2 Hawks, 349; cited and approved.) 
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(117) THIS was a civil action, tried on complaint and demurrer, 
before Grav~es, J., at August Term, 1886, of MECI~LENBURQ SU- 

perior Court. 
The plaintiff alleged, in substance, that there was, and had been for 

fifty years or more, a public highway, used and worked as such by the 
county authoritiw of Mecklenburg County, between the city of Char- 
lotte and Razzel's Ferry, on the Catawba River, leading to the town of 
Lincolnton. 

That on 17 July, 1885, and for many years prior to that day, the 
defendant, and those under whom he claims, were the owners in fee of a 
tract of land in Mecklenburg County, on both sides of said public road, 
and lying on both sides of a creek, known as Asbury's Creek, where the 
said public road crosses the same. 

That on said stream and land, a few hundred feet north of said public 
road, there was and had been for many years, a grist-mill, owned by the 
defendant and those under whom he claimed, and there was a dam just 
above said mill on said land, to provide water to run the mill. 

That there was and had been for many years, a saw-mill about fifty 
yards south of the'said public road, and a canal or race had been cut by 
the defendant or those under whom he claimed, of the depth of six or 
eight feet and about ten feet wide, across said public road, on the land 
of the defendant, for the purpose of carrying the water to the saw-mill, 
and there was a wooden bridge over the canal or race, over which the 

public passed on said highway. 
(118) That the defendant, about fifteen or twenty years prior to 

17 July, 1885, removed the grist-mill from the north side of the 
road to the south side thereof, at or near the place where the saw-mill . 
had formerly stood, and used the canal or race to convey water to the 
mill, and it had been so used and operated by the defendant for fifteen 
or twenty years. 

That it was the duty of said defendant, as the owner of said land 
and water-mill, in accordance with the provisions of section 2036 of The 
Code, to erect, construct, and maintain, such necessary and lawful 
bridges over said canal on said highway, for the use of the public, so 
long as the same might be needed by reason of the continuance of 
the mill. 

That defendant, in disregard of said duty and obligation, failed and 
neglected to erect such a lawful and necessary bridge across the canal as 
was required by the statute, but so constructed the bridge, that it was not 
of the necessary width for vehicles to pass over, it being only about ten 
feet wide, and was wholly without railing or other protection at the 
sides thereof to prevent passengem or vehicles with horses from falling 
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into said canal, and by reason of the narrowness of said bridge, and the 
want of railing thereto, the same was highly dangerous to persons and 
animals crossing it. 

That in consequence of the failure of the defendant to perform the 
duties and obligations resting upon him as aforesaid, and his failure to 
construct and maintain such a lawful and necessary bridge over said 
canal on the public highway, and to provide proper railing or protection 
at  the sides thereof as hereinbefore alleged, the plaintiff's servant, while 
lawfully traveling on said highway, with a carriage and four horses of 
plaintiff, in the night time, on 17 July, 1885, without fault on the part 
of said servant in passing over said bridge, had the two lead horses of 
plaintiff precipitated into the canal, one of them drowned and 
the other so fatally injured that i t  died shortly thereafter; the (119) 
harness cut to pieces in the attempt to rescue said horses, and 
suffered other injuries to the damage of plaintiff five hundred dollars. 

There was a second cause of action, charging the defendant with 
failure and neglect to keep the bridge in good repair for many months . prior to 17 July, 1885, and with failure to erect railings or other pro- 
tection to prevent horses and vehicles from falling into the canal, and in 
not removing from the bridge objects calculated to frighten horses in 
passing over the same ; and also with having failed to make the bridge .of 
sufficient width, by reason whereof it became dangerous to the public, 
and in consequence of which the damage herein before stated was sus- 
tained, etc. 

The defendant demurred to both causes of action, the ground of de- 
murrer to each being the same, to wit: 

"1. That said alleged cause of action does not state facts sufficient to 
constitute a cause of action, in that the complaint does not state that the 
mill set forth in the complaint was erected, or the canal or race was cut, 
before the laying off of the public highway therein specified. 

"2. Or that said road was not laid off by the request of the owner of 
the mill of this defendant or any other previous owner thereof." 

His Honor gave judgment overruling the demurrer, and allowing the 
defendant to answer. 

From this judgment the defendant appealed. 

Johm Dwe~eux,  Jr., fop &intiff. 
W .  H. Bailey arnd Heriot Qta,rk:son fitad a brief fo r  defendant. 

DAVIS, J., after stating the facts: The section of The Code (2036) 
under which this action is brought, is as follows: 

"It shall be the duty of every owner of a water-mill which is 
situated on any public road, and also of every person who, for the (120) 
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purpose of draining his lands, or for any other purpose, shall con- 
struct any ditch, drain or canal across a public road, respectively, to 
keep at his own expense in good and sufficient repair, all bridges that 
are or may be erected or attached to his mill-dam, immediately over 
which a public road may run; and also to erect and keep in repair all 
necessary bridges over such ditch, drain or canal on the highway, so 
long as they may be needed by reason of the continuance of said mill or 
mill-dam, ditch, drain or canal: fiovded, that nothing herain shall be 
c m t m e d  to extend t o  any m12l which was eerected before the laying of 
swh road, unltm the road wlas lidj o f  by ths request of the owner of the 
mill." . . . 

The demurrer is based upon the ground that the complaint fails to 
allege that the mill set forth therein was erected, or that the canal or 
race was cut, before the laying off of the road, or if before, that the road 
was laid off by the request of the owner'of the mill, and. admitting all 
the other facts to be true, as stated in the complaint, the plaintiff is not 
entitled to recover. because of this failure. 

I t  clearly appears from the allegations in the complaint, if true, that 
the highway existed before the canal or race was cut, for it alleges that 
the canal or race "was cut across said public road." 

But i t  is insisted that the povuyiso in the statute must be set out in the 
complaint and negatived before a prima facie case can be made out 
against the defendant. I n  the case of R. R. v. Robeson, 5 Ired., 391, 
relied on by the defendant, it is said that "a PYPOW&O is properly the 
statement of something extrinsic of the subject-matter of the contract, 
which shall go in discharge of the contract, and, if it is a covenant, by 
way of defeasance. . . . A proviso need not be stated in the declara- 
tion, for this, says Mr. Chitty, ought to come from the other side." I n  

the same case, Judge Nosh, quoting the opinion of Ashurst, 
(121) Justice, in a case cited, says, in speaking of a prowiso: "This, 

therefore, being a circumstance, the omission of which was to 
defeat the plaintiff's right of action, once vested, whether called by the 
name of a pm&o, by way of defeasance, or a condition subsequent, it 
must in its nature be a matter of defense, and ought to be shown by the 
defendants"; and G o m n  v. Belhmy, 82 N. C., 496, is to the same 
effect. The duty of the defendant in regard to the bridge is clearly 
stated, and the breach is clearly stated. The complaint complies fully 
with the requisites of The Code, sec. 233. I f  the mill was erected before 
the laying off of the road, and the road was not laid off by the request 
of the owner, the defendant may avail himself of the benefits of the 
prowho by answer, and this will raise an issue of fact, to be submitted to 
the jury, and passed upon by them. I t  is a matter of defense, which, 
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under the old practice, i t  was not necessary to set out i n  the declaration, 
and which now need not be set out i n  the complaint. MulhoZla,d v. 
Brownrigg, 2 Hawks, 349. 

There is  no error. Let this be certified. 
N o  error. Affirmed. . 

Cited:  Corn v. W,a& 132 N. C., 734. 

I JOS. THAMES ET AL. v. HENRY JONES ET AL. 

1 Action to Recoder hd-Demurrer-P(;c.vGes-Terz(;c.nnts in Common. 

1. Where the complaint in an action against several defendants to recover 
land, described the ZWUA in qzco as several tracts adjoining each other and 
situated in the counties of Cumberland and Bladen, of which the defend- 
ants are in possession and wrongfully withhold from the plaintiffs; It 
was held, that under this allegation, the Superior Court of Cumberland 
had jurisdiction. 

2. Where the parties in interest are very numerous, and i t  is impracticable 
to bring them all before the court, one or more may sue or defend for the 
benefit of all, but how far those not actually before the court may be 
affected by the judgment, is left open. 

3. One tenant in common may sue without joining his cotenants for the 
recovery of the possession of the common property. 

4. A statement in a complaint of redundant matter, or of evidential facts, is 
no ground for demurrer. 

5. So, where in an action to recover land, the plaintiff sets out his claim of 
title, the allegations in this respect cannot render the complaint demurra- 
ble on the ground that i t  joins several distinct causes of action. 

6. Where in an action to recover several tracts of land, in the separate pos- 
session of several defendants, the complaint does not allege of which 
tract each defendant is in possession; It was hem, that i t  constituted no 
ground for demurrer. 

(Brmson v. Insurance Go., 85 N .  C., 414; Ymmg v. W e n t e e ,  90 N. C., 319; 
Best v. GZyder, 86 N. C., 4 ;  cited and approved.) 

THIS was an  action to recover land, brought by Joseph Thames (122) 
and twenty others against Henry Jones and eighteen others, tried, 
on demurrer, before Avary, J., a t  Spring Term, 1885, of CUMBERLAND 
Superior Court. 

The complaint alleges that the plaintiffs are owners i n  fee simple and 
entitled to  the  pessession of certain tracts of land, described i n  the first 
allegation of the complaint as adjoining each other, and situated on the 
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east side of the northwest branch of the Cape Fear River, and in the 
* counties of Bladen and Cumberland. 

The boundaries of the several tracts, sixteen in number, are separately 
set out at length. The first, known as the Daniel Bean tract, containing 
400 acres; second, the John Bean tract, containing 250 acres; third, part 
of the Smith tract, containing 240 acres; fourth, the tract patented by 
Joseph Thames, 14 November, 1809, containing 41 acres; fifth, four 
tracts containing in the aggregate 291 acres; sixth, one tract of 50 acres, 

and also one of 170 acres; seventh, a tract of 154 acres; eighth, a 
(123) tract of 181 acres; ninth, a tract of 29 acres; tenth, a tract of 

100 acres; eleventh, onshalf of a tract of 262 acres; twelfth, a 
tract of 200 acres; thirteenth, a tract of 300 acres; fourteenth, one-half 
of a tract of 640 acres; fifteenth, onehalf of a tract of 300 acres; six- 
teenth, one-half of a tract of 250 acres. 

That the defendants claim title to said lands either directly or by 
m s n s  conveyances from John T. Gilmore, who conveyed said lands to 
Stephen Hdlingswmth, by deed dated 5 November, 1836, duly recorded 
in the register's office of Cumberland County, on 27 January, 1848, in 
Book W, NO. 2, page 245. 

That said John T. Gilmore, by the last will and testament of Joseph 
Thames (under whom said Gilmore claimed and held the lands), only 
had a life estate in said lands. 

That said John T. Gilmore died before the commencement 04 this 
action, viz., about the year 1863 or 1864, and thereupon his estate and 
that of those claiming under him expired. 

That the plaintiffs and those under whom they claim, are entitled, 
under the will of said Joseph Thames, to the estate in remainder in all 
of the aforesaid lands, after the expiration of the aforesaid life estate 
of the said John T. Gilmore. 

That the said John T. Gilmore died after he had arrived at the age of 
twenty-one years without children begotten in wedlock. 

That the defendants are unlawfully in the possession of the aforesaid 
lands, and wrongfully withhold the possessio& thereof from the plain- 
tiff s. 

The plaintiffs demand judgment: 
I. That under the will of said Joseph Thames, they are entitled to an 

estate in fee simple in all of the aforesaid lands, in remainder, after the 
death of John T. Gilmore, the life tenant. 

11. For the possession of said lands. 
(124) 111. For the rents and profits of said lands for the three years 

next immediately preceding the commencement of this action. 
IT. For five thousand dollars damages for the withholding of the 

possession thereof. 
ii2 
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The defendants' demurrer to the complaint is on the following 
grounds : 

I. That, as appears by the complaint, the court had no jurisdiction of 
the subject of action, because a part of the lands described in the com- 
plaint is said to be in the county of Bladen, and it is not stated in said 
complaint which tracts of said land lie in the county of Bladen, and 
which in the county of Cumberland. 

11. That, as appears by the complaint, there is a defect of par tie.^ 
plaintiff, the plaintiffs named in said complaint suing in behalf of all 
other heirs of David Thames, and others, without giving any reasons 
why the said heirs should not be named in the complaint. 

111. That it appears by the complaint, that several causes of action 
have been united against these defendants. 

IT. The complaint does not state facti sufficient to constitute a cause 
of action, in this, that it does not state which tracts are in possession of 
each defendant. 

At the May Term, 1884, the following order was made by Philips, 
Judge, to which the defendants excepted : 

"This cause coming on to be considered at this term, and it appearing 
to the satisfaction of the court, upon statements of counsel and inspection 
of the record in this action : 

I. That this action involves questions of a common or general interest 
of many persons. 

11. That the parties, both plaintiff and defendant, who have an 
interest in this action, are very numerous; that some of them have died 
since the commencement of this action; that this action has been pend- 
ing in this Court since 30 December, 1876, and that it is impracticable to 
bring all the parties, either plaintiff or defendant, before the court: 

To the end, therefore, that there may be a more speedy de- 
termination of this cause on its merits, it is now ordered by the (125) 
court that those persons named as the plaintiffs in the summons 
and complaint who are still living, or the last survivors of them be, and 
they are hereby permitted by the court, to prosecute this action to a 
final determination for and in behalf of themselves and all other persons 
interested herein as plaintiffs. And it is further ordered by the court, 
that those named in the summons and complaint, who are parties de- 
fendant to this action, and who have been brought into court as parties . 
defendant by service of process heretobore, who are still living, or the 
last survivors of them, be, and they are hereby permitted, to def~nd this 
action for the benefit of themselves and a 1  other persons having or 
claiming to have "an interest in the controversy involved in this action 
adverse to the plaintiff ." 
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At the Spring Term, 1885, Awery, J., gave judgment sustaining the 
demurrer, and from this judgment the plaintiffs appealed. 

J o h n  W.  Himdale folr plakt i fs .  
E. R. Stamps for defdamts. 

DAVIS, J., after stating the facts: The demurrer cannot be sustained 
upon any one of the grounds stated. Actions for the recovery of real 
property must be brought in the county in which the subject of the 
action, or some part thereof, is situated. I t  may be, that some of the 
tracts are wholly in the county of Bladen, and are in the separate posses- 
sion of some of the defendants, but the complaint alleges broadly, that 
the defendants are in possession and wrongfully withhold the said land, 
and i t  is sufficient to give jurisdiction to the Superior Court of Cumber- 
land County, and this disposes of the first alleged ground of demurrer. 

Where the parties, as manifestly appears in this case, "may 
(126) be very numerous, and i t  may be impracticable to bring them 

all before the court, one or more may sue or defend for the benefit 
of the whole." The Code. see. 185: B'ron#om b. I w m n c e  Ca., 85 N. C., 
414. I t  was clearly within the phwex of the court to make the order 
permitting the persons named as plaintiffs to sue for all, and the persons 
named as defendants, to defend for all. As to how far the judgment 
may affect persons made parties under this order, we express no opinion. 
But independent of this, any one or more of several tenants in common 
may sue for the recovery of the posswsion of land wrongfully withheld. 
Youn:g. v. Crer&le@, 90 N .  C., 319, and the cases there cited. This dis- 
poses f the second ground of demurrer. 

Upon an examination of the complaint, we am unable to discover the 
misjoinder of several causes of action, made the third ground of de- 
murrer. I t  is true, that the plaintiffs allege title under the will of 
Joseph Thames, and that the defendants claim under conveyance from 
John T. Gilmore, but these are unnecessary statements of the chain of 
title relied on by the plaintiffs and defendants respectively, and are not 
alleged as causes of action. They are unnecessary, and might well have 
been omitted or stricken out, but they furnish no ground for demurrer. 
Best v. @qi!e, 86 N. C., 4. And this disposw of the third ground of 
demurrer. 

The fourth ground of demurrer cannot be sustained. The complaint 
does state ground sufficient to constitute a cause of action, and the ob- 
jection,that the complaint does not state which tracts are in possession 
of each defendant, cannot be taken by demurrer. The complaint alleges 
broadly, "that the defendants are unlawfully in the possession of the 
aforesaid lands, and wrongfully withhold the possession thereof from 
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the plaintiffs,'' and if any of the defendants are not in  pos- (127) 
session of all, they can disclaim as to the part not claimed. 

There was error. Let this be certified, and the case remanded, to be 
proceeded with according to law. 

Error. 

Cited: Allem v! Salllinger, 105 N. C., 342; Bryw v. Spivey, 106 N. C., 
99; McGill w. Buie; ibid., 246; Comley v. R. R., 109 N. C., 696; Foster 
v. Hadmtt, 112 N. C., 554; Whboume v. L u d e ~  Co., 130 N.  C., 33; 
AWred v. Smith, 135 N. C., 450; Jomes v. Comrs., 143 N. C., 65; 
Coopwage Go. v. Lumber Co., 151 N. C., 456; Hardwood Co: v. Waldo, 
161 N. C., 198; h e  v. T h m t o n ,  171 N. C., 211; Clark 0. Homes, 189 
N. C., 709. 

J. P. ARRINGTON ET AL., EXECUTORS, V. A. W. ROWLAND, EXJWUTOR. 

1. Where a surety pays money for the principal debtor, in the absence of a 
covenant to repay, it is a debt due by simple contract, and is barred in 
three years. 

2. Although a debt secured by a deed of trust or a mortgage may be barred, 
yet if the deed of trust or mortgage is not barred, a Court of Equity will 
enforce it, without regard to the fact that the debt is barred. 

3. Where a principal debtor executes a mortgage to his surety to save him 
harmless for any loss he may sustain by reason of his suretyship, although 
the amount is unascertained at  the time the mortgage is given, it becomes 
a debt due by covenant, and is not barred by the lapse of three years 
from the time the surety pays the money. 

(Capehart v. Dattriolc, 91 N. C., 344; cited and approved.) 
I 

CIVIL ACTION, tried before Shephed, J., a t  Fall  Term, 1886, of NASH 
S u ~ e r i o r  Court. 

The plaintiffs are the executore of the will of A. H. Arrington, who 
died i n  1872, and to whom and for whose benefit the deed below set forth 
was executed. 

The defendant is the executor of the will of W. H. Rowland, who died 
i n  January, 1886, and who was the maker of the deed referred to above. 

The plaintiffs bring this action to recover $4,642.92, with interest 
thereon (less $130 paid 18 February, 1877), from 1 November, 1878, 
which they were compelled to pay as executors of their testator 
on account of the suretyship of their testator mentioned and pro- (128) 
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vided for in the same deed below set forth, and they allege that 
the money so paid by them is embraced by and constitutes part of the 
indebtedness provided for and secured by the same. 

The defendant in his answer pleads that the alleged cause of action 
did not accrue within three years next before the bringing of this action, 
and the same is therefore barred by the statute of limitation. 

The following is a copy of the deed above referred to, alleged in the 
complaint and relied upon by the plaintiffs : 

"This indenture. made this 25 June. 1872. between W. H. Rowland 
of the one part, and A. H. ~ r r i n ~ t o d  of tl;e other part, both of the 
county of Nash and State of North Carolina, witnesseth, that, whereas, 
the said W. H. Rowland, with Willis F. ~ i w l a n d ,  didPqualify as ad- 
ministrators on the estate of Elijah B. Hilliard, at August Term d 
Nash County Court, in the year 1862, and entered into bond as adminis- 
trators aforesaid, in the sum of one hundred and fifty thousand dollars, 
or some other large amount, with said A. H. Arrington, H. G. Williams 
and L. M. Conyers as sureties on said bond; and whereas, there is a suit 
pending in the Supreme Court of North Carolina, between the heirs of 
the said E. B. Hilliard, deceased, as plaintiffs, and said W. H. Rowland 
and Willis F. Rowland as administrators aforesaid, defendants, the final 
decision of which suit is involved in uncertainty; and whereas, the result 
of said suit may involve the said A. H. Arrington and other said sure- 
ties, and cause them to be liable to pay and sustain loss on account of 
said suretyship; and whereas, the said W. H. Rowland is anxiously and 
honestly desirous to hold the said A. H. Arrington and other said sure- 
ties harmless on account of any loss from said suretyship, he, the said 
W. H. Rowland, agrees to advance and pay over all the funds and assets 

of every kind belonging to said estate that may be on hand, to 
(129) meet any amount the court may decide is due the said estate, and 

the said W. H. Rowland agrees to pay all the funds he may have 
of his own, to meet said decision or judgment of the court, if necessary 
to pay the amount, and after tbe said W. H. Rowland shall have paid 
over to the said estate all the available assets belonging to said estate, 
and all the money he may have of hie own, then, if there shall still 
be a balance due the estate, the said A. H. Arrington agrees to advance 
for the said W. H. Rowland, the said balance, on the following terms, 
and for the purpose of securing the said A. H. Arrington for any 
amount he may advance as above, on account of said securityship and 
for the said W. H. Rowland, with interest, and to hold him, the said 
A. H. Arrington, and the other said securities harmless, as said W. H. 
Rowland is honestly desirous of doing, the said W. H. Rowland, for and 
in consideration of one dollar, to him in hand paid, has this day bar- 
gained, sold and delivered unto the said A. H. Arrington, his heirs and 
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assigns, a certain tract or parcel of land in said county of Nash and 
State of North Carolina, being the land upon which said W. H. Rowland 
now lives, adjoining the lands of James Tucker, Dr. R. H. Marriott, 
Rhoda Archibald and Crawford Ricks, and on the north bounded by 
Beaver Dam Swamp, containing five hundred and seventy-one acres; to 
have and to hold the same with all the privileges and appurtenances 
thereunto belonging unto him, the said A. H. Ar~ington, his heirs and 
assigns forever. 

"In trust, nevertheless, and upon the following condition, that the 
said W. H. Rowland is to remain on the premises and in possession of 
said land, and to manage and carry on the farming operations according 
to his own judgment, and whatever amount the said W. H. Rowland 
can spare after paying expenses of the farm and improvements on the 
same, he, the said W. H. Rowland, agrees to pay over to the said A. H. 
Arrington, or his representative, until the amount and interest 
the said A. H. Arrington may advance for the said W. H. Row- (130) 
land shall be paid. 

"And if the amount and interest that the said Arrington may have to 
advance for said W. H. Rowland, on account of said suretyship, shall not 
be paid to said Arrington or his representative, before the death of said 
W. H. Rowland, the said A. H. Arrington, his executors and adminis- 
trators, shall sell the said land, after giving due public notice, to the 
highest bidder on a credit of twelve months, retaining title until pur- 
chase money is paid, and the proceeds of said sale shall be applied to 
the payment of whatever amount may be due the said A. H. Arrington, 
and if there should be any surplus, the same shall belong to the estate 
of the said W. H. Rowland. Whenever the said W. H. Rowland shall 
pay off and satisfy any advances by, or loss to, the said A. H. Arrington, 
or other said securities, this deed and conveyance shall be null and void; 
otherwise to remain in full force and effect as above written." 

The court ruled that the action was barred, and the plaintiffs ap- 
pealed. 

G. M. Busbee (Benj. B'urnfi a8nd Jamb Battls also filed a brief) fo.r 
plain,tifs. 

No cowwel fop defendants. 

MERRIMON, J., after stating the facts: The very purpose of the deed 
of trust was to recognize and secure an anticipated indebtedness of the 
testator of the defendants to the testator of the plaintiffs, and others, his 
cosureties of the testator of the defendant, that'might arise out of the 
suretyship distinctly mentioned and described. 
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~ The defendants' testator covenanted, certainly in effect, and stipu- 
lated in the deed, to pay the testator of the plaintiffs the sum of money, 
whatever it might turn out to be, he might have to pay or advance for 

him, as contemplated by the deed, and this as certainly and 
(131) effectually as if the same had been ascertained and set forth in the 

deed itself. I t  was further mutually covenanted between the 
parties, that the testator of the defendants should have the right to culti- 
vate the land embraced by the deed, if need be, during his lifetime, pay- 
ing off the anticipated indebtedness, so much as he could, after paying 
the expenses of cultivation, out of the prooeeds of the crops to be pro- 
duced from year to year; and if the indebtedness should not be wholly 

I discharged thus by him, then, after his death, the land should be sold ~ to pay the balance then remaining unpaid. 
The covenant to pay the indebtedness provided for, was a continuing 

one, and the right of the testator of the plaintiffs, or of his executors, to 
sue, did not accrue until the death of the testator of the defendants. 
Until then, the plaintiffs could not execute the power of sale contained 
in the deed, nor could they we  for and recover the money to come due. 

I n  the absence of the deed or other like provision, the money paid by 
the plaintiffs on account of'the suretyship mentioned, would have been 
a debt due by simple contract, and therefore barred by the statute of 
limitation; but by the express agreement of the parties to the deed, it 
becomw a debt due by covenant, due and actionable only at the death of 
the testator of the defendants. 

I f  the debt secured by the deed of trust had been independent of, and 
apart from the deed, as contended by the defendants, the plaintiffs 
could have the right to have the trust executed. The court would 
not in that case deny the plaintiffs this remedy, simply on the ground 
that the debt intended to be secured is barred by the statute of limita- 
tion. Caplohart v. Dertm'ck, 91 N. C., 344. 

We therefore are of opinion, that there is error, and that the plaintiffs 
are entitled to a new trial, and so adjudge. To that end, let this opinion 
be certified to the Superior Court according to law. I t  is so ordered. 

Error, Reversed. 

Citeid: Taylor o. Hund, 118 N. C., 172; Hedrick u. Byerly, 119 N. C., 
422; Mewel v. Hinkovt> 132 N. C., 663. 
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JANE E. YOUNG v. JAMES R. YOUNG ET AL. 

Cmtinganf Rekders-Pmers-JudiciaaZ Sale. 

1. Where a contingent remainder is created, the tenant in possession and 
those in remainder 4% @me, cannot have a decree for a sale of the land, 
unless some one of each class of contingent remaindermen are b ease and 
before the court. 

2. Where a power is to be exercised entirely at the discretion of the donee of 
the power, Courts of Equity have no jurisdiction to force him to act, and 
if he has died without exercising the power, they cannot confer it upon a 
trustee appointed by the court. 

3. So, where land was settled on a trustee, in trust for A. for life, remainder 
in trust for her children then living and the issue of such children as may 
have died leaving issue, with a power in the trustee to sell the land 
whenever in his opinion best for the interest of the cestuis que tmst,  with 
directions to reinvest the proceeds as he thought best; I t  was held, that 
a Court of Equity could not decree a sale at the instance of the life 
tenant and her children, and the trustee having died without executing 
the power of sale, a trustee appointed by the court could not execute it. 

(WilZkwrw v. HaaeHI, 73 N. C,, 174; En parte MiZZer, 90 N.  C., 629; cited and 
approved.) 

CIVIL ACTION, tried before Clark, J., at June Term, 1886, of CRAN- 
VILLE Superior Court. 

The plaintiff appealed. 
The facts appear in the opinion. 

Jos. B. Batchelw a d  John Dewtwe'ux, Jr., f o r  plaintif. 
No counsal for  defemhts.  

SMITH, C. J. When this cause was before us at October Term, 1884, 
we declined to take jurisdiction and inquire into the merits of the sub- 
ject-matter presented in the complaint, because of irregularities in the 
action of the Superior Court, and an order remanding it was 
made. These difficulties are now removed, and the appeal is from (133) 
a ruling, followed by a final judgment embodying it, in these 
words : 

"The cause coming on to be heard on complaint and answer, the court 
declared that a sale of the real estate described in the complaint, and a 
reinvestment of the proceeds, would be to the advantage of the plaintiff, 
and all other perBons who are, or may become entitled to an interest 
therein under the said deed of trust. But the court is of the opinion, 
that the power of sale conferred by said deed upon the late trustee, Peter 
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W. Young, was personal to and discretionary with the said Peter W. 
Young, and the power not having been executed by him in his lifetime, 
no other person succeeding him as trustee of said estate can execute said 
power, and therefore, and for asmuch as it cannot be known until the 
death of the plaintiff who will be entitled to or interested in the estate 
after her death under the limitations in said deed, this court has no 
power or jurisdiction to order a sale of said real estate by way of execut- 
ing the said power of sale, or otherwise, and cannot confer upon any 
new trustee the court may appoint, by any conveyance it might direct to 
be made to him of the legal title of said estate, any power or discretion to 
sell the same, or any part therelof, and reinvest the proceeds of such sale, 
and for the reaeon aforesaid, an order of sale of said estate as prayed for 
in the complaint, is refused. The court is further of opinion that a new 
trustee ought to be appointed in place of Peter W. Young, deceased, and 
a proper conveyance made $0 such new trustee, and it is referred to the 
clerk, to inquire and report to the court the most suitable person to be 
appointed such trustee, who is willing to accept said appointment." 

The deed made on 30 October, 1866, conveys for the consideration of 
$2,500, a lot and house in fee to Peter W. Young, and attaches to the 

estate the following declarations of trust : 
(134) "But nevertheleas, upon special trust and confidence, to, for and 

upon the uses and trusts following, and no other, that is to say, 
for the sole, separate and exclusive use and benefit of Jane Eliza Young, 
wife of the said Peter W. Young, for and during the term of her life, 
and at her death, for the use of her children then living, and the then 
living iswe of such of her children as shall have died leaving issue, as 
sharers in fee simple per sihyw; and i t  is further agreed between the 
said Russell H. Kingsbury, trustee, etc., and the said P. W. Young, that 
at any time that i t  may seem to him to be to the interest of the said 
cestuis qua trust, he may sell the said land and premises absolutely, pro- 
vided that without delay he shall reinvest the proceeds of such sale in 
real or personal estate, at his discretion, or otherwise manage, apply or 
dispose of the said proceeds for the benefit of the said cestuis que trust, 
for the sole and separate banefit of the said Jane Eliza Young and her 
children, in the same manner as the lands and premises in this deed and 
conveyance are settled." 

The contingent remainders, limited on the termination of the life 
estate, are to such of her children as are them Gvkg ,  almd t o  tha then 
2iviiag ksue of such as hawlo died Zeuvirzg kme, so that it is impossible to 
tell who will be entitled when the life tenant dies. Those who would 
now succeed upon the happening of that event, may none of them be 
then living, and consequently there is no one of either class before the 
court to respresent the others. We are unable to distinguish between the 
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present case and the cases of Wil&am v. HccssalZ, 73 N. C., 174, and 
MiWsr, ex pun$@, 90 N. C., 629, mcept that the latter were suits for par- 
tition, and the estates were created by will. But the principle involved 
is the same, and each involves the exercise of like jurisdictional power, in 
transmitting title by a decree or order of sale. The defect of power is 
not dependent upon the instrument by which the limitations are created, 
but is inherent in the estates formed, and because being unascer- 
tainable, those who may succeed to the estates are not bound by (135) 
the judgment or decree. 

I t  is suggested in argument, that the contingent remainders being 
equitable estates, the trustee represents them, and may act so as to bind 
them. At law this might be so, because legal titles are there only known. 
But this case is equitable, cognizable under former distinctions only in 
a Court of Equity, and in thie Court such estates are recognized and 
treated as essential. 

The only remaining objection to the rulings which seems to be com- 
plained of (for no specific errors are pointed out in the record), is to 
that which declares that the power of sale and reinvestment conferred 
upon Peter W. Young, and not exercised in his lifetime, was p~~so.rza,l to, 
amd d&cr&onary with him, and is not transferable to the substituted 
trustee; in other words, became extinct at his death, and could not be 
judicially prolonged and vested in his successor. 

This ruling is, in our opinion, not open to objection. The personal 
character of the power conferred to change the investment, is disclosed 
upon the face of the deed. I t  is to be exercised "when at any time it  
may seem to him (the trustee) to be to the interest of the said cestuis 
que tmt,"  to sell and to reinvest. 

I t  is committed to the judgment and discretion of the husband of the 
life tenant, and the father or ancestor of those who are to have the 
remainder, as the case may be, and he may well be eupposed to have their 
interwts in view in any disposition that may be made, and possessing the 
confidence of the grantor that the conferred power will be prudently and 
discreetly used, if used at all. 

"In the case of mere powers, that is, powers of which the exercise is 
arbitrary and discretionary, the court has no jurisdiction to interfere." 
Lewin on Trusts, 435. 

"An express discretionary power," remarks another author, "may 
either apply to the doing or abstaining from doing a contemplated act; 
as where the trustees are empowered to do the act; or i t  is di- 
rected to be done, if the tmcstees 'should think fit,' or 'proper;" or (136) 
'at their discretion.' " Hill on Trustees, 485. 

"In some of the earlier cases," continues the author, "where trustees 
neglected or refused to exercise the discretionary powers vested in them, 
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the court itself assumed that discretion, and exercised the power in  the 
I manner which i t  conceived to be most beneficial for the c~tluis que 

trust." 
"However," he adds, "this jurisdiction has been long since exploded, 

and i t  is settled, that the court will never exercise a mere discretionary 
power, either in  the lifetime of the trustee, or upon his death or refusal 
to act." Iba., 48 and 211. 

It is manifest, then, as long as Peter W. Young did not deem it best 
for those interested to dispose of the property in his lifetime, the power 
becomes extinct, and does not pass to the new appointee. 

There is no error, and the judgment must be affirmed. 
N o  error. Affirmed. 

Cited: Ovemznr,n a. S i m ,  96 N. C., 455; Irwin t~. Clark, 98 N. C., 445; 
Brmch' v. G.l.i:fin, 99 N. C., 183; Cre'ech v. Granger, 106 N. C., 219; 
Whititede's v. Cooper, 115 N. C., 575; Smith v. Smith, 118 N. C., 736; 
Bakevr v. McAdm, ibid., 743; 8illi8mafi v. Whitake~, 118 N.  C., 94; 
Clark 9. Paobles, 120 N. C., 34; Hodges d. Gpco~mb, 128 N. C., 63; 
Springs d. Scott, 132 N. C., 553; Bowm v. Hackmy, 136 N. C., 192; 
McAfee v. Green, 143 N. C., 417; Hayden v. Hqdefi, 178 N. C., 263; 
Thomplson v. Humphrey, 179 N. C., 52. 

MARION BROOKS v. THOS. A. BROOKS, EXECUTOR, ET AL. 

I Julr&&ctiolu-Creditovr's Bill. 

1. Where the court has jurisdiction of the person and subject-matter, its judg- 
ment will not be void, although there were grave irregularities which 

I would have been fatal to the action if presented by the defendants in apt 
time. 

2. So, where a proceeding in the nature of 3 creditor's bill was brought under 
I 

I section 1448 of The Code, to have a settlement of a decedent's estate and 
to have the land sold for assets, but the summons was not made return- 

I 
able as prescribed by that section, and the plaintiff did not purport to sue 
on behalf of all the creditors, nor was there any advertisement for credi- 
tors as provided by the statute, nor were the statutory requirements at  all 

1 complied with ; I t  was held, that the proceeding was not void, no objection 
having been made by the defendants to these irregularities. 

3. While a judgment may be irregular or erroneous, yet if no objection is 
I made to it on that particular ground, it will not be reversed. 
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CIVIL ACTION, heard upon appeal from the clerk of the Su- (137) 
perior Court of CHATHAM County, by Gilmer, J., at Chambers, 
on 1 July, 1886. 

The defendant, Thomas A. Brooks, is the sole surviving executor of 
the will of Aaron D. Headen, who died in the year 1859, and his co- 
defendants, except the husband of the ferna defendant, are the legatees 
and devisees of the will mentioned. 

The plaintiff obtained judgment against the defendant executor, in 
the Superior Court of the county of Chatham, at Spring Term, 1881, 
thereof, for $399.31, with interest thereon from 20 March, 1876, and 
for $128.25 costs. He began this slpacia,l proceeding in the Superior 
Court of the county named, by summons issued 3 March, 1884, made 
returnable before the clerk "within twenty days. after the service of" the 
same, exclusive of the day of service, and i t  was served upon ,all the 
defendants, except Samuel Headen, on 1 May, 1884. Five of the de- 
fendants were infants, and their mother was appointed their guardian 
ad Iitm, and filed answer in their behalf as stated below. 

The following is a copy of the case settled upon appeal by the court: 
"This proceeding was begun on 3 March, 1884, and the plaintiff com- 

plains and alleges: 
1. That Aaron D. Headen died in 1859, leaving a will which (138) 

was admitted to probate, and that Thomas A. Brooks is the sole 
surviving executor of the same. 

2. That in 1881, plaintiff recovered judgment against the said execu- 
tor for a considerable sum, and is informed and believes that the per- 
sonal estate of the testator has been exhausted in the payment of debts. 

3. That the testator died seized of the following real estate (which is 
described in the complaint, and the names of the devisees and legatees are 
also stated). 

Wherefore demands judgment, that a guardian ad Zitem be 
appointed for the infant defendants, and that a commissioner be ap- 
pointed to sell the said real estate and pay off said judgment, and for 
costs, and such other relief as the court may deem right. 

The complaint was subsequently amended by leave of court, and i t  
was therein alleged, that a sale of all the interest of the testator in said 
lands was necessary for the payment of plaintiff's debt and costs, and 
that the plaintiff has often requested the defendant executor to institute 
proceedings to sell the same for the payment of said debt and cost, but 
the executor has refused to do so. That the tract of land contains about 
550 acres, and is worth about $5 per acre, and the interest of the testator 
therein is one undivided half. That plaintiff hae no information as to 
the value of the personal property nor as to its disposition. . 
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The answer of Martha Headen (for herself and as guardian ad Zitem 
for the infant defendants), and of the other defendants other than Thos. 
A. Brooks, allege6 : 

That they have no knowledge or information to the effect that the 
personal estate has been exhausted, and therefore deny plaintiff's allega- 
tion as to that matter, and also deny that the testator died seized and 
possessed of the said land, or that he was the owner of any interest 
therein at the time d his death, and they 'deny that the defendants hold 
the said land by, through, or under the last will and testament of the 

said Aaron D. Headen. 
(139) The defendants also say they have no knowledge of the number 

of acres of land as alleged by the plaintiff, and therefore deny the 
same. And they further say that $5 per acre is an overestimate oftthe 
average value of said land, and they deny that the testator has any 
interest in the same. Wherefore they demand judgment that this pro- 
ceding be dismissed. 

I t  appearing that issues of fact arose upon the pleadings, the clerk 
transferred the case to the civil issue docket, to be tried at term. 

And accordingly at May Term, 1886, the following issues were sub- . 
mitted to the jury : 

1. Did Aaron D. Headen die seized of the Brooks-Headen tract of 
land ? Answer : Yes. 

2. Have the personal assets of Aaron D. Headen been exhausted in 
the payment of debts and charges ? Answer : Yes. 

And thereupon the coart gave judgment for a sale of the land, and 
appointed a commissioner to sell the same and apply the proceeds to the 
plaintiff's judgment, and the balance, if any, to be paid to the executor, 
and the cause was retained for further directions, and from this judg- 
ment the defendants other than Thomas A. Brooke appealed, insisting 
that the proceedings should be dismissed, for that the complaint does not 
state facts sufficient to constitute a cause of action. 

This cause coming on to be heard at Chambers, 1 July, 1886, on the 
appeal of defendants from the order of the clerk, it was adjudged that 
there was no error in the order authorizing the sale of said lands, and 
the cause was therefore remanded to the clerk, to be proceeded in by him 
according to law. 

From the judgment the defendants appealed to this Court. 

(140) J o b  Mf f i i ng  f OT plaintiff. 
Jos. B. Batchdor a!md John D e w e r w ,  Jr., for de fe lzd~~nfs .  

MEZRIMON, J., after stating the facts: I t  must be conceded that the 
proceedings in this special proceeding have been conducted very irregu- 
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larly from its beginning. I f  objectioa had been taken in apt time, 
without amendment allowed, i t  must have been dismissed. But no 
objection was at any time made because of irregularities, and now the 
sole question for our decision is, wlether or not the complaint states 
facts sufEcient to constitute a cause of action. 

The manifest purpose of the plaintiff was to bring the special pro- . 
ceeding allowed by the statute (The Code, see. 1448). The nature of his 
claim, and the relief he seeks, plainly indicate such purpose. He is a 
judgment creditor of the defendant executor, and seeks, because of the 
laches of the executor, to have his debt paid out of the assets of the 
testator, and inasmuch as the personal assets in the hands of the executor. 
have been exhausted, he demands that the land of the testator devised 
by the will-all that ha had-be sdd  to make assets to pay his debt. 

The statute cited allows a creditor of a deceased person to bring a 
special proceeding or a civil action, "in his own name and in behalf of 
himself and all other creditors of the deceased," against the latter's per- 
sonal representatives, "to compel him to an account of his administra- 
tion, and to pay the creditors what may be payable to them respec- 
tively"; and after prescribing the course of procedure as to notice to 
creditors to appear and prove their respective claims, taking accounts, 
etc., the statute (The Code, secs. 1474, 1475), further provides as fol- 
lows: "If i t  shall appear at any time during, or upon, or after taking of 
the account of a personal representative, that the personal assets are 
insdlicient to pay the debts of the deceased in full, and that he died 
seized of real property, it shall be the duty of the judge or clerk, 
at the instance of any party, to issue a summons in the name of (141) 
the personal representative, or of the creditors generally,, to the 
heirs, devisees and others in possession of the lands d the deceased, to 
appear and show cause why said lands should not be sold for assets. 
Upon the return of the summons, the proceeding shall be as directed in 
other like cases." 

I t  thus appears that the Superior Court has jurisdiction by special 
proceedings, of the matters, and for the purpose indicated in the statute 
cited, and that in the course of such proceedings the clerk acts as and 
for the court, as he does generally in cases of special proceedings. 

I n  this case, however, the summons was not made returnable as to 
time, as the statute (The Code, see. 1450) requires-the plaintiff does 
not in terms, either in the summons or the complaint, purport to sue 
for himself and all other creditors of the testator-no notice was given 
to creditors to appear and prove their debts respectively-no accounts 
were taken-the executor was not sued alone, but the legatees and devi- 
sees of the will were at the beginning, and not at a subsequent stage of the 
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proceeding, as the statute (The Code, sec. 1474), provides, made parties 
defendant. No creditor except the plaintiff appeared before the court. 

Notwithstanding such irregularities, we think the complaint states 
facts sufficient to constitute a cause of action, cognizable by special pro- 
ceeding, and that the judgment is valid, upon the ground that the court 
had jurisdiction of the parties and the subject-matter, and ho objection 
was made at any time by any of the parties, that the course of procedure 
was irregular. 

The plaintiff brought his special proceeding, and he was therefore 
before the court. Although the summons was not made returnable as to 
time, as in such cases i t  ought to have been, it was served upon all the 

defendants exce~t  one. and the answer embraced him. The de- 
A 

(142) fendant executor made no obiection to the relief demanded. The 
\ ,  

other defendants all appearedY and made defense by answer; they 
did not contend that the proceeding did not purport to be for the benefit 
of all the creditors; it was not suggested by them that other creditors 
had been notified to appear and prove their debts, and that no account 
had been taken. They simply broadly denied that the land sought to be 
sold as that of the teatator ever belonged to him, and that they claim 
title thereto under him; and they further denied that the personal assets 
of the testator have been exhausted. They admitted the plaintiff's debt. 
At the trial the verdict of the jury upon both the issues raised was in 
favor of the plaintiff, and the court gave judgment that the land be sold 
to make assets, that the plaintiff's debt be paid out of the same, and the 
surplus paid to the executor, for the benefit of the devisees. This judg- 
ment may be irregular, it may be erroneous, but no objection is made to 

~ i t  upon such grounds. 
The plaintiff states facts which entitle him to have the land sold to 

pay his debt. The objection is that the procedure was not regular. The 
proceeding did not purport to be for the benefit of all the creditors. I t  
may be, however, that the plaintiff was the only creditor. Moreover, the 
purpose of the proceeding obviously-necessarily-indicates its char- 
acter, and the court might have directed notice to issue to creditors. I t  
might even yet do so, and, indeed, ought to do so if there be any. The 
defendant devisees were not brought into court regularly at the proper 

I 
time in the course of the proceeding, but they chose to appear and make 
defense upon the merits, making no objection on account of any irregu- 
larities. They must, therefore, be held to have waived them. The court 

I 
properly held that the complaint states facts sufficient to constitute a 
cause of action, and in this respect there is no error. To the end that 

further proceedings may be taken in the cause, let this opinion 

I (143) be certified to the Superior Court. I t  is so ordered. 
No error. Affirmed. 

126 



H. C.] FEBRUARY TERM, 1887. 

H. H. COOR v. 5. 0. ROGERS. 

Stock Law-Burhn of Proof. 

1. Where the statute makes it the duty of the County  omm missioners to 
build and keep in repair the fence around the territory embraced by 
the stock law, an owner of stock who resides outside of such territory, 
is not liable to have his stock impounded if found within such territory, 
unless the County Commissioners have kept the fence in good repair. 

2. In such case the presumption is that the fence is in good order, and the 
burden of showing the contrary is on the party alleging it. 

CIVIL ACTION, tried before Philips, J., and a jury, at September Term, 
1886, of WAYNE Superior Court. 

This action, begun before a justice of the peace, was brought to recover 
possession of four hogs, which the plaintiff alleged to be his property, 
and he availed himself in the course of the action of the provisional 
remedy of claim and delivery. 

The following is so much of the case stated on appeal as it is needful 
to set forth here : 

"It was admitted that the stock had been taken up by the defendant 
while trespassing upon and doing damage to his crops, which were 
situated within the stock-law territory, described in chapter 115, laws 
of 1885; that all the requirements necessary to give force and validity 
to this act had been complied with, and that the act was in full force 
over said territory, and that the defendant had caused the stock 
to be duly advertised and registered, had impounded the same, and (144) 
had complied with all the other requirements of the act respect- 
ing said stock, and that the defendant resided within said territory, and 
that the plaintiff owned land, resided and farmed, and kept his stock on 
his farm outside of the territory. It is further admitted that the stock 
in question was the property of the plaintiff, and that he had turned 
them out to graze on his own lands. 

The plaintiff testified that after he had turned them out they had been 
lost, and that he found them in the defendant's stable; within said terri- 
tory, and that he then demanded them of the defendant; that he asked 
him what damage they had done; that he said he did not know; that he 
had got some parties, four or five men, to help him get them up, and 
that was worth fifty cents apiece; that said stock had eaten, after he 
took them up, one-half bushel of corn, and had damaged his wheat and 
turnips; that witness asked him if he wanted a committee to assess his 
damages, and he said he didn't know; that witness told defendant he 
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knew the stock was his, and if he didn't give them up, witness would get 
them; that witness asked defendant what he, witness, should pay him, to 
which he made no answer, and the witness then said to him, 'you wish 
me to sell the hogs, don't you? You know you tried to buy them, and 
are going to have them, anyhow.' The witness further testified, that he 
was then able to pay all costs, charges and damages due the defendant, 
having id his pocket at the time about fifteen or twenty dollars in money. 

Plaintiff then offered to prove by himself that the gate on the public 
road leading from where the plaintiff had turned out his stock into said 
territory, required to be kept by the act on the line of said territory 
where i t  is crossed by the road, was at the time down, and had been so 
for a long time, and that the fence required by the act to be kept up 
around said territorv. was down for from one-half to threefourths of a ", 

mile, and had been so for some time. near the dace  where the 
(145) hogs were turned out, and that said gate was thrke or four hun- 

dred yards from plaintiff7s lands where he had turned out the 
hogs. To this evidence the defendant objected; the objection was sus- 
tained by the court, and the plaintiff excepted. 

The court charged the jury that the law allowed the defendant to 
retain the possession of the property until the charges for taking up and 
impounding the same under the statute were paid, and on failure of the 
plaintiff to pay these charges, the defendant is entitled to a verdict, 
unless the plaintiff offered to pay them, and the defendant refused to 
receive them. Plaintiff excepted. 

There was a verdict and judgment for the defendant, and the plaintiff 
having excepted, appealed to this Court. 

E. R. Stamp and C. B. Aycoclc f0.r plaintif. 
No counsel f o r  deferndmt. 

MEERXMON, J., after stating the facts: The statute (Acts 1885, chs. 
115, 192 and 287), provide that live stock, including swine, shall not be 
allowed to run at large within the limits of Goldsboro Township, in the 
county of Wayne, and in additional designated adjoining territory 
therein named. To this end, it is likewise provided further, that certain 
commissioners named shall cause to be built a sufficient fence around the 
territory mentioned, and gates erected across all the highways leading 
into same, for the purpose of preventing live stock outside of such en- 
closure from intruding upon and running at large inside of it. I t  is 
expressly provided further, that the etatute referred to shall not take 
effect and authorize the taking and impounding of such stock, and the 
collection of fines and costs in respect thereto, until the fence provided 
for shall be built, and notice thereof given as prescribed. 
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Coos v. Roams. 

I t  is further provided: "After said committee shall have re- (146) 
ported the completion of said fence, said fence shall be under the 
control and management of the board of commissioners, and they shall 
discharge, with reference to said fence and the territory therein em- 
braced, all the duties prescribed in chapter 20 of The Code, relating to 
territory where a stock law prevails." And the statute (The Code, sec. 
2826, Vol. 2, ch. 20)) thus referred to, provides that "the board of com- 
missioners of the county may . . . make all regulations and do all 
other things necessary to carry into effect the provi~ions of this chapter 
relating to the stock law." 

I t  thus plainly appears, that the statutes first above cited, were to have 
effect only when the fence should be built, and that there was no purpose 
to prevent live stock from running at large outside of the territory en- 
closed. I t  also appears, if not in terms, certainly by reasonable and 
necessary implication, that the county commissioners shall keep the 
fence in reasonable repair, and make appropriate regulations; that is, 
appoint suitable agents, and raise money as allowed by law, and do other 
needful things for that purpoee. The nature of the purpoee suggests 
and requires that the fence shall be kept continually in repair, in order 
that the law may be continually operative and effectual. 

Generally, such stock are allowed to run at  large in unenclosed ter- 
ritory. If the fence is allowed to become ruinous and the gates to 
be thrown down and remain so, then cattle may wander inside of the 
enclosure unrestrained, and if they should, in such case, the owner 
thereof would not be liable to have them taken up and. impounded, nor 
would he be liable for charges and costs in respect thereto, because the 
statute does not create such liability when the fence is so out of repair. 
When this is permitted, the county commissioners and their agents are in 
default, and not the owner of the stock straying at large; the owner is 
not bound to keep his stock confined, and thus keep them outside of the 
enclosure, nor to keep the fence in repair. The statute, properly 
interpreted, does not so require, and it would be palpable injustice (147) 
to require the owners of stock running at large, to be liable for 
costs and aharges because of no default of his own, but that of the county 
commissioners or their negligent agents. The liability would not arise 
unless the fence or gate where the stock passed inside the enclosure was 
in reasonable repair. The presumption of fact is, that the fence is in 
repair, and the burden is on the party charged to show the contrary. I f  
the fence is in repair, and vicious, mischievous stock shall break through 
or get over it, then the owner would be liable. Such animals should not 
be allowed to run at large. 

I f  the fence or gates shall be out of repair, and as a consequence, stock 
shall wander inside of the enclosure, they should be gently driven out- 
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side, without injury, or the owner should be notified to take them out; 
and this is so, because of the default of the county commissioners, or 
their agents, and the owners are not in default. 

I t  is important that the fence and gates shall be kept in repair. Other- 
wise, each owner of land inside of the enclosed territory will be exposed 
to annoyance and injury from intruding stock that cannot be taken up 
and impounded at the cost of the owners thereof. E v e n  such owner of 
land his  therefore a direct interest that prompts himYto see that the 
county commissioners and their agents discharge their duties in respect 
to such fence and gates faithfully. 

We are, therefore, of opinion that the court erred in refusing to admit 
the evidence offered by the appellant on the trial in respect to the alleged 
ruinous condition of the fence and gate. 

The instructions given the jury were likewise erroneous. The court 
should have told them in substakce. that if the fence and gate were in 

w 

reasonable repair, and in that case, the hogs got through or over them, 
the plaintiff, although the owner of them, would not be entitled to 

(148) have pssessibn of them until he had first paid the costs and 
charg& of taking them up and impounding them; that, however, 

if the fence and gate were out of repair, as alleged'by the plaintiff, then 
he would be entitled to recovar possession of his hogs, although he had 
not paid the costs and charges demanded by the defendant. 

The plaintiff is entitled to a new trial, and we so adjudge. To that 
end, let this opinion be certified to the Superior Court according to law. 
I t  is so ordered. 

Error. Reversed. 
- 

TURNER JOYNER v. WILLIAM MASSEY, JB. 

1. Three years is a bar to an action against a surety although the note be 
under seal. 

2. Where delay in bringing suit is caused by the request of the defendant, 
and his promise to pay the debt and not to avail himself of the plea of 
the statute, he will not be allowed to plead the statute, as it would 
be against equity and good conscience; but in such case the creditor must 
bring his action within three years after such promise and request for 
delay. 

3. By SMITH, C. J. In such case the request of the defendant for delay and 
his promise not to avail himself of the statute must be in writing, as 
provided by section 172 of The Code, ex'cept in cases where it would 
enable the defendant to perpetrate a fraud. 
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4. By MERBIMON, J. The right of the creditor to have the debtor restrained 
from setting up the statute where suit has been delayed at the debtor's 
instance, is not affected by section 172 of The Code, and need not be in 
writing. 

5. Also by MERBIMON, J. The six-year, and not the three-year statute governs 
in such cases. 

(Krcight u. Bra,swelZ, 70 N .  C., 709; Wezfare v. Thom@son, 83 N. C., 276; 
Ompelt v. Long, 84 N. C., 19; Haymore u. Gornmi8sionm, 85 N .  C. ,  268; 
Lgon v. $yon, 8 Ired. Eq., 201 ; Barcroft v. Roberts, 91 N .  C., 383; Daniel 
v. Commissioners, 74 N .  C., 500; cited and approved.) 

CIVIL ACTION, tried befo~e Xheytheyd, J., at Fall Term, 1886, (149) 
of WILSON Superior Court. 

The plaintiff alleged that one Martha Egerton and the defendant 
executed to him a note of which the following is a copy: 

"With interest from date, at 8 per cent, we, or either of us, promise 
to pay Turner Joyner the sum of two hundred and thirteen dollars and 
twenty-five cents, for value received. 28 October, 1874. 

(Signed) MARTHA EBERTON. [Seal.] 
(Signed) WILLIAM MASSEY. [Seal.]" 

And that no part of said note had been paid. 
The defendant's answer admitted the execution of the note, but in- 

sisted that he had signed it as surety, and relied upon the statute of 
limitation. 

The plaintiff replied, admitting that the defendant had signed the 
note as surety, but alleging that action had been delayed by the plaintiff 
at  the special request of the defendant, for his accommodation, and upon 
his express promise to pay the same. The summons was issued 16 
August, 1883. 

Issues were sub,mitted to the jury, who found : (1) That suit upon the 
bond was delayed by the plaintiff at the special request of the defendant 
for his accommodation, and upon his express promise to pay the same; 
and (2) That the request and protmise were made in May, 1877. 

Upon the verdict, the defendant moved for judgment, upon the ground 
t E t  more than three years had expired after May, 1877, and 
after the note became due, before this action was commenced. (150) 
This was refused and judgment rendered for the plaintiff, and the 
defendant appealed. 

H .  F.  Murray f o r  plainbif. 
E. R. S t a m p s  f m  defemdurnt. 
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DAVIS, J., after stating the facts: I t  is admitted by the plaintiff that 
the defendant signed the note as surety. I t  is well settled by statute and 
by decision, that three years is a bar to an action against a surety to a 
note, although under seal. Knight d. Braswell, 70 N. C., 709; Welfare 
v. Tkompon,  83 N, C., 276; Capell ti. Lmg, 84 N. C., 19. 

The only question for our consideration is, did the defendant's request 
for delay, and his promise to pay, remove the bar of statute? If the 
action had been brought within three years after this request and 
promise, the statute would not equitably have barred; thougE in Shapley 
v. Abbatt, 42 N. Y., 443, it was held in a case like this, that a verbal 
promise not to plead the statute was n& sufficient to avoid the operation 
of the statute. 

I n  Haymore o. Co~mm&siomers of Yadkifi, 85 N.  C., 268, it was said 
that a Court of Equity would restrain a party from pleading the statute 
of limitation, who had agreed not to take advantage of the delay in 
bringing the action, thereby contributing to such delay; and the case of 
Lyon, v. Lyon, 8 Ired. Eq., 201, is relied on. I n  that case, Eleanor 
Lyon, the plaintiff, who was the widow of Robert Lyon, deceased, the 
intestate of the defendant administrator, had lost her legal right to her 
year's support by a failure to petition therefor at the term of the court 
in which administration was granted, as was then required, and she 
pleaded her equity on the alleged agreement of the defendant, the ad- 
ministrator and only child of the intestate, that she need not apply for 

her year's support at  the first term of the court, but might do so 
(151) at a succeeding term, by which agreement she had lost her legal 

right to a year's support. The defendant denied this agreement, 
and sought to diminish the distributive share of the widow (who, to- 
gether with himself, were the sole distributees), by charging her with 
sums which he had advanced and paid to her by mistake, as he aIleged 
on account of her year's support. She was not allowed her year's SUP- 
port, nor was the defendant allowed credit for the advancements made to 
her on account of it. Rulfin,, C. 3.) said: "There is no equity between 
them, for if the defendant insisted that she had lost her right by not 
asserting it in proper time, she might urge, that to the extent of the 
advancements by him to her, he had waived the objection given him by 
the law, and more especially as he had deferred his objection until she 
could in no way proceed at law.'' 

I n  Bmwof t  vi. Robevts, 91 N. C., 363, it was held that the bar of the 
statute of limitation would not be allowed, when the delay which would 
otherwise give operation to the statute, "has been induced by the request 
of the defendants, expressing omr implying their engagement not to plead 
it." I n  that case, the defendants had made payments, eptending down 
to 26 August, 1875, from which time the statute would have run, and 
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the action was brought 21 October, 1878. I t  was found as a fact, that 
the bringing of the action was delayed because of the repeated promises 
of the defendant and his attorney, that the statute of limitation would 
not be relied on. I t  does not appear when these "repeated promises" 
were made, but from the date given, it may be inferred with certainty 
that they were within three years preceding the bringing of the action. 

So in the case of Daniel v. Cornrnilssiowe~s of Edqecom,be, 74 N.  C., 
500, it was held to be against equity and g o d  conscience, for defendants 
to rely upon the plea of the statute, when it had been agreed by them 
that the plaintiff's claim should abide the result of a trial of another 
wi t  pending against them upon a claim of similar character. 
Eodmm, J., said: "Deducting the time of permitted delay, the (152) 
plaintiff7's claim is not barred." 

Conceding that these authorities, relied on by plaintiff's counsel, sus- 
tain fully the position that when the delay is induced by the request of 
the defendant and his promise to pay without relying upon the statute 
of limitation, the court will not allow the statute to bar, because i t  would 
be against equity and good conscience, we think the action should be 
brought within a reasonable time, and that equity should follow the law 
and give no greater effect to such promise than to a new promise made 
in writing, or to an original promise supported by a good consideration, 
or to a payment made on a note, which the statute fixes at three years. 
I t  does not destroy the defendant's relation as surety, and if the action 
is not brought within three years after such request for delay, and 
promise not to rely on the statute, it should be barred in equity as well 
as at law. 

I n  the cases relied on by the plaintiff, the actions were brought within 
three years after the promises inducing the delay. I n  the case of B u ~ t o n  
v. Btevsrw, 58 American Decisions, 153, cited by counsel for plaintiff, 
there was an endorsement in writing on the back of the notes, to the effect 
that the maker would 'hot take any advantage of the statute of limita- 
tion on the within two notes." This was held, very properly, to take the 
case out of the statute, but the action was commenced within the statu- 
tory limit, after the endorsement was made; and this case is not an 
authority against the defendant. 

This view will give full effect to the equitable doctrine which will not 
allow a defendant to take undue advantage of delay induced by his own 
promises on the one side, and is in harmony with the statute on the 
other, which fixes the limitation at three years. I n  this action i t  was 
found that the wquest and promise were made in May, 1877, and 
the action was brought 16 August, 1888. 

There is error. Judgment reversed. 
(153) 
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SMITH, C. J., concurring: While concurring in the judgment of the 
Court, that the action is barred by the statute of limitation, I do not 
ascribe any legal efficacy to the par01 promise to pay the debt in con- 
sideration of forbearance to sue, in producing the result. Section 172 
of The Code is explicit in declaring, that "no acknowledgment or 
promise shall be received as evidence of a new or continuing contract, 
whereby to take the case out of the operation of this title, unless the 
same be contained in some writing signed by the party to be charged 
thereby." A construction that this plain language does not embrace a 
case in which delay has been superinduced by a reliance upon the good 
faith of the debtor in not setting up the defense, would be in a great 
measure to neutralize its operation, as i t  does directly contravene its 
terms. I t  is only when the lapse of time would be a bar, that the new 
promise would have any effect, and to give this effect to an unwritten 
promise, because of delay, which was the former law, would be to leave 
it unchanged, notwithstanding the now enactment. The cases relied on 
have reference to the principle recognized in equity, which will not allow 
a party to reap the advantages of his own fraudulent representations 
and conduct, when confided in and acted on by those to whom they were 
made. and the last one. Barrcroft v. Bobwts. carries the doctrine to its 
extreme limits, beyond which I am unwilling to go. I n  that case, it 
wuld have constituted a successful fraud to have permitted the defendant 
to escape responsibility. 

I t  seems to me, as the promise to pay, so must the assurance not to 
take advantage of the statute, be in writing, and thus its efficacy enters 
into cases, as well in equity as in law, and the act operates evenly and 

uniformly in both jurisdictions. To this effect is Shapley v. 
(154) Abbott, in the Court of Appeals of New York, 42 New York, 443. 

MERRIMON, J., concurring: I n  my judgment, the equitable right of a 
creditor plaintiff to have the debtor defendant restrained from availing 
himself of the statute of limitation where the former forbore to sue until 
after the bar, at the request of the latter, and with the assurance and 
promise on his part, that he would not afterwards plead the statute of 
limitation, is in no way affected by the statute (The Code, sec. 172)) 
which provides that "no acknowledgment or promise shall be received as 
evidence of a new and continuing contract, whereby to take the case out 
of the operation of this title (that as to time of commencing action), 
unless the same be contained in some writing, signed by the party to be 
charged thereby; but this section shall not alter the effect of any pay- 
ment of principal or interest." 

The right is founded not upon a new promise on the part of the debtor 
to pay the debt barred, as contemplated by this statutory provision, but 
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upon the ground that before the bar, he requested the creditor not to 
sue until after the bar, upon the assurance and promise of the debtor 
that he would not afterwards avail himself of the statute of limitation. 
I n  view of such assurance and promise given by the debtor, and received 
and acted upon by the creditor, i t  would be perfidious and iniquitous for 
the debtor to plead the statute, and a Court of Equity will not allow him 
thus to take advantage of, and reap benefit from his own fraud and 
wrong. And this is so in the same degree, whether the promise was 
made verbally or in writing. 

I n  the case where the equitable right arises as above indicated, the 
assurance and promise are given befo& the bar arises. I n  the case con- 
templated by the statutory provision above recited, the new promise to 
pay is made a f t e ~  the bar, and must ba in wrding tot be offactual. 

The equitable right thus arising, is distinctly recognized and (155) 
upheld in Lyon v. h o n ,  8 Ired. Eq., 201; Daniel v. Commissionr 
em, 74 N. C., 494; Hayrvhor'e v: Coimm&sionms, 85 N. C., 268; Barcroft 
v. Robe&, 91 N. C., 363, and other cases. 

But the Court of Equity will not thus interfere indefinitely-it will 
do so only for a reasonable time-not exceeding an extension of the time 
equal to that prescribed by the statute of limitation. I n  this case the 
plaintiff did not bring his action until more than eight years next after 
the bond sued upon matured as to the surety, the defendant appellant. 
I therefore think he cannot recover, as to the surety; I would think 
otherwise, however, if the action had been brought within six years after 
such maturity of the bond. 

Error. Reversed. 

Cited: Hill v. Hillkrd, 103 N. C., 38; Murray v. Pen.ny, 108 N. C., 
326; Dibbrall v. Im. Col., 110 N. C., 209; Redmolzd v. Pippen, 113 
N. C., 93; Grady v: Wilson, 115 N. C., 348; Cecil v. HencEersm, 121 
N. C., 247; Wade v. Td.  Co., 147 N. C., 219; Oliver v. Fidelity Co., 
176 N. C., 601. 

W. K. ANDRES, ADMINISTBATOB, V. J. W. POWELL AND W. C. POWELL, 
EXECUTOBS, ET AL. 

1. An action must be brought against an executor or administrator by a 
creditor, legatee or next of kin of the decedent, within six years after 
the filing of the final account, or it will be barred by the statute. 
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2. The rule announced in S y m  v. Badger, 96 N .  C., 197, affirmed, that a 
suit by a creditor to subject the descended land in the hands of the heir 
to the payment of the ancestor's debts is barred, if not brought within 
seven years after grant of administration and advertisement for creditors. 

(Briggs v. flmith, 83 N .  C., 306; VazcghaEn v. Hhes ,  87 N .  C., 445; Syme v. 
Badger, 96 N .  C., 197; cited and approved. Dmis  v. Perry, 96 N .  C., 260; 
distinguished.) 

(Badger v. DmieZ, 79 N. C., 372; CM v. Con, 84 N .  C., 138; McKeithan v. 
McCLill, 83 N. C., 517; f f o d l q  v. Taglor, 3 Dev., 179 ; LawVerne v. Norfleet, 
90 N .  C., 533; Worthy v. Mdntosh, ibid., 536; Hpeer v. James, 94 N .  C., 
417 ; cited in the dissenting opinion.) 

(156) THIS was a civil action, tried before Clark, J., at January 
Term, 1887, of the Superior Court of COLUMBUS County. 

The material Allegations of the complaint are substantially as follows : 
A. J. Shipman, the plaintiff's intestate, died in the county of Bladen 

in 1869, and one J. W. Ellis was duly appointed and qualified as his 
administrator, on 17 May, 1869, with Thomas S. Memory, W. M. Bald- 
win and A. F. Powell, now deceased, as the sureties on his administra- 
tion bond. The said J. W. Ellis died in 1883, without having fully ad- 
ministered the assets of the said A. J. Shipman, and on the . day of 
... . . , 1883, the plaintiff, W. K. Andres, was duly appointed and 

qualified as administrator da bonk  non upon the estate of the said 
Shipman; the said A. F. Powell, one of the sureties on Ellis's bond, 
died in the county of Columbus, in the year 1873, leaving a last will and 
testament, with the defendants, J. W. and W. C. Powell, executors 
thereto, who caused the will to be duly proved in the proper court, on 
19 November, 1873, and on that day qualified as executors, and imme- 
diately thereafter made the advertisement notifying creditors, etc., as 
required by law. 

On 23 February, 1885, a judgment was rendered in the Superior 
Court of Bladen County, in favor of the plaintiff, as administrator, etc., 
against Thomas S. Memory, W. M. Baldwin and the defendants, J. W. 
and W. C. Powell, executors of A. F. Powell, in an action in the name 
of the State of North Carolina, upon his relation, against the sureties 
on the bond of the said J. W. Ellis, adminigtrator, etc., for the sum of 
$3,059.20, with interest from 23 February, 1885, and the further sum 

of $155.90 costs, and no part of said judgment has been paid. 
(157) The said A. F. Powell left a large estate, both real and personal, 

which, after the payment of all his debts theretofore presented 
for payment, was divided among his devisees, the defendants in this 
action. Thomas S. Memory and W. M. Baldwin are insolvent, and the 
plaintiff asks judgment for an account, and that the personal estate of 
the testator, A. F. Powell, be subjected to the payment of the judgment 
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in his favor, and if the personal estate be insufficient, that so much of his 
real estate as may be necessary be subjected to the payment thereof. 

The defendants, among other defenses in their answer, rely upon the 
seven years bar of the statute (The Code, sec. 153, sub-sec. 2) ; the six 
years bar (The Code, see. 154, sub-sec. 2), and the three years bar (The 
Code, sec. 155, sub-secs. 1 and 6 ) .  

The summons was issued on 2 July, 1885, and at the August Term, 
1886, the cause was referred by consent, to find the facts, and state his 
conclusions of law, and take an account of the administration of the 
estate of A. F. Powell, deceased, and report to the next term of the 
court. 

At the January Term, 1887, the referee filed his report, finding, 
among other facts, those hereinbefore stated in the allegations of the 
complaint, and the following in addition thereto., necessary to be con- 
sidered in determinihg the case before us on appeal. 

On 8 October, 1875, the executors of A. I?. Powell filed their final set- 
tlement, which was examined and approved. That there were no out- 
standing debts against the estate of the said A. F. Powell (meaning, of 
course, other than the claim of the plaintiff) ; that the final account of 
said executors had been audited and approved more than six years before 
the institution of the suit in Bladein against W. M. Baldwin, T. S. 
Memory and the said J. W. and W. C. Powell, executors of A. F. Powell, 
and that the other defendants were not parties to said action; 
and that breaches of his bond wme committed by J. W. Ellis (158) 
more than six years before the institution of the suit in Blnden 
against the said Baldwin and others, and also within six years before the 
institution of said suit; that breaches of the bond of the said J. W. 
Ellis had been committed more~than seven years next after the qualifica- 
tion of said executors, and their making the advertisement required by 
law, and also before the commencement of the suit in Bladen against 
Baldwin and others, and also within seven years; that some of the 
breaches of the bond of the said J. W. Ellis were committed more than 
three years before the commencement of the suit in Bladen, and some 
within that time, and that a right of action had accrued to the parties 
in interest more than three years before the commencement of said suit, 
and also within that time, that said J. W. and W. C. Powell, executors 
of A. F. Powell, after filing their final account and settlement, dis- 
bursed, paid out and turned over to the heirs, distributes, legatees and 
noxt of kin, the money and effects of their testator, more than three years 
next before the commencement of the suit instituted in Bladen County, 
. . . and more than three years next before the commencement of 
this action. The sum so paid out was, including interest, $22,823.02. 
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The referee, among other conclusions of law, finds : 
"That the plea of the six years statute of limitation cannot avail the 

defendants. 
"That the plea of the seven years statute of limitation is untenable 

and cannot avail the defendants. 
"That the plea of the three years statute (The Code, sec. 155, sub-sec. 

6),  cannot avail the defendants." 
To the report of the referee the defendants filed the following excep- 

tions : 
"1. I t  being found as a fact that this action was not commenced 

within seven years next after the qualification of J. W. and W. C. 
(159) Powell, executors of the estate of A. F. Powell, deceased, and 

their making the advertisement required by law, the defendants 
insist that the plaintiff cannot recover under this state of facts, whereas 
the referee has found 'm a matter of law to the contrary, and in which 
the defendants insist there is error. 

"2. The referee having found as a fact that the said executors, J. W. 
and W. C. Powell, filed their final account, which had been audited and 
approved more than six years before the institution of the suit in Bladen 
County against W. M. Baldwin et  a,Z., he ought to have found as a con- 
clusion of law, that the plaintiff could not recover in this action, whereas 
he found to the contrary, and in which the defendants insist there is 
error. 

"3. The referee having found as a fact that the said executors, 
J. W. and W. C. Powell, after filing their final account and settlement, 
disbursed, paid out, and turned over to the heirs at law, legatees and 
next of kin, the moneys and effects of their testator, more than three 
years next before the commencement of the said suit in Bladen County 
by W. K. Andres, administrator d. b. m., d. W. M. Baldwin e t  a3., and 
that some of the breaches on the bond of J. W. Ellis, administrator of 
A. J. Shipman, occurred more than three years before the commence- 
ment of the said suit by W. E. Andres, administrator, etc., v. W. M. 
Baldwin e t  al., he ought to have found as a conclusion of law, that the 
plaintiff's right of action was barred against the said legatees and next 
of kin, whereas he found to the contrary, and in which the defendants 
insist there is error." 

His Honor was of opinion with the referee. The exceptions were 
overruled, and judgment rendered in favor of the plaintiff and against 
the defendants, ordering and adjudging that the land described in the 
report be sold, etc., and the proweds applied to the satisfaction of the 

debt described in the complaint. 
(160) From this judgment the defendant appealed. 
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John Dwereux, Jr., f o ~  phifitifl. 
A. W .  Hagwood for o?efencEalnts. 

DAVIS, J., after stating the facts: Section 153, sub-sec. 2, of The Code, 
prescribes that an action must be commenced within seven years, "by any 
creditor of a deceased person against his person or real representative," 
etc. Section 154, sub-sec. 2, prescribes that an action must be com- 
menced against an executor, administrator, etc., within six years after 
the auditing of his final accounts. Section 155, sub-sec. 6, prescribes 
that an action must be brought against the sureties of any executor, etc., 
within three years after the breach complained of. 

Section 1528 enacts, that "all persons succeeding to the real or per- 
sonal property of a decedent, by inheritance, devise, bequest, or distri- 
bution, shall be liable jointly and not separately, for the debts of such 
decedent." And section 1529 provides, that no person shall be liable 
under the preceding section, beyond the value of the property so acquired 
by him, or for any part of a debt that might by action or other due pro- 
ceeding have been collected from the executor, administrator, or col- 
lector of the decedent, and i t  is incumbent on the creditor to show the 
matters herein required, to render such person liable." 

A11 these acts are intended to limit the liability of executors, adminis- 
trators, next of kin and heirs of decedents, and after reasonable time, to 
give quiet and repose to the estates of dead men. 

I n  B&gp v. Smith, 83 N. C., 306, it is held, that the action must be 
brought within six years after the auditing of the final accounts, if there 
is no such disability. 

I n  Vaug'han v. Hin'els, 87 N. C., 445, Ashe, J., says: "Our conclusion 
is, that after the final account, the statute does run against the 
next of kin, and an action against the administrator upon his (161) 
official bond is barred after six years from the auditing of his 
final account. And if the statute protects the principal, i t  must also 
protect the surety on the bond." 

I f  the executor or administrator fail to pay over to the next of kin 
within six years after the final account is audited, they are barred. To 
avoid the statutory bar, they must bring action within that period. I t  
would be a curious legal anomaly, if, within six years, the next of kin 
should bring their action against the executor or administrator (and 
they must bring i t  within six years or be barred), and recover, and then 
more than six years after the auditing of the account, a creditor of the 
deceased should bring action, and be allowed to recover, either out of the 
executor or administrator, or out of the next of kin or heir. The statute 
might well lae regarded as dead and worthless, if such could be the result, 
and the estate of dead men could never find repose. 
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The case of D,a,v$a v. Perry, 96 6. C., 260, and cited by counsel for 
the plaintiff, has no application. I n  that case the plea of the statute 
was not relied on in the answer, and the defense must be taken by answer. 
The Code, see. 138. 

A. J. Shipman died in 1869, and administration was taken out on his 
estate on 17 May, 1869, by J. W. Ellis. Ellis died in 1883, nearly 
fourteen years after, and i t  not only does not appear that the money 
could not have been collected out of him, but the deelvasta,vGt complained 
of, was committed more than six years before his death. A. F. Powell 
died in 1873, and the final account of his executors was audited in 
October, 1875, and his estate distributed ten years before the bringing 
of this action, and eight years before the death of J. W. Ellis, the ad- 

ministrator of Shipman. 
(162) This action was commenced in 1885, about twelve years after 

the qualification of the executor of A. F. Powell. and we think 
that i t  is barred, both by the six yeam and the seven statutes. If 
those statutes have any life and force, they must apply to such a case as 
this. The case of S m e  v. Badgw, 96 6. C., 197, and the authorities 
there cited, are conclusive upon the point as to the seven years bar, and 
we need not consider it further, except to add to the authorities.the case 
of Pwk v. Wha,vfo~on, Martin & Yerger (Tenn. Rep.), 360. 

That was a suit instituted to subiect the land descended to the heirs 
of Daniel Wharton to the payment of his debts. under circumstances " 

very similar to those in the present case, and the same defenses were 
relied on as here, with the exception that the seven years bar was that 
of the act of 1715, which was embodied in the laws ofATennessee. I n  
that case the Court say: "Situated as these parties are, who ought to 
lose, for i t  appears that a loss must be sustained? . . . I n  case, 
then, of a waste of the personal estate, who shall bear the loss? I s  it 
more reasonable that it should fall upon the heir, who has no more power 
than the creditor (indeed not so much). to coerce the administrator to 

r ,  

pursue the right course? The creditor can sue the administrator for 
his demands-the heir cannot compel the administrator to pay the debts 
of the estate; he may have a wish that it may be done, but what facilities 
has the law given him? Then to tie up the hand of the heir, first, as to 
the appointment of the administrator; secondly, as to the management of 
the personal estate; thirdly, as to bringing and prosecuting of suits for 
debts due by the ancestor, and yet say, that finally his estate shall be 
swept away, because an accident has happened in managing the personal 
estate, would be casting upon the heir a most unnatural and intolerable 
burthen. Upon the right of the heir to plead the statute of limitation, we 

are of opinion that he may insist upon it, and that he is not 
(163) limited on the scire fmias to contest only the finding of the plea 
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of fully administered. . . . We are, moreover, of the opinion that 
athe act of 1715, of seven years, will operate as a bar, and that that 
act is in force, we consider one of the best established positions litigated 
i n  our courts. I t  is so held in North Carolina, and a concurrence of 
opinion in the judges of that State, even if we have doubts, would incline 
us to pause before we expressed them." 

There is error, and the judgment must be reversed. Let this be cer- 
tified. 

MERRIMON, J., dissenting: The statute (The Code, see. 153, par. 2) 
provides that actions brought by any creditor of a deceased person 
against his persma1o.r real r e p m s - e n t e  must be brought within seven 
years next after the qualification of the executor or administrator, and 
his making the advertisement required by law for creditors of the de- 
ceased to present their claims, where no personal service of such notice 
i n  writing is made upon the creditor and a creditor thus barred of a re- 
covery against the representative of any principal debtor, shall also be 
barred of a recovery against the surety to such debt. 

I n  my judgment, this limitation refers to and embraces only such 
causes of action as exist and are actionable at the time the executor or 
administrator qualifies as such, and makes the advertisement mentioned, 
with the exception of causes of action-claims and debts-as to which 
the executor or administrator gives the creditor express notice to present 
the same, as provided by the statute (The Code, see. 1424), and as to 
which a different limitation applies. I t  does not apply to causes of 
action that arise-however they may arise-after the time designated, 
until they become actionable until a cause of action upon them has 
accrued, and particularly, i t  does not apply to debts and liabilities of 
the testator or intestate which had not matured and become 
actionable at  that time, and does not apply to them until the (164) 
right of action upon them accrues. 

The interpretation that i t  does, it seems to me, leads to the anomalous 
and absurd result of barring a party's debt or demand before i t  becomes 
axtionable. Such an interpretation ought not to be adopted, if one more 
consonant with justice and reason can be given. 

As I do not concur in  the opinion and judgment of the Couyt, I will 
state some of the grounds of my dissent. 

I t  is important to observe that the statute (Acts 1868-69, ch. 113)) 
and several subsequent ones-some of them amendatory, and others 
not-all embodied in The Code, ch. 33, entitled "Executors and Admimis- 
trators," have, i n  many important respects, materially changed the 
statutory regulations of the State in respect to the settlement and dispo- 
sition of the personal estates of deceased persons from what they for- 
merly were. 
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I t  is to be regretted that these regulations are to some extent compli- 
cated and confused. They need to be clear, simple, and of easy compre-a 
hension, particularly because they are of general and constant applica- 
tion, and very frequently applied by officers and persons not skilled in 
the interpretation of statutes. 

Now, applying this general remark, in a single respect applicable here, 
it is to be noticed that the present statute contemplates, as formerly, 
that the executor, administrator or collector shall regularly prepare the 
estate in his hands for final distributioa, immediately after the lapse of 
two years next afteq his qualification. I t  is provided (The Code, sec. 
1488)) that "no executor, administrator or collector shall hold or retain 
in his hands, more of the deceased's estate than amounts to his necessary 
charges and disbursements, and such debts as he shall legally pay; but 
all such estate so remaining, shall immediately a f t e ~  tha mpPratiovn, of 

two yea~rs, be divided, and be delivered and paid to such person 
(165) to whom the same may be due by law, or the will of the de- 

ceased." 
There is, however, no provision as formerly (Rev. Code, ch. 40, sec. 

24)) requiring refunding bonds to be taken from the next of kin, or 
legatees, or other person entitled to the personal estate, for the benefit 
of creditors. Regularly, at once after two years, the persorzal property 
of whatever kind ought to be delivered and paid to the persons entitled 
to the same, and the executor or administrator may be compelled to 
render his final account at any time after that time (The Code, secs. 
1402-1510), except (The Code, sec. 1489)) that, if it shall appear on an 
examination of the final account of the executor, administrator or col- 
lector, that a debt against the estate is not due, or on which a suit is 
pending, the court or judge shall allow a sum of money sufficient to 
satisfy such claim, or its proportion of the assets, to remain in the hands 
of such executor, administrator or collector, for the purpose of paying 
such debt when due, or when relcovered, with the expense of contesting 
the same. 

A creditor may, after the lapse of two years, as indicated above, sue 
the executor or administrator, have his debt ascertained, and judgment 
for the same (The Code, secs. 1427-1509)) but he must, if the estate 
has been distributed to those entitled to it, as regularly it ought to have 
hen,  proceed against the "persons succeeding to the real or personal 
property of a decedent by inheritance, devise or distribution," who 
"shall be liable jointly and not separately for the debt of such decedent." 
(The Code, sees, 1528-1532.) 

The executor or administrator would be required to account for any 
assets remaining or subsequently coming into his hands after the lapse 
of two years, as indicated; but if he had delivered and paid the same 
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to the persons entitled, the creditor would poceed against the, Z a i t ~ ,  
whether next of kin or legatee, and if the personal estate were insufficient 
to pay the debt or demand, then against the heir or devisee, to* 
subject the land of the testator or intestate t;o the payment of (166) 
the same. If the heir or devisee had sold the land before the 
lapse of two years next after the grant of letters (The Code, sec. 1442), 
the creditor might still have it sold to satisfy his debt; if he sold it 
after the lapse of that time to a purchaser who had no notice of the *' 
debt, the latter would get a good title as against the creditor, but the 
latter would have the right to have the heir or devisee account to him 
for the value of the land so sold, or so much thereof as would be neces- 
sary to pay his debt. The Code, secs. 1509, 1528, 1534; Badger v. 
Da,niel, 79 N. C., 372; Da,vjs v. Ferry,  96 N. C., 260. 

This is the regular course of procedure: in such respects, and the statute 
of limitation first above set forth has referenoe to and bears upon it. 

I f  a creditor's debt or demand against the testator or intestate sued 
upon, was due and actionable at the time the executor or administrator 
qualified, and advertised for cd i to rq  to present their debts and de- 
mands, and more than seven years elapsed before he brought his action 
to recover his debt, 'the executor, administrator, or heir, or devisee, or all 
of them, might avail himself or themselves of this statute of limitation. 
The statute so expressly provides, and seems to contemplate that the 
cause of action at  once affects the heir or devisee, as well as the executor 
or administrator; and hence, the purpose is to protect all by the same 
lapse of time. The creditor might therefore deem it prudent, especially 
after the lapse' of two years, to bring a creditor's action, as allowed by 
the statute (The Code, secs. 1448-1511), alleging a deficiency of assets, 
and making the heir or devisee a party, so as to prevent the lapse of 
time. 

But it would be otherwise as to causes of action accruing subsequent to 
the qualification of the executor or administrator, and advertisement as 
indicated. 

I n  such cases, time would lapse as against the creditor, only (167) 
from the time his right of action accrued. This would be just 
and reasonable, and the stitute so contemplates. The Code, see. 1509, 
expressly provides, that "an action may be brought by a creditor, against 
an  executor, administrator, or collector, on a demand at any time after it 
is due," etc., and the like right of the creditor to sue after his debt 
matures, is recognized in The Code, sec. 1427. 

But what statute of limitation applies as to the class of cases last men- 
tioned? I t  seems to me, to be that first above cited, because its scope, 
spirit and purpose take in all causes of action, whether matured or not, 
existing at the time of the qualification of the executor or administrator ; 
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and moreover, it is the particular one that embraces in terms the 'per- 
son& ov reall representative" of a testator or intestate. Cox a. Cox, 84 
N. C., 138; McKeltharn ti McGll ,  83 N. C., 517. 

The last cited case is pertinent, as reflecting strong light upon the 
meaning of the statute now under consideration. I t  may be said, that 
this is the general statute of limitation, prescribing the time within which 
actions founded upon causes of action affecting the executor or adminis- " trator, as such, and the heir or devisee, with liability, directly or indi- 
rectly, must be brought. 

Then, how does that statute just mentioned affect the prwent case? 
The testator of the defendant exeeutors, A. F. Powell, deceased, was in 
his lifetime one of the sureties-the only solvent one-to the adminis- 
tration bond of the first administrator, J. W. Ellis, now deceased, of the 
intestate of the plaintiff, who qualified as such on 17 May, 1869, and 
afterwards died in 1883, without settling and closing the estate so in his 
hands, and the present plaintiff was appointed administrator da bontk 
%om, in his stead. The latter afterwards brought his action against 
the sureties of his predecessor administrator, Ellis, upon his bond as 

administrator, assigning as a breach thereof, that his adminis- 
(168) trator had neglected and failed to deliver and pay to the plaintiff, 

the property, effects and moneys, that were in his hands as such 
administrator, at the time of his death. The defendants, J. W. Powell 
and W. C. Powell, executors of the will of A. F. Powell, deceased, who 
was one of the sureti- mentioned, were parties defendant to the last 
mentioned action, and the plaintiff therein, who is the present plaintiff, 
recovered judgment against them on 23 February, 1885, 'for $3,059.20, 
with interest, and for costs. I t  does not appear that the present defend- 
ant executors, who were defendants in that action, pleaded therein the 
statute of limitation. Be this as it may, the plaintiff obtained judgment 
as stated above. 

The present action is brought to commpel the defendant executors of 
the will of A. F. Powell, deceased, to account for assets in their hands, 
and pay the judgment mentioned; or if they have no such assets, but 
have delivered and paid to the legatees of their testator, property and 
money, then to compel them to pay the said judgment, and if they 
failed to receive personalty sufficient to pay the same, then to have so 
much of the land of the testator sold as may be necessary to pay the 
judgment, etc. 

The legatees and devisees of the will are defendants. And all the 
defendants plead and rely upon the statute 'of limitation. 

Now, i t  seems to me clear, that this statute is not a bar to the plain- 
tiff's action. The administration bond mentioned, was a continuing 
one-there could be no bar to it, except in the cases specified by the 
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statute (The Code, sec. 154, par. 2))  which provides, that an action 
against any executor, administrator, collector or guardian, upon his 
official bond, will be barred, if not brought within six years after the 
auditing of his final account by the proper officer, and the filing of such 
audited account as required by law; and likewise, in the case prescribed 
in the other statute, (The Code, see. 155, par. 6 ) )  which provides, 
that an action against the sureties of an executor, administrator, (169) 
collector or guardian, on the official bond of their principal, shall 
be barred, unless brought within three years after the breach thereof 
complained of. But no final account of the administrator Ellis ever was 
audited, and the breach of his official bond complained of, happened in 
1883, and this action was begun on 2 July, 1885, less than three years 
next after the breach of the bond. 

The plaintiff's particular cause of action sued upon in the action in 
which he obtained the judgment mentioned, and which he seeks by this 
action to have paid and discharged, did not accrue until in 1883. I t  
must be remembered, that the official bond of the administrator is not 
the cause of action, and the statute of limitation does not apply to i t  at 
all-it is the brl&ch of that bond that constitutes the cause of action, and 
i t  is to an action founded upon this breach, that the limitation applies. 
There may be numerous and different kinds of breaches of almost every 
official bond, and each of these might constitute a cause of action in 
favor of some person interested. I n  this case, i t  may b e i t  seems prob- 
able there were-numerous breaches of the official bond of the adminis- 
trator Ellis. The plaintiff's cause of action was the last breach of it- 
that indicated and s u d  upon, and it happened, and the right of action 
accrued upon it, as we have seen, in 1883. 

When Ellis, administrator, and his sureties executed it, they stipu- 
lated therein, that they would answer and be amenable for every breach 
of its c o d i t i o m ,  whenever this might happen. 

The testator of the defendant executors, as surety to that bond, so 
stipulated and bound himself, and he was so liable in his lifetime, and 
this liability continued as to the executors of his @ill, and his estate in 
their hands, and in the hands of the legatees and devisees of his will 
after his death. The official bond was cur~en~t-continuously 
operative and effectual-until the whole subject-matter embraced (170) 
by it was completely ended, and each succeeding time there was a 
breach of its condition, an action arose in favor of some person. Here, 
the cause of action so arose in favor of the plaintiff, and he at once, 
within a brief while, brought his action. The defendant executors, lega- 
tees, devisees and heirs, cannot avail themselves of the statute of limita- 
tion first above set forth, because the cause of action did not exist at  
the time the executors of the will of A. F. Powell, deceased, qualified 
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as such, and did not accrue until the breach of the bond executed by their 
testator, which happened in 1883. 

I am therefore of opinion that the opinion and judgment of the 
Court rest upon the misapprehension that time began to lapse against the 
plaintiff's cause of action at once after the qualification of the executors, 
and years before the cause of action arose or became actionable. I can- 
not conclude that an interpretation of the statute in question, that leads 
to such results, is the correct one. I will add, that the interpretation I 
have thus given the statute first above cited and set forth, is fully sus- 
tained by this Court in interpreting a statute on the same subject, almost 
exactly similar in pertinent respects, in Godkey d. Taylov, 3 Dev., 179. 
I n  that case, Hall, J., said: "When the Legislature say that creditors 
shall make their claim within seven years after the death of the testator, 
they must have had in contemplation, such a creditor as had a claim to 
m a k e s u c h  a claim as might be enforced im pesemti. They did not 
mean a claim that might arise i n  futurol; which could not be enforced 
until it did arise or accrue. By an equitable construction of the act, he 
must make his claim within seven years after i t  accrues. To require 
him to make it before, would be to require of him an impossibility." 

This decision has always been recognized and acted upon as a 
(171) correct interpretation of the statute mentioned in it, and it is 

expressly recognized and approved in M c K e t h a , ~  v. McGill, supra. 
What I have said in no way conflicts with what this Court said or 

decided in Lawvewa v. Norflelat, 90 N. C., 533, and Worthy v. McIntosh, 
ibid., 536. I n  these caws the Court neither said, nor intimated, nor 
decided, that a debt or demand against an executor or administrator, or 
real representative, was barred after the lapse of seven years next after 
the qualification of the executor or administrator, although the debt or 
demand had not matured, and no cause of action had accrued. I n  both 
cases, the cause of action had accrued when the time began to lapse 
against the plaintiff. 

I t  is by no means clear that the defendants, legatees, devisees, and 
heirs at law, are not, in  any view of this case, precluded from pleading 
the statute of limitation, inasmuch as the defendant executors suffered 
the plaintiff to obtain judgment against them. Speer v. Ja,mes, 94 
N. C., 417. But I do not deem i t  necessary to express any opinion in 
respect to this view of the plaintiff's rights. 

Error. Reversed. 

Cited: Smith v. Brown, 99 9. C., 385; S .  c., 101 N. C., 352, 3; Lee v. 
B e a m m ,  ibid., 298; Woody v. Brooks, 102 N. C., 339; Culp a. Lee, 109 
N. C., 678; Miller v. Shoaf, 110 N. C., 322; Lee! v. McKoy, 118 N. C., 
523, 524. 
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( 172) 

A. B. DAVIDSON v. MOD. ARLEDGE ET AL. 

Boundary-Evidence-Estoppel. 

1. The map of a city or town, which is adopted and recognized by the munici- 
pal authorities as correct, is competent evidence' to establish the location 
of a lot in the city. 

2. In order to show title out of the State by a possession for thirty years, 
it is not necessary to show any privity between the different occupants. 

3. Where there is a dispute as to the dividing line between two adjoining 
tracts, the acts and admissions of the adjoining proprietors recognizing 
one line as the true one, are evidence of its location when the line is 
unfixed and uncertain, but where it is well ascertained, such acts and 
admissions are not competent evidence either to change the line or to 
estop the party from setting up the true line. 

4. I t  seems, that such acts will entitle the losing party to recover the value 
of the improvements he may have put on the land, in good faith. 

5. The rulings made when this case was before the Court on a former appeal 
(88 N. C., 326), repeated and affirmed. 

(Davidsom v. Arledge, 88 N. C., 326; Davis v. McArthur, 78 N. C., 357; cited 
and approved.) 

CIVIL ACTION, tried before Avery, J., and a jury, at  Spring Term, 
1886, of MECKLENBURG Superior Court. 

The attached plat will explairi the matter in  controversy: 
There was a judgment for the plaintiff, and the defendants (173) 

appealed. 
The facts fully appear in the opinion. 

John Devereux, Jr., for pihintif. 
Platt D. Walker (A .  Burwell and Gao. E. Wilson were with him om 

the brief), for defenhnts. 

3 S ~ ~ ~ ~ ,  C. J. When this cause was before the Court on the former 
appeal, 88 N. C., 326, and the title to the same narrow strip of territory 
formed by the different locations of the boundary line between lots 
numbered 78 and 79 was in  di~pute,  i t  appeared that William E. 
White, under a deed from Daniel Asbury made in  1858, and (174) 
conveying the four lots, 69, 70, 77 and 78, the upper half of the 
square, and under a deed from the administrator of R. E. Carson, made 
in  1861, and conveying lots 79 and 80, onefourth of the square, became 
the owner of both lots 78 and 79 and the different antecedent locations 
of their divisional line ceased to be the subject of controversy. 
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DAVIDSON v. AELEDGE. 

Upon his death, and under a power contained in the will, his executor 
in May, 1869, conveyed to the plaintiff the four lots constituting the 
upper portion of square No. 10, and designated as being in the city of 
Charlotte "on the plan thereof"; and in June, 1870, the executor con- 
veyed to the defendants "that portion of lots numbers 79 and 80, front- 
ing on College Street, and running back 80 feet to the line of the dower 
of Mrs. Carson; thence with said dower line to the line of the lots of 

A. B. Davidson; thence with his line 80 feet to College Street; thence 
with College Street 198 feet to the beginning." 

The solution of the controversy then, was to be found in ascertaining 
the location of the plaintiff's lot, number 78, for to its line that of the 
defendant came, and recognizing it, proceeded along that line to College 
Street. 

There could be no overlapping nor any color af title to support a 
possession of such supposed overlapping territory. Such were the facts 
before us in the former appeal. 

Upon the trial now under review, the defendant, so far as the record 
shows, offered no documentary evidence of title in himseIf, other than 
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that of possession, and resisted the plaintiff's recovery upon the ground 
that he had shown no title in himself to lot, number 78, and could not 
therefore maintain the action. 

The plaintiff offered in support of his claim of property the following 
deeds : 

I. A deed from George Augustus Selwyn, by Henry E. Mc- (175) 
Cullock, to Abram Alexander and others, dated in 1767, and 
conveying to them as trustees of the town proposed to be laid off, 360 
acres of land on Garrison Creek, a part of 100,000 acres, being lot 
number 3, not proved to cover that in dispute. 

11. A deed from Thomas Polk, Jerry McCafferty, and William Pat- 
terson, "trustees and directors of the town of Charlotte," to Isaac Alex- 
ander and eight others named, designated therein as "president and 
trustees of Liberty Hall in the county of Mecklenburg, and their suc- 
cessors in office," for four lots in Charlotte "known as lots numbers 69, 
70, 77 and 78, on the south side of Tryon Street, beginning at a stake, 
running thence along the said street 12 poles front and 24 poles back, 
containing near two acres." This deed bears date 14 January, 1778. 

111. A deed from Addie Osborne and John McNitt Alexander, for 
themselves and Isaac Alexander, Samuel McCorkle, Thomas W. Mc- 
Caull, and James Hall, describing themselves as the "late president and 
directors of Liberty Hall College, Mecklenburg County," made 5 May, 
1778, to Thomas J. Polk, conveying the same mentioned lots, "as known 
and designated in the plan of said town of Charlotte." 

IV. A deed dated 26 September, 1826, from Thomas J. Polk to 
William J. Alexander, in which "the same lots as laid down on the 
map of Charlotte" and described. 

V. A deed executed on 16 August, 1842, by the sheriff of Cabarrus 
County, to the Bank of the State of North Carolina, conveying the same 
lots in the description. There was no evidence given of his having any 
execution in his hands or authority to make the sale. 

QI. A deed from the same bank, dated 15 August, 1843, to J. A. 
Johnston, similarly describing by the same numbers and with 
like reference to the plan of the town, the subject-matter of the (176) 
conveyance. 

VII .  A deed made by the grantee Johnston, "trustee of the Bank of 
the State of North Carolina," on 26 October, 1846, of the four lots by 
the same terms of description, to Thos. J. Crier. 

QIII.  A deed from the last named, executed to David Asbury, 5 July, 
1848, "conveying the same lots as designated in the plan of said town, 
and as being the property formerly owned by said Alexander, and on 
which said Alexander lately resided"; referring, as we suppose, to the 
deed from Polk to William J. Alexander, before mentioned. 
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IX. A deed from said Asbury to William E. White, dated 11 No- 
vember, 1858, in which the premises are described in the same terms, 
except in substituting the name of said Asbury in place of that of 
Alexander, as the present occupant. 

X. A deed from White's executor, dated 22 May, 1869, to the plaintiff, 
conveying "lots numbers 69, 7'0, 77 and 78, in square number 10 as 
known and designated in the plan of the town of Charlotte, being the 
property on which the testator lived at the time of his death." 

XI. The plaintiff further introduced the will of said White, bearing 
date 22 July, 1869, in which authority is conferred upon his executor 
to sell whatever land he owned. 

H e  also exhibited a map or plan of Charlotte, now become a city, 
and proved by Frederick Nash, for fifteen years past its clerk and 
treasurer, its official recognition as such by the authorities of the city. 
This map was made by James Parks, presented to and adopted by the 
commissioners, and approved by the intendent, as a correct representa- 
tion of the plan. T. J. Orr, a surveyor, testified to his having run and 
measured the lines from the intersection of Trade Street with Tryon 
and College streets, down to Fourth Street, thence to Third Street, and 

so continuing along Tryon Street 198 feet. The distance run 
(177) from the two starting points was 396 feet to Fourth Street, then 

allowing 22 feet as its width, 396 feet to Third Street, then allow- 
ing 22 feet as its width, 198 feet as aforesaid. I n  like manner, the line 
was run and measured on College Street, until a point was reached on 
square No. 10, 198 feet from Third Street. These termini were then 
connected by a line which bisects the square. This forms the divisional 
boundary, as claimed by the plaintiff, between lots 70 and 71, and be- 
tween lots 78 and 79; that this location of the lots and streets corre- 
sponds with the map of the city, and leaves the disputed territory within 
the limits of lot 78. 

The witness stated that he found a plank fence on College Street, 
18 feet north of his central line, on each side of which, extended towards 
Tyron Street, was a house, one on the north from 4 to 10 feet distant 
from the fence; the other on the south, from 6 to 7 feet distant, and 
through the middle of i t  the line so run passed; and that if the fence 
be the boundary, lots 77 and 78, would have a frontage on College 
Street of 180 feet, and lots 79 and 80, a frontage on the same street 
of 216 feet. Another witness, A. J. Caldwell, who acted with the 
preceding witness in making the survey, gave similar evidence about the 
running lines, and stated that Second and Third streets have been made 
wider since they were originally laid out, the former 4 and the latter 12 
feet, taken from square 121, and for this change an allowance was made 
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in conducting the survey; that the disputed line, as made on his map, is 
I northeast of the central line, and between it and the dotted line as shown 

in the map; that the distance from the terminus of the dotted line to 
' ~ h i r d  Street, is 180 feet, to Second Street 212 feet, and to the line of 
Second Street, before it was divided, 216 feet, thus forming a square. 

On cross-examination, he testified to finding the defendant's fence at . the dotted line, as far back as 1879, with houses on either side, within 
a few feet, whereof the plaintiff had possession of one and the 
defendant of the other, while the line claimed by the plaintiff (178) 
would cut defeqdant's house in two parts. His further testimony 
was about the conformity of the streets to the map, wherein they are 
laid down, and it is not necessary to recapitulate it. 

The plaintiff, now 78 years of age, examined on his own behalf, 
stated that he has known the lots in square 10 since 1835. That Wil- 
liam J. Alexander then lived on the property now occupied by himself; . 
then David Asbury, and he was succeeded by William E. White; that 
witness bought at the sale made by the executor in 1865, and has had 

' possession ever since; that lots 71, 72, 79 and 80, were occupied from 
1835 to 1840 by Marshall Polk, in 1840 by him or Dr. Caldwell, and 
in that year by R. C. Carson, and thence up to his death in 1857, and 
afterwards by his widow and heirs at law, until 1861, when they passed 
into the possession of Dr. Gregory, who had married Carson's widow; 
that in 1865, the executor of White had possession of the land claimed 
by defendant, then a clover lot, and had a stable and privy upon i t ;  
that according to his memory, there was not any fence there in 1835, 
running across the square where Alexander lived then, nor does he 
know that the latter had a garden on the premises; that when Asbury 
occupied it, there was a fence between lots 78 and 79, and so it was 
when witness entered into possession. I t  was an old fence, but while 
witness believes it was not on the same line as the last fence, he cannot 
undertake to say how the fact is, but while he has repaired it, he has 

I never constructed a new fence. 
I t  was admitted that the defendant had been in possession of the dis- 

puted land since 1871. 
We pass over the objection to the admission of the sheriff's deed and 

the plan of the city, with the remark that it lies not to the introduction 
of the deed, but its effect, unsupported by proof of his possession of 
legal authority to make the sale and conveyance, and to its harm- 

I lessness as an offered monument of title, and say the map thus (179) . 
authenticated was most clearly competent in mcertaining loca- 
tions. 

1 1st Exception: The defendant proposed to inquire of the plaintiff, 
in the course of his examination, if the defendant did not, in 1871, 
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with knowledge and without objection from the witness, build a house 
between the straight and dotted lines, as tending to show the position of 
the true line, and second, as an estoppel on the plaintiff now to contest, 
it. This, on objection, was ruled out. 

H e  again proposed to show, and for the same purpose, that in 1872, 
the defendant moved a house from some other part of the lot, near to 
the fence in the dotted line, and that it having slipped on the kids, 
and gone beyond the fence, the plaintiffs required its removal back to 
defendant's side of the fence, which was done; but being in a position 
that the water dripped on plaintiff's side of the fence, he was required 
to move i t  still further on plaintiff's aide, and that thereafter the de- 
fendant erected a valuable house near the fence, with plaintiff's knowl- 
edge and acquiescence. This was also ruled out as incompetent. 

The plaintiff asked for the following instructions, which were given: 
. I. That the fact that Julius Alexander and Asbury held up to the 

fence on the line claimed by the defendant, is not evidence for them 
to consider in determining where the three lines of lot No. 78 were, as 
laid down in the map of the city in 1860, when the deed to the plaintiff 
was made. 

11. That the line to be ascertained by the jury, is the boundary line 
between lots Nos. 78 and 79, as laid down on the map of the town of 
Charlotte. 
,111. That if the jury shall find that the land in controversy lies 

within the bounds of lot No. 78, as designated in the map or plan of 
the town of Charlotte, then they must find the first issue for the 

plaintiff. 
(180) The defendant asked for the following instructions : 

1. That in order to recover, the plaintiff must show a title 
derived from the State, with which he must connect himself, which he 
has failed to do in this case, or he must show title out of the State, and 
seven years adverse possession of the land in dispute under color of 
title. 

2. That the plaintiff has shown no adverse possession under color of 
title of the locus in quo. 

3. That if the jury find that the line contended for by the plaintiff, 
is the line called for in the deed of White to the plaintiff, then the 
possession of a part of the land conveyed by his deed, would not be a 
possession of the locus in quo, provided there was an actual adverse 
possession of the locus in quo by soma one else. 

4. That the burden of proving where the true line between lots Nos. 
78 and 79 is, is upon the plaintiff, and if the jury are in doubt as to 
its true location the defendant is entitled to a verdict. 
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5. That upon all the testimony in the case, the plaintiff is not entitled 
to recover. 

The second and fifth prayers for instructions by the defendant were 
refused, and the others were also refused, except as they were included 
in the general charge of the court. 

The defendant also asked his Honor to instruct the jury: 
6. That even if the jury should locate the line between lots 71 and 

70, as claimed by the plaintiff, yet if they find that in the year 1840, 
and from then on to 1861, when lot No. 79 was sold by Wilson, ad- 
ministrator, to White, R. C. Carson and others claiming under him, 
held actual, continuous, notorious and adverse possession of the land in 
dispute up to the fence, the plaintiff cannot recover, and they should 
find the issue submitted in favor of the defendant. 

His Honor responded to this instruction as set forth in his general 
charge to the jury. 

His Honor charged the jury as follows : (181) 
1. The burden is on the plaintiff in this action, to show by a 

preponderance of testimony, that he has title to the land described in 
the complaint, and if the plaintiff has not satisfied the jury by a pre- 
ponderance of testimony that he is the owner and has the title, the jury 
will respond to the first issue, "No." 

I f  the plaintiff has so satisfied them, they will respond "Yes7' to the 
first issue. 

2. I n  actions for possession, the plaintiff may show title in himself 
by a connected chain of title from the State, or from the Sovereign of 
the British Empire before the date of our independence; or the plaintiff 
may show the title out of the State, and possession under color of 
title for seven years; or without exhibiting a title from the State or 
Sovereign, may show continuous adverse possession under color of title 
for twenty-one years; or after showing title out of the State by thirty 
years actual possession, the plaintiff may show continuous adverse pos- 
session in himself and those under whom he claims, for twenty years 
before the action was brought. 

3. I f  both lots, Nos. 78 and 79, have been shown to have been enclosed 
and occupied by any person for thirty years, prior to 28 January, 1880, 
when the action was brought, not counting the time between 20 May, 
1861, and 1 January, 1870, the law presumes from such possession that 
a grant has been issued by the State. I t  is not necessary that the persons 
holding possession of either or both lots should have claimed under the 
same right, or should have been in privity. Such possession would be 
sufficient to raise a presumption of a grant as to the loczss in, quo, 
if it is shown to have covered both lots (Nos. 78 and 79)) whether in 
different persons or the same person, continuously from 1835 to the 
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bringing of this action, even though the possession of the locus 
(182) in quo was adverse to the plaintiff, after the plaintiff entered in 

1865, and up to the bringing of this action in 1880. 
4. I f  the evidence raises a presumption that a grant was issued, and 

if the plaintiff has satisfied the jury by a preponderance of evidence, 
that lots Nos. 78 and 79 was each enclosed and held continuously in 
possession from 1835 till the former (No. 78) was conveyed to W. E. 
White by Asbury in 1855, and until the latter was conveyed to W. E. 
White by Carson's administrator in 1861, and that White and his 
executors held continuous pos~ssion of each of said lots from the time 
it was conveyed to him, till lot No. 78 was sold to the plaintiff in 1865 
by said executor, then the plaintiff has shown continuous possession in 
himself and those under whom he claims, for twenty years, of the land 
described in the complaint, and the jury should respond to the first 
issue, "Yes." 

5. The burden is also on the plaintiff, to show that the defendant was 
in the wrongful possession of the land in controversy when the action 
was brought, and if the plaintiff has shown title in White, and prima 
facie to lot No. 78 in himself, he must still satisfy the jury in the same 
way, that the line of lot No. 78 runs according to the plan of the city 
of Charlotte, as recognized by the constituted authorities of the town, 
on 22 May, 1869, including some portion of the land in controversy. 
I f  the jury find that the line of lot No. 78 so run, included any portion 
of the land south of the, dotted line (fence) as laid down on the plot 
(supposing they have responded "Yes" to the first issue), then they will 
respond "Yes" to the second issue; otherwise, "No." 

6. The court is asked to charge the jury, that if the line of lot No. 78, 
run according to the plan of the city made in 1855, includes the bocus 
in quo, and the locus in quo was in the adverse possession of R. C. Carson 
and those under whom he claimed, from the year 1835, till Carson's 

administrator conveyed to William E. White in 1861, then the 
(183) plaintiff has not shown title to the locus in  quo, good against the 

heirs at law of R. C. Carson. 
The court instructs you, that in order to maintain this proposition, 

the burden would be upon the defendant, to show by a preponderance 
of testimony, that a title by actual possession matured in R. C. Carson 
or his heirs at law in 1861, or prior thereto, and that the line of lot No. 
78 included the bocus in quo, not only subsequent to the making of the 
map of the city in 1855, but for twenty years prior to 3 May, 1861, 
and no evidence has been offered by either of the parties to locate the 
lines of said lot prior to 1855. 

The jury found the issues in favor of the plaintiff. 
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I t  will be observed that every deed introduced in support of the 
plaintiff's title, except the earliest, which conveys 300 acres not shown 
to include the land in dispute, from that of the trustees and directors of 
the town of Charlotte to Isaac Alexander and others, undertakes to 
convey the four lots claimed by the plaintiff, designating them by 
numbers, and as being in Charlotte; and, all but the first, locating them 
according to the plan of said town. The survey made and accepted 
in  1855, as the town then was, and as presumed to have been originally 
laid out, except as intervening changes may have been made in widening 
the streets, as testified by the surveyor Caldwell, shows the disputed 
territory to be within the boundaries of lot 78. 

While the title is not traced continuously and without interruption in 
these conveyances, they nevertheless, as evidence of asserted property 
i n  those who made them, show that the lots thus numbered and with 
defined lines, have been known as such for more than a century. 

I f  then, the property in them has vested in the plaintiff, its extent 
is measured by the lines that enclose it, except as some other 
person has acquired a part by such posse~sion and so prolonged, (184) 
a s  to operate as a legal transfer. 

The testimony of the plaintiff as to the possession, commencing in 
1835, of the lots as separated by the divisional line across the square, 
by the different claimants without the aid of antecedent deeds, was 
properly left to the jury, and warrants the verdict that the title of the 
State thereto had become divested by the presumption of the issue of n 
grant, for to effect this, i t  was not necessary to show a privity in estate 
of the successive occupants. Davis v. McArthur, 78 N. C., 357. 

The succession of the deeds, from that of the sheriff to the bank, 
i n  August, 1842, down to that to the plaintiff, is unbroken, and the 
plaintiff testifies that William J. Alexander, who held the deed of 
Thomas J. Polk, made in 1826, was in possession of the lots, now in his 
own occupation, in 1835, and after Alexander, it was in possession of 
Asbury and White and witness. 

The possession of Asbury, under his deed from Grier, executed in 
July, 1848, until he conveyed to White in November, 1858, more than 
ten years, would put the title in him, without the aid of White's. 
continuance of possession afterwards. 

I n  like manner, the lots 71, 72, 79 and 80, were proved to be occupied 
from 1835 to 1840, by one Marshall Polk, in that year by him or 
Caldwell, and then by Carson, until his death in 1857, and thereafter 
by his widow and her second husband, Gregory. The interest of Carson 
was transferred by the deed of his pehonal representative, in May, 
1861, to the before mentioned William E. White, and are therein 
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described as "being in the town of Charlotte, and known as lots Nos. 
71 and 72, fronting on Tryon Street, and Nos. 79 and 80 back, being 
the lots on which the late R. E. Carson' lived at the time of his death," 
etc. Under this color of title, the possession of Carson to .his death in 

1857, would perfect it in him. But as such color, the deed would 
(185) enure to his benefit up to and not beyond the boundaries of the 

lots as fixed in the plan of the town. 
Thus the title to both sets of lots was in White at his death, and his 

executor's prior deed of four of them to the plaintiff, and his posterior 
deed of the others to whomsoever made, of which no proof seems to have 
been offered at the trial, like its retention by himself, would be in 
subordination to the calls of that of the plaintiff. 

Whatever divisional line might have resulted from previous long use 
and occupation, and the presumption thence arising, it is manifest that 
the plaintiff has acquired all the territory embraced in lot 78, as as- 
certained by reference to the plan and map of the city. Thus the 
controversy returns to the same position in which it was presented in the 
other appeal, and must be similarly solved. 

The facts proposed to be proved, and ruled out, were, for reasons 
given in the former opinion, incompetent for the purposes indicatcd, 
since the line, if any, produced by occupation and acts of ownership, 
was obliterated by the union of the title to each in White, and his esecu- 
tor's deed must be construed by the descriptive words of the subject- 
matter contained in it. The rejected evidence would have been competent 
to fix an uncertain and controverted boundary, but not to change 
that made in the deed that distinctly defines it. 

As an estoppel, it could not operate to vary the position of ihe 
dividing line, as determined by the grantor, who owned both lots, 
whatever equitable claim might thence arise as to the increased value 
imparted to the premises by reason of the improvement. Witl~out going 
into a needless repetition (and the case has already been protracted in 
the examination and discussion), we deem the appellant's exceptions 

disposed of substantially in our former ruling, and find no reason 
(186) to disturb the verdict and judgment of the present trial. 

The judgment is affirmed. 
No error. Affirmed. 

Cited: Roberts v. Preston, 100 N. C., 249; Blow v. Vaugham, 105 
N. C., 205; Cheatham v. Young, 113 N.  C., 166; Hawtein v. Ferrall, 
149 N. C., 244; Kirkpatrick v. McCracken, 161 N. C.,  200; Taylor v. 
Meadows, 175 N. C., 375; Woodard v. Harrell, 191 N. C., 197. 
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STATE EX EEL. COLLINS, SOLICITOB, ETC., v. J. T. GOOCH ET AL. 

1. As a general rule, a receiver is responsible for his own neglect only, and 
is protected when he acts in entire good faith. but when a receiver is 
appointed to take charge of an infant's estate who has no guardian, and 
is directed to lend cut the money and pay the income over to the ward, 
he will be held to the same accountability as a guardian. 

2. A guardian will be held liable for any loss resulting from a loan made 
without taking any security, however solvent the debtor may have been 
when the loan was made. 

3. I t  is the duty of a guardian in making his annual returns to set out the 
manner in which he has invested the ward's estate, and the nature of the 
securities which he holds as guardian. . 

4. A receiver or other trustee may keep money in a bank as a safe place of 
deposit, or may use the bank as a means of transmitting money to dis- 
tant places, and if he uses reasonable diligence he will not be held liable 
if the bank fails, but this does not authorize a loan to the bank by 
such trustee without taking security. 

5. Where a receiver was appointed to take charge of an infant's estate and 
invest the same, and report to the court annually, and he deposited a 
portion of the money in a bank in another State to his credit as receiver, 
on which deposit he was paid interest by the bank, which afterwards 
failed: I t  was held, that the receiver was liable for the loss, as he had 
failed to report to the court the manner in which he had invested the 
infant's estate, although he had acted in the best faith. 

(Boyett  v. Hurst, 1 Jones Eq., 166; Moore u. Askew, 85 N .  C. ,  199; Railroad 
Ob. v. Cowles, 69 N. C., 59; cited and approved.) 

' 

CIVIL ACTION, heard on a case agreed, by Sh;pp, J., at Janu- (187) 
ary Term, 1887, of H~LIE'AX Superior Court. 

Pending the action on the guardian bond of the defendant Hervey 
and his sureties, John T. Gregory, clerk of the court, was appointed 
receiver, and funds belonging to the infants Annie N. and Maggie W. 
Conigland came into his hands as such. The order was made a t  'Spring 
Term, 1882, in  these words: 

('This cause coming on to be heard, and it being made to appear to 
the satisfaction of the court, that John T. Gregory is a suitable and 
responsible person to appoint as receiver of the estates of Annie N. 
Conigland and Maggie W. Conigland: now, on motion of the relator of 
the plaintiff, and of the attorneys for the infants: I t  is ordered and 
adjudged by the court, that the said John T. Gregory be, and he is 
hereby appointed receiver of the estates of the said Annie N. Conigland 
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and Maggie W. Conigland, infants, with all the powers conferred by 
law upon such receiver; that no bond be required of him; and that he 
be permitted to expend the income of the said infants for their main- 
tenance and education during the next twelve months, and such other 
sums not exceeding one hundred dollars, for services rendered, and to 
be rendered said infants by their attorneys; and that he make annual 
returns to this court, to  be passed-upon and audited in  this cause by the 
judge presiding. 

Among the moneys collected by the receiver, was the sum of $2,616.16 
paid by the administrator of the deceased father of the infants, whereof 
a portion was deposited by him in  a bank in Norfolk, and a certificate 
taken in  the following form: 

Norfolk, Va., 19 October, 1882. 
"John T. Gregory has deposited in this bank twenty-two hundred and 

eighty-five dollars and nine cents, payable to the order of J. T. Gregory, 
receiver of Annie N. and Maggie W. Conigland, on the return 

(188) of this certificate properly endorsed. 
"The holder is entitled to interest from date, at  the rate of six 

per centum per annum, if i t  remains three months or longer, but this 
bank reserves the right, upon giving ten days notice, to-reduce the rate 
of interest on the 1st day of January and 1st day of July of each year. 

"Such notice to be served personally, or through the post office, directed 
to the address named on the books of this bank. 

"No. 1051. JOHN W. WHITEHEAD, President." 

The bank failed in April, 1886, at  which time i t  was indebted on the 
certificate of deposit $2,102.29, with interest from 19 September, 1884, 
of which $1,185.16, with interest from 1 November, 1884, was for the 
benefit of the said Maggie W. Conigland. The receiver had theretofore 
paid over to the said Annie N. Conigland, who became of age day of 

, 188 , her part of the fund, her interest therein then belong- 
ing to him. 

At the time of making said deposit, and up to the failure of the bank, 
the receiver believed i t  to be a perfectly safe and convenient investment, 
a t  a good rate of interest; the bank, up to its failure, was considered 
solvent, had good credit, and possessed the full confidence of the business 
community. 

The receiver kept his own private account current with the bank, 
but had none of his funds deposited there or in any other bank, on 
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certificate, except, as he had paid over to said Annie N. her share of the 
deposit money, i t  had become his own. 

The receiver filed annual accounts of the funds up to and including 
Fall Term, 1884, which were approved by the court, and ordered 
to be put on the record, but in none did he report what invest- (189) 
ments he had made, or what securities he had taken therefor. 

I t  is unnecessary to go into further details, since in the general ac- 
count of the trust funds, the only controversy is in reference to the 
personal accountability of the receiver for the loss sustained by reason 
of the insolvency of the bank. 

Upon the facts embodied in the case agreed, the court was oY opinion 
that the loss should fall upon the fund, and rendered judgment against 
the receiver for the residue in his hands with interest, instead of the* 
larger sum of $2,203.78 which he owes, if charged with the sum so 
lost. 

From this judgment the relator of the plaintiff appealed. 

R. 0. Burton for plaintif. 
W.  H. Day ( J .  M. Mullen and, Daniel also filed a brief), for defendant. 

SMITH, C. J., after stating the facts: I t  is manifest that there being 
no guardian, the receiver was appointed to act substantially as such, in 
taking care of and disbursing the fund. He is allowed to expend the 
income in the maintenance and education of the infants during the 
succeeding twelve months, and required to make annual returns, "to be 
passed upon and audited" by the judge presiding. While a receiver gen- 
erally, as a trustee, is responsible only for the consequences of his own 
neglect, and is protected when he acts in entire good faith in the manage- 
ment of the estate committed'to him, yet the measure of duty and re- 
sponsibility is to be found in the capacity in which he acts. I n  this 
case he is a quasi guardian, required to keep the money safely invested 
and bearing interest, which he may expend as income, for the infants; 
so that we may find in the similarity of functions, some aid in determin- 
ing the liability of his office, in ascertaining that of guardians. 

Now, we think a guardian would be deemed derelict who should (190) 
thus invest the estate of his wards, by deposit in another State 
and without security. However solvent may be the person or persons 
to whom, as principals, money is loaned, it is his duty to require further 
security. Boyett v. Hurst, 1 Jones Eq., 166. 

While this is a positive obligation imposed by statute, it is a recogni- 
tion of a safe rule for the preservation of the property, whose whole 
management is entrusted to the control and discretion of the trustee. 
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Moreover, i t  was an improvident disposition to place the fund not only 
in a bank in another State, but also far from his personal oversight and 
observation, which were due in order to its preservation. 

Furthermore, it is made the duty of the guardian to render his annual 
account and report the manner and nature of such investment as he 
may have made of the trust estate, The Code, sec. 1617, Moore v. Askew, 
85 N.  C., 199, to the end that the sanction or direction of the court 
may be had for every act which could affect the ward or his estate. 
I s  not this duty implied, and as much needed, when the receiver as a 
quasi guardian, is managing the trust fund? Had he reported the 
deposit 8nd been sustained by the judge, he would have had ample 
protection. I t  was at his own risk that he neglected to secure this 

*sanction. We do not impute to the receiver any intentional dereliction 
in the premises, for the unusual order dispensing with bond and securi- 
ties shows the confidence both of the court and counsel in his personal 
integrity and fitness for the place, and we have no doubt that it was 
well merited, but we are indicating and enforcing a statutory rule of 
fiduciary obligation, necessary for the security of fiduciary interests. 
We are aware of cases, indeed they are numerous, where a receiver is 
held justified in using banks as depositaries and disbursing agents, as 

affording facilities in the settlement of estates and in transmitting 
(191) money by bill to distant residents entitled, as in Knight v. Lovd 

Plymouth, 3 Alk., 480; Rowth v. Howell, 3 Ves., 565. To like 
effect is the ruling in R. R. v. Cbwles, 69 N. C., 59. 

These, however, are acts done in discharge of a duty, to which such 
agencies furnish great facilities, and are strictly proper. But the present 
case is different. The receiver insists and takes a security in the form 
of an assignable certificate, designating, it is true, the character of the 
fund. as in other cases of making a loan. He leaves the fund for a 

u 

considerable period, without asking the advice, or making known what 
he has done, to the judge, whose officer he is, and under whose autho~ity 
he acts. Under the circumstances, we think there has not been that 
circumspection and vigilance due from the trustee, and that he ought to 
make good the loss. 

u 

Judgment reversed, and judgment for the whole amount. The residue 
of the judgment will not be disturbed. 

Error. Reversed. 

Cited: Moore v. Eure, 101 N.  C., 15; Cobb v. Fountain, 187 N. C., 
338. 
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JAMES L. CARROLL AND W m  V. JOHN BARDEN. 

Where neither the record nor the case on appeal shows any exception or 
assignment of error, the judgment will be affirmed. 

(Phipps v. Pierce, 94 N. C., 514; Lytle v. Lytle, ibid., 522; Pleasads o. R. R., 
95 N. C., 195 ; cited and approved.) 

CIVIL ACTION, heard on appeal from a justice of the peace, by 
Cla~rlc, J., at Fall Term, 1886, of SAMPSON Superior Court. 

There was a judgment for the defendant and the plaintiffs appealed. 

No coumel fop plaintiffs. (192) 
H. E. Farison,, A. W.  Haywood and Kerr f OT def aadanf. 

M E ~ M O N ,  J. We have carefully examined the record of this appeal, 
and fail to find either in  it, or the case settled upon appeal, any excep 
tion or assignment of emor. There is nothing appearing, that in terms 
or by the remotest implication indicates the slightest dissatisfaction 
with the judgment appealed from, except simply that the appeal was 
taken to this Court. I t  is settled by a multitude of decisions, that in 
such case the judgment must be affirmed. 

The presumption is that the judgment is not erroneous. The party 
who alleges the contrary must show it, not by oral suggestion on the 
argument, but he must assign it in the record in such reasonable way as 
that this Court can see it. This is essential. The statute prescribes 
how this shall be done. Phipps v. Pierce, 94 N.  C., 514; Lytle v. Lytle, 
ibid., 522; PCemants v. R. R., 95 N. C., 195. See, also, Clark's Code, 
p. , where many earlier cases are collected. Judgment affirmed. 

No error. Affirmed. 

R. J. M. BARBER v. R. M. ROSEBORO. 

Judge's Ghuvge-Excoptio to: 

1. Where the assignment of error to the judge's charge to the jury, was 
"that the appellant excepted to the whole charge and especially to the 
instruction on the third issue": It w a s  held, that such assignment of 
error was improper. 

2. Where there is no evidence to prove the ammative of an issue,.it is not 
error for the judge to so charge the jury. 
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(193) CIVIL ACTION, tried before MacRae, J., at February Term, 
1886, of ROWAN Superior Court. 

There was a judgment for the defendant, and the plaintiff appealed. 

No counsal for pla8ifitif. 
Thm F. KAtz fov dejfedamt. . 

MERRIMON, J. The case settled upon appeal states, that "the plaintiff 
excepted generally to the whole charge, and especially to the instruction 
given upon the third issue." 

Error cannot thus be assigned as to the whole charge-it must be 
specified with reasonable certainty, and designate the particular part 
or parts of the charge to which there is objection. 

We think the instruction given the jury as to the third issue was cor- 
rect. The inquiry was: "Did the defendant wrongfully discharge the 
plaintiff?" So far  as appears, all the evidence bearing upon i t  tended 
to prove that the defendant did not discharge the plaintiff; but another 
person-a subcontractor-did, the defendant objecting. The court 
might, therefore, properly tell the jury, that "on this testimony, you 
will be obliged to hold that defendant did not wrongfully discharge him." 
I f  there was no evidence tending to prove the affirmative of the issue, the 
court might so instruct the jury, and tell them that they ought to render 
a vmdict in the negative. 

The judgment must therefore be affirmed. 
No  error. Affirmed. 

Cited: McK&n,on v. Mowiso.n8, 104 N. C., 362; Woodbury v. Eva,ns, 
122 N. C., 781. 

(194) 
RICHMOND PEARSON, EXECUTOR, ET AL. V. SAM'L CARR. 

Ref e r m c ~ - F k Z  Judgment-Damages. 

1. No order of reference can be made to ascertain any facts taking place 
after the final judgment. 

2. After final judgment in the Supreme Court, the Superior Court has no 
power to order a further reference, or to take any action in the cause. 

3. So, where after finding judgment in the Supreme Court, it was suggested 
that since the date to which the referee's report settled the rights and 
liabilities of the parties, the plaintiff had remained in possession of the 
land'and become liable for additional rents: I t  m s  held, that the right 

162 



N. C.] FEBRUARY TERM, 1887. 

I could not be enforced in this action, but the defendant must bring a new 
action to ascertain the amount of such additional liability. 

4. Under the former practice, in an action of ejectment or trespass, damages 
were awarded only up to the time of bringing the action, but under the 
present system, they are recoverable up to the time of the trial. 

(Whissenhzcrtt v. Jones, 78 N. C., 361; Burnett v. Nicholson, 86 N. C., 99; 
Want v. Edwards, 88 N. C., 246; cited and approved. Bledsoe u. Nimon, 
69 N. C., 81 ; distinguished.) 

MOTION, by the defendant ili the cause, to reopen an account, heard 
before Shipp, J., at June Term, 1886, of BUNCOMBE Superior Court. 

This case was before the Court at  February Term, 1886, and is 
reported in 94 N. C., 567-574. The motion was refused, and the de- 
fendant appealed. 

The facts appear in  the opinion. 

iVo counsel for ph,intifs. 
C. A. Moore fov defendmt. 

SMITH, C. J. I n  deciding the double appeal in this case, at  the 
February Term, 1886, we used these words in concluding the 
opinion: "The investigations of the referee have been careful, (195) 
painstaking and thorough, and the results conveyed in his report. 
Under the correcting hand of the revising Court, his errors have been 
rectified; and, in  our opinion, substantial justice is meted out in the 
final judgmmt of the Courd; and of this the plaintiffs have no just 
grounds for complaint." 

Thus every matter in controversy in the suit was adjusted, and the 
cause absolutely determined. When the action of this Court was certi- 
fied to the Superior Court, the defendant's counsel, suggesting that since 
the period down to which the referee brought the conflicting claims of 
the parties, the plaintiff continuing his occupancy of the land, has 
become liable for further rents and profits, as well as damages for waste 
committed, moved the court to reopen the reference, in order that an 
account of these may be taken, and the plaintiff charged with these also; 
that is, he proposes in effect to reopen the controversy, settled by a con- 
clusive and final adjudication, and introduce matter of subsequent occur- 
rence, not involved in  the decision, for inquiry. 

The court very properly refused to entertain the motion, for that 
the final judgment was not in that, but in the appellate court. From 
this the defendant undertakes to appeal, and thus bring up the record 
again. 

Upon the hearing of the appeal, i t  was intimated to defendant's 
counsel that an interference with the cause, if permissible at all, must 
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be in this Court; and thereupon a petition was filed here, asking the 
same relief as was refused in the court below. 

We have no hesitancy in denying the application, as irregular and 
warranted by no practice or precedent known to us. If i t  were allow- 
able upon such grounds, causes would not be settled, though everything 
in dispute had been adjudicated, and judgments final would become little 
more than orders in the cause, and in violation of the maxim, "in)te~est 

re:pblicce, ut sit jin8& ZZitium." There must be some time in the 
(196) progress of an action to which all opposing claims must be com- 

puted, and when that point is reached and these all determined, 
it of nAessity comes to an end. 

I n  Bl&oa v'. Nixom, 69 N. C., 81, a similar effort was made in the 
Superior Court to obtain a new trial of one of the issues disposed of in 
the reference, and upon appeal the proceeding was dismissed, because 
the cause was in the Supreme Court. 

But the application was entertained as made in the Supreme Court, 
and the relief, after some hesitancy, granted, and there would otherwise 
be no remedy for the wrong. This was done upon newly discovered 
evidence. While this case, as a precedent, sustains the ruling of the 
court below in declining to take cognizance of the subject-matter of the 
complaint, i t  gives no support to the present demand, in whichever court 
preferred. 

Here there is no alleged wrong in any of the rulings entering into the 
judgment, which can only be corrected by its reformation, and this upon 
a petition to rehear, or for evidence lately discovered, material in its 
bearing, and where there has been no negligence in bringing it forward 
at the proper time. 

The claims of the defendant, if well founded, are not concluded in 
what has been done, but may be asserted, and must be sought in a new 
action. 

Under the former practice, when the possession of land was the object 
of the action, or where acts of trespass were to be redressed, compensa- 
tion was awarded only for such as were committed before the bringing 
of the suit. Now, damages are recoverable up to the time of trial. 
WltiissenJtzcfit v. Jmes, 78 N. C., 361; Bumett v. Nickohom, 86 6. C., 
.99; @mt d. Edw.ds, 88 N. C., 246. 

But in no case in the one action are they to be recovered after final 
judgment. Such trespasses are cohtinuous and separate, and 

(197) no court can look into the future and determine how long they 
may be repeated, or when they will cease. 

This appeal must be dismissed, and the application in this Court 
denied. 

Dismissed. 
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Cited: White v. Butchw, ante, 10; Brendla v. Herren, post, 259; 
Arvingtm v. Arringtcm, 114 N. C., 120; Credle a. Ayms, 126 N.  C., 16; 
HcCaZZ v'. Webb, ibid., 762; S. c., 135 N. C., 366; Tussey v. Owen, 147 
N. C., 337. 

D. G. McMILLAN m AL. v. MARCUS A. BAKER. 

1. Where the Supreme Court has passed upon the effect of record and docu- 
mentary evidence in one appeal and remanded the case for a new trial, 
it is not error for the trial judge to refuse to submit an issue to be found 
only on such evidence, when it was declared by this Court to be in- 
sufficient for that purpose. 

2. The ruling of the Supreme Court in such case, is not res judb ta .  

3. A written statement of the defendant relating to the subject-matter of 
the action is clearly competent evidence against him. 

4. Where there is a verdict in favor of the appellqe, the Supreme Court can 
only award a new trial for error committed on the trial before the jury, 
and cannot reform the verdict or give final judgment for the appellant. 

CIVIL ACTION, tried before Boykim, J., and a jury, at  May Term, 1886, 
of CUMBERLAND Superior Court. 

The case has been twice before this Court, and is reported in  85 N. C., 
291; and 92 N. C., 110. 

There was a judgment for the plaintiffs, and the defendant appealed. 

N. W. Rag for pZdnltifs. 
. E. R. Stamps f o r  d e f d m t .  (198) 

SMITH, C. J. When this case was before us on a former appeal, 85.  
N. C., 291, the force and effect of the documentary proofs offered in 
evidence in determining the nature and extent of the trust estate vested 
in Elizabeth Ann McMillan, the mother of the plaintiffs, and the de- 
fendant's title under the sale by execution against her, were passed on 
and decided. 

I t  was declared, that the deceased trustee, Ronald McMillan, under 
the deed from Williams, made pursuant to the decree of the court, 
held the land in trust for the sole and separate use of the said Elizabeth 
Ann for life, and in remainder for their children. 
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I t  was further declared, that if any estate in the land passed to the 
defendant under the sheriff's sale and deed (which was by no means 
admitted), it expired at her death, and that of the plaintiffs vested in 
possession. 

But the case was not presented in a form permitting a final adjudica- 
tion in this Court, since the verdict under the adverse ruling of the 
court was in favor of the defendant, and could only be set aside to be 
passed on afterwards under proper instructions, unless the parties con- 
sented to act upon the opinion without another jury. This has not been 
done, and upon the trial issues were submitted and passed on as follows: 

1. Are the plaintiffs owners of and entitled to the possession of the 
lands described in the complaint? Answer: Yes. 

2. What damages have plaintiffs sustained by the defendant's posses- 
sion of the lands described in the complaint since the death of Mrs. 
McMillan on 5 April, 1878, up to the present time? Answer: $1,000. 

3. Did Ronald McMillan pay for the land in controversy when he 
bought from D. 5. Williams with the trust fund received by him from 

Lewis, trustee ? Answer : Yes. 
(199) Judgment having been rendered for the plaintiffs, the defend- 

ant appealed. 
Ex. 1. The court declined to submit an issue proposed by the defend- 

ant as to alleged mistake in the declaration of trusts in the deed from 
Ronald McMillan to David Lewis, trustee, made 21 May, 1849, in favor 
of the children of Elizabeth Ann by her husband Ronald. The refusal 
was based on the fact that the record and documentary evidence, now 
proposed to be introduced, was the same and none other, as that used 
in the former trial, upon which this Court had already ruled adversely 
to the defendant. The proofs being the same and their effect having been 
already passed on, though not presenting a case of res jd icata  with 
its consequences, the course of the court was entirely correct, and ex- 
hibits a proper respect for the opinion of this Court. The refusal stands 
upon the same footing as if an issue had been submitted and a response 

,rendered under the direction of the court; or rather an issue, which, 
however answered, would be immaterial and without effect. 

Ex. 2. The jury were instructed to find the first iswe in the affirmative. 
There was no error in this, for it was but declaring the law as laid 
down in the first appeal, as the proofs were the same as were then before 
the appellate Court. 

Ex. 3. The record shows an objection to the exhibition in evidence 
upon the question of damages, of a statement of account between the de- 
fendant and the plaintiff Daniel G., bearing the signature of the former, 
and offered to corroborate the testimony of the latter as to rents and 
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receipts from cotton grown upon the land. We infer from the statement 
of the judge, that this exception was not intended to be presented i n  
the transcript, but i t  is there and must be disposed of. 

We are unable to see any ground in support of the exception. It is the 
written statement of the defendant, and as clearly pertinent to 
the inquiry, so i t  is certainly competent. (200) 

There is no error, and the judgment must be affirmed. 
No  error. Affirmed. 

S. L. LOVE ET AL., EXECUTORS, ET AL. V. R. V. WELCH. 

Specific Pwformnce-Statute of Frauds-Pleading. 

1. If one agrees in writing to convey land in consideration of the verbal 
promise of the vendee to pay the price, the contract is binding on the 
vendor, although the vendee may avoid the obligation on his part, if he 
chooses to plead the statute of frauds. 

2. In such case, the fact that the vendor is bound while the vendee is not, 
will be considered in passing on a demand for specific performance by 
the vendee, and if the vendee has allowed much time to elapse, specific 
performance will not be decreed. 

3. So, where a vendee who was not bound in writing to pay the purchase . 
money, allowed thirty years to pass before he asked for specific per- 
formance, during all of which time he had not tendered payment, and 
did not offer any excuse for his long delay, specific performance was 
refused. 

4. The specific performance of the vendor's agreement to convey land is 
not a strict right to be enforced at  the will of the vendee, but it rests in 
the sound discretion of the judge, such discretion to be governed by the 
rules laid down by the courts of equity in this respect. 

5. Where the counterclaim asking for specific performance, alleged that the 
purchase money was paid in full, but the jury found that this had not 
been done; I t  was held, that the defendant was not entitled to specific 
performance in this state of the pleadings. 

(Mi&Z v. Burnett, 4 Jones, 249; &em v. R. R., 77 N. C., 95; Gllrrznaday v. 
Bhepard, 2 Jones Eq., 224; Llyod v. Wheatleg, ibid., 267; Herren v. Rich, 
95 N. C., 6 0 ;  cited and approved.) 

CIVIL ACTION, tried before Avery, J., and a jury, at  Fall  Term, 1886, 
of JLYWOOD Superior Court. 

This action, begun on 12 February, 1885, by two of the four (201) 
executors of James R. Love, of the others, one having died, and 
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the other became insane since their qualification, to whom were after- 
wards added the other plaintiffs (the heirs at law and devisees of the 
testator, and the husbands of such as were married), is to have declared 
null certain deeds for land, bearing the signature and seal of the testator, 
alleged to have been delivered to the defendant without authority from 
the testator, and registered in the county. 

The answer controverts these allegations; declares that full payment 
of the purchase money for both tracts has been made, and possession 
taken and maintained by the defendant for a long series of years; and 
as a claim for affirmative relief, demands that title be made to him for 
the 1757 acre tract described in the first article of the complaint, for 
which no deed had been given by the testator. Issues were submitted, 
and responded to as follows: 

I. Were the deeds mentioned in the complaint delivered by James R. 
Love to his agent, P. W. Edwards, without the knowledge of the defend- 
ant Welch, and with instructions to retain said deeds in his possession 
until the defendant Welch should surrender to said Edwards certain 
bonds or evidences of title to land? Answer: No. 

11. Were the said deeds delivered by James R. Love to said Edwards, 
with instructions to deliver them to defendant Welch, and did said 
Edwards deliver said deeds in accordance with said instructions from 
James R. Love? Answer: Yes. 

111. Did the said Edwards deliver said deeds to Samuel L. Love, one 
of the executors of James R. Love, and did Samuel L. Love deliver said 
deeds to the defendant R. V. Welch, before the conditions prescribed by 
James R. Love as precedent to their delivery were performed by said 

Welch ? Answer : No. 
(202) IV. Were the said deeds delivered to the defendant Welch after 

the death of James R. Love? Answer: Yes. 
V. Did James R. Love contract and agree with defendant R. V. Welch 

before the date of said deeds, to convey to him the land covered by the 
deeds, and did defendant pay the price agreed to James R. Love for said 
land ? Answer : No. 

VI. Did James R. Love contract and agree with defendant Welch to 
convey the 1,757 acre tract mentioned in defendant's answer, and covered 
by the paper signed by J. R. Love, upon the payment of a price agreed, 
as alleged, on 28 November, 18542 Answer: Yes. 

VII .  Has the defendant paid the purchase money so agreed upon as 
the price of said last named tract? Answer: No. 

VII I .  Was the instruction given to, or the understanding had between 
J. R. Love and Edwards, when said deeds were delivered to Edwards, 
in  reference to said deeds, such, that under the terms of such instruc- 
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tions or agreement, said Love had the power to take said deeds out of 
the hands of Edwards at any time before delivery to defendant? Answer : 
No. 

Upon the verdict, the following judgment was rendered: 
"This cause coming on to be heard upon the issues and the responses 

thereto by the jury, upon motion of counsel, it is ordered and adjudged 
by the court, that the defendant is the owner of the twenty-seven hundred 
acre tract of land mentioned in the pleadings, and that plaintiffs are in 
law and equity the owners of the seventeen hundred and fifty-seven 
acre tract of land described in:he survey appended to the defendant's 
answer, and mentioned in the -pleadings, and that defendant is not 
entitled to conveyance for said land. And it is further ordered, that the 
defendant recover the costs of this action, to be taxed by the 
clerk of Haywood County." (2031 

The only evidence of the contract for the sale of the 1750, more 
accurately 1,757 acre tract, is contained in the following writing: 

"P. W. EDWARDS, 
SIR-YOU will run for R. V. Welch all the lands from his lower line 

between him and the Plott line, and keeping a straight course to the top 
of the ridge which divides the two Richlands. I mean our fork and 
the Allen fork, keeping that main ridge to where the grassy ridge leaves 
the same, keeping down the grassy ridge to a stake on the original 
Allison line, then with that line to the "Ashe corner," at the head of 
a prong of Scott's Creek, near the wagon road, as I have sold him all 
my interest in the same at the rates of fifteen cents per acre. . 

28 November, 1854." (Signed) J. R. LOVE. 

The land was accordingly surveyed as directed in this note, but no 
deed conveying it was ever executed, nor was there any evidence of the 
defendant's being in possession of any part of the tract, while it was 
conceded he did have possession of a portion of the 2,700 acre tract, 
described in the second article of the complaint, as a tenant in common 
with the testator, and had acquired such possession before the date of 
the deed therefor to him. 

I t  was in evidence, that the smaller tract had greatly advanced in 
value since November, 1854, the date of the letter to the surveyor, and 
was now worth from one to three dollars per acre. The answer averred 
full payment for both tracts, while the verdict establishes the contrary 
as to the smaller, if not as to both. 

From so much of the judgment as refuses specific performance (204) 
of the alleged contract to convey the 1,757 acre tract, on pay- 
ment of the purchase money specified therein, the defendant appeals. 
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R. D. Gilmev for plaintiffs. 
R. T. Gray, W.  B. Furguson and Jolhn Devereux, Jr., for defendant. 

SMITH, C. J., after stating the facts: I t  is to be observed, that the 
defendant has never entered into a written contract to bind himself to 
pay for the land, and this is as necessary to impose an obligation on 
the vendee as it is upon the vendor. I t  is only required by the statute 
that the written instrument be signed by the party to be charged, or some 
one authorized on his behalf, and hence one may be bound and the other 
not by the contract. I t  is so ruled in Mixell v. Burnett, 4 Jones, 249, 
in which Pmrson, J., delivering the &inion, says: "If one agrees in 
writing to convey land, in consideration of a verbal promise of the 
other party to pay the price, the contract 'is binding on the vendor, 
although the vendee may avoid the obligation on his part, if he chooses 
to protect himself under the provisions of the statute." To same effect 
in Green v. R. R., 77 N. C., 95. 

The difference in the relations of the parties to the contract, its obli- 
gation resting on one, and incapable of being enforced against the other, 
if he chooses to resist, must be considered in passing upon a demand for 
specific performance, and particularly the reasonableness of the delay in 
making it. "If the one is bound and the other foot-loose," (we quote 
from the same opinion), "the time must be short, for it would be un- 
reasonable to keep the parties in so unequal a condition for a long time." 

Here the evidence of the contract is contained in a written 
(205) direction to the surveyor, given more than thirty years before the 

present suit was commenced, without any action on the part of 
the defendant, who alone could enforce i t ;  without excuse for or 
explanation of the delay, and without paying any part of the incon- 
siderable sum due as purchase money. The vendor, and those who suc- 
ceeded him, could not compel its payment, because no legal obligation 
rested upon the defendant, and if he had been bound by a written but 
unsealed instrument, the statute of limitation would have interposed a 
barrier to the recovery. 

The defendant's long slumber upon his now asserted right, if not, 
unexplained, an abandonment, is strong evidence of an intent to abandon 
it. 

Again, during this long period of inactivity, the value of the property 
has advanced from fifteen cents to from one to three dollars per acre; 
and it is only when awakened by the plaintiff's action upon an asserted 
equity to have all the lands restored, and the supposed deeds annulled, 
that, without having paid any of the purchase money, he asks the court 
to make the plaintiff convey the title to the smaller tract to him, on 
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payment of the purchase money. I s  this claim to be upheld, and has it 
any support in the equity which the court administers? The answer 
is found in an extract taken from 2 Story's Equity Jurisprudence, see. 
771: "In general, it may be stated, that to entitle a party to a specific 
performance, he must show that he has been in  no default in not having 
performed the agreement, and that he has taken all proper st,eps towards 
the performance on his part. I f  he has been guilty of gross laches, or 
if he applies for relief after ai lomg laps0 of time5 unexp~Zain.ned by eq& 
ta8b2e circumstances, his bill will be dismissed." 

The exercise of this form of remedial power, while in one sense dis- 
cretionary, yet the discretion is not arbitrary, but is "controlled and 
governed by the principles and rules of equity to be found in the 
adjudicated cases" (Pom. Cont. see. 36), and hence we have (206) 
considered the case in the light of them. 2 Story's Eq. Jur., see. 
742; C a n d y  v. Shepard, 2 Jones Eq., 224; Lloyd v. Whmtley, iibid., 
267: Herren v. Rich, 95 N. C.. 500. 

Again, his case is not properly presented before the court in the an- 
swer, which, upon anmallegation of payment, demands an unconditional 
conveyance of the title, while the fact is found by the jury that nohe of 
the consideration has been paid. 

The only exception taken by the appellant is to the refusal of the 
court to render judgment for a specific performance of the contract upon 
payment of the purchase money for the 1,757 acre tract, and in this 
ruling we concur. 

There is no error. Judgment affirmed. 
No error. Affirmed. 

Cited: Ramsey v. Gheew, 99 N. C., 218; Burnap v. Sedberry, 108 
N. C., 309; Holden v. Purefoy, ibid., 170; Beattie v. R. R., ibid., 439; 
Improvement Co. v. Guthrie, 116 N.  C., 384; H,all v. Misenheher; 
137 N. C., 187; Rudisill v. Whitmer, 146 N. C., 411; Brown v. Hobbs, 
154 N. C., 550. 6 

1. A proviso in a deed in absolute restraint of all alienation is void, but such 
condition if limited and reasonable in its application and as to the time 
when it must operate, will be upheld. 
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2. Where the condition in a deed upon which the estate is to be divested and 
go to a third party is founded on a contingency which never can happen, 
the grantee will take a fee simple. 

3. Land was conveyed to two sisters and their heirs by deed, but the deed 
provided that in case either of them married, that the land should belong 
to their brother, and also provided that the grantees should not sell or 
dispose of the land in any way whatever. The feme grantees sold the 
land, an% both died unmarried; It  was he14 that their grantee got a 
good title. 

(207) CIVIL ACTION, tried before Boy7ci.n, J., at May Term, 1886, of 
CUMBEBLAND Superior Court. 

I t  appears that Neill Munroe was the owner in fee of the land men- 
tioned and described in a deed executed by him at the time therein 
mentioned, whereof the following is a copy: 

I 

" T o  all people to whom, these p~esemts shall come, I ,  Neill Mumroe, do 
s m d  greeting: 

"Know ye, that I, the said Neill Munroe, of the county of Cumber- 
land, and State of North Carolina, for and in consideration of the love 
and good will and affection which I have and do bear towards my living 
children, Thomas Munroe, Patrick Munroe, Annabella Munroe and 
Mary Munroe, of the county and State aforesaid, have given and 
granted, and by these presents do freely give and grant unto the said 
Thomas, Patrick, Annabella and Mary, their heirs, executors or ad- 
ministrators, all my lands and negroes in the county aforesaid, and in 
Moore County. Unto Thomas I give fifty acres of land, lying and being 
in the county of Moore, on the waters of Cameron's Big Branch; unto 
Patrick I give all that part of the plantation whereupon I now live, 
lying on the south side of the road, aad negro boy named Whitington; 
and unto Annabella and Mary, I give all that part of said plantation 
lying on the north side of the road, as long as either of them is single, 
but if the$ should get married, then the whole of the plantation be 
Patrick's, and if he should die without lawful issue, then the land to 
belong to Thomas. I likewise give unto Annabella a negro boy named 
Isaac, and unto Mary I give a negro girl named Henny, provided that 
if the said Henny shall live to have children, the said Mary will give 
the first child unto Effy Jane, Thomas Munroe's daughter; provided 
always, that neither Patrick, Annabella nor Mary shall sell or dispose 
of any part of the above named land and negroes in any manner what- 

soever. To have and to hold all the said land and negroes to them, 
(208) th;! said Thomas, Patrick, Annabella and Mary, their heirs, 

executors or administrators, without any manner of condition. 
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"In witness whereof, I have hereunto set my hand and seal, this 31st 
day of August, one thousand eight hundred and twenty-nine. 

NEILL MUNROE (Seal). 

"Signed, sealed and delivered in the presence of 
PATRICK MUNROE." 

And at September Term, 1829, said deed was proved and registered. 
Afterwards, about the year 1855, Patrick Munroe, named therein, 

died, &nd never having been married, left no lineal heir. 
Annabella Munroe, named therein, died about the year 1863, never 

having been married, and never having had issue. 
Mary Munroe, named therein, survived her last named brother and 

sister, and never having married, died on 14 May, 1883. 
On 27 January, 1860, the said Mary and Annabella sold and conveyed 

by deed in fee, the land mentioned in the deed above set forth, to W. S. 
Hall, who thereafter died, leaving surviving him the defendant W. S. 
Hall and the feme defendant Julia McLauchlin, his only heirs at law, 
upon whom the lands of their ancestor descended, and they are in 
possession of the land in question, and claim to be the lawful owners 
thereof as such heirs. 

Thomas Munroe, xiamed in the deed above set out, died intestate many 
years ago, and the plaintiffs are his children and heirs at law. They 
contend that the deed above mentioned, operated to convey to Mary 
Munroe and Annabella Munroe, therein named, only a life estate in the 
land described in it, situate on the north side of the road designated, and 
therefore the title is in them. 

These facts were agreed upon and submitted to the court for (209) 
its judgment. The court thereupon entered judgment, whereof 
the following is a copy: 

"Upon the foregoing case agreed, it is adjudged by the court that the 
deed therein set out, conveyed to Annabella Munroe and Mary Munroe 
in fee simple the lands therein described, and the defendants are owners 
thereof in fee simple and legally in possession of the same. I t  is there- 
fore adjudged, that the defendants go without day, and recover of the 
plaintiffs and their security the costs of this action, to be taxed by 
the clerk." 

The plaintiffs having assigned error, appealed to this Court. 

N.  W.  Ray for plaintiffs. 
No counsel for defendants. 
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MEBRIMON, J., after stating the facts: The sole question presented 
by the record in this case for our decision is, did the deed in question 
operate to convey the fee-simple estate in the land therein described as 
situate and being on the north side of the road mentioned to Annabella 
Munroe and Mary Munroe? 

We cannot hesitate to answer this auestion in the affirmative. The 
deed by appropriate terms for that purpose, conveys the fee to them, 
and there is nothing in it that at all indicates a contrary intention on 
the part of the donor, except the words limiting the estate to these 
sisters "as long as either of them is single," and the proviso in a 
mbsequent part of it, that they should never "sell or dispose of any 
part of the above named land . . . in any manner whatever." 

The effect of the words "as long as either of them is single," need not 
be considered, because both the sisters died many years ago, and were 
never married. I n  any possible view of these words, they could only 

indicate a purpose to give the land to Patrick in a contingency 
(210) that never happened and never can happen. There is no intima- 

tion of any purpose to abridge the estate given them, unless in the 
contingency of marriage. 

As to the pr'owlisol recited above, i t  is repugnant to the fee-simple 
estate previously conveyed, and is in absolute restraint of all alienation, 
and is therefore simply void. An important incident of the fee-simple 
estate, is the right of alienation, and hence, any 'condition in a deed 
conveying lands or a devise that seeks to prevent alienation altogether, 
is void, being repugnant to the estate conveyed. The rule, however, is 
not so comprehensive in its operation as to prevent all conditions and 
restraints upon the power of alienation. Such as are limited and reason- 
able in their application, and as to the time they must operate, are 
valid and will be upheld. 1 Wash. on R. P., 67-69; 4 Kent Com., 135; 
Pearson's Law Lee., 135. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

Cited: IAtirne~ v. Waddell, 119 N. C., 378; Christmas v. Winston, 
152 N. C., 49; Schwrem v. Falls, I70 N. C., 251; Brooks v. Grifin, 
177 N. C., 8 ;  Stokes v. Dixon, 182 N. C., 325. 
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W. W. ROLLINS ET AL. v. M. H. LOVE, ADMINISTBATOB. 

AppmdUndertaj%iy on, Appeal-Judgment. 

1. An appeal which is docketed in the Supreme Court a t  any time during 
the term next after it was taken, is in time, and will not be dismissed, 

, except as provided by Rule 2, par. 8. 

2. If the appeal is not docketed before the call of the district in which it 
belongs, the appellee may move to docket and dismiss under Rule 2, par. 8. 

3. An appeal will not be dismissed because of defects in the undertaking on 
appeal, unless the provisions of chapter 121, Laws of 1887, are observed. 

4. As this statutory regulation only affects the procedure, the Legislature 
had power to make its terms applicable to appeals pending at  the time 
of its passage. 

5. Where a judgment is rendered against two defendants, one only of whom 
appeals, the appeal does not vacate the judgment as to the defendant 
who does not appeal. 

6. Where a judgment has been rendered against a surety to a bond, who 
died after the judgment was entered, his administrator cannot set up 
as a defense to a notice to show cause why judgment should not be 
entered against him as administrator, and execution issue, that his in- 
testate was insane when he signed the bond. Such matter must be brought 
forward by a direct proceeding to attack the judgment. 

(Barbee v. &w%, 91 N. C., 158; Cross v. Williams, 91 N. C., 496; Williams 
v. Hartman, 92 N .  C., 236; Fowler v. Poor, 93 N .  C., 466; cited and 
approved.) 

MOTION in a cause pending i n  BUNCOMBE Superior Court, (211) 
heard by Avevy, J., a t  August Term, 1886, of said court. 

After the appeal was docketed in  this Court, a motion to dismiss was 
made: First, because the appeal was taken from a judgment rendered a t  
August Term, 1886, of the Superior Court, and the appeal was not 
docketed in  the Supreme Court until 22 December, 1886; and, second, be- 
cause the undertaking on appeal was not in  the terms required by the 
statute. 

The October Term, 1886, of the Supreme Court, had not expired on 
22 December, when the appeal was docketed. 

The facts on the merits were as follows: 
It appears that the action of W. W. Roll& et al. v. R. M .  H e n ~ y ,  

brought to recover land, was pending in  the Superior Court of the county 
of Buncombe, and the defendant therein, i n  order to entitle himself to 
make defense, executed his undertaking in that behalf, as required 
by the statute (The Code, see. 237), in  the sum of $3,000, with 
R. G. A. Love as his surety thereto. 
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ROILINS v. Low. 

(212) Afterwards, at Spring Term, 1880, the plaintiff in that action 
and the appellee here, obtained judgment aga i~s t  the defendant 

therein and his said surety, for $2,400, from which judgment the de- 
fendant appealed to this Court. (Rollins w. H e w ,  84 N. C., 569.) 

At January Term, 1881, of this Court, the judgment so appealed 
from was affirmed, and judgment was entered in pursuance of that 
affirmance, in the Superior Court at the August ~ e r m  thereof, 1881. 

The said surety, R. G. A. Love, died pending the appeal mentioned, 
in May, 1880, and the present appellant was appointed administrator 
of his estate in June of the same year. 

On 11 October, 1884, the appellant was served with notice to appear 
in court, "to show cause why judgment should not be entered against 
him, and execution issue thereon," as to the judgment above mentioned. 
Thereupon, the appellant appeared and opposed the motion of the ap- 
pellee for judgment and execution, and in  answer thereto alleged : 

I. That at the time R. G. A. Love executed and signed the defense 
bond in said action, he did not have sufficient mental capacity to know 
the nature and obligation of said bond, or to make a contract, or to 
execute said bond. 

11. That at  the time of entering said judgment, R. G. A. Love was 
deceased, and the defendant, M. H. Love, was not made a party to said 
suit, and was not a party to said judgment, and had had no day in 
court. 

V. That plaintiffs' motion is barred by the statute of limitation, 
which defendant especially pleads in bar of plaintiffs' recovery. 

Wherefore the said M. H. Love demands that said motion be dis- 
missed with costs. 

The court heard the motion, and gave judgment, of which, except 
the recitals therein, the following is il: copy: 

(213) "Now, on motion of counsel for the plaintiffs, it is adjudged 
that the answer of the defendant is insufficient, and that the 

defense therein set up cannot be pleaded or shown on this motion; that 
said judgment, to wit: the judgment of S p ~ i n g  Term, 1880, be continued 
and revived against the said defendant, M. H. Love, as administrator 
of R. G. A. Love, deceased, and that said plaintiffs have execution for 
damages and costs aforesaid and interest thereon, against said Love, 
administrator of R. G. A. Love, according to the force, form and effect 
of the said judgment, and for costs of this motion." 

From this judgment, the administrator, M. H. Love, appealed to this 
Court. 

Chas. H. Busbee f o r  plaintiffs. 
R. D. Gdmer and John Devereux, JT., f o r  defendant. 
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ROLLIN@ 9: LOVE. 

MERUMON, J., after stating the facts: This appeal was taken at 
August Term, 1886, of the Superior Court of the county of Buncombe, 
but was not docketed in this Court within the first eight days of the 
October Term, 1886, thereof, as it ought regularly to have been, and not 
until 22 December, 1886, during the term, but after the call of the 
docket of the district to which it belonged. The appellees moved at the 
present term to dismiss it, upon the ground that it was not docketed 
in due time. 

The motion cannot be allowed. This appeal ought to have been brought 
up within the first eight days of the last October Term of this Court, 
but that it was not, is not ground for dismissing it-this only worked 
a continuance. As i t  was not docketed as required by Rule 2, par. 7, 
within the first eight days of the term, the appellees might, after the 
perusal of the docket, have moved to docket and dismiss the appeal, 
as allowed by Rule 2, par. 8, but they did not choose to do this, and 
so lost their opportunity to do so; it was too late after the appeal 
was docketed. Barbee a. Grem, 91 N. C., 158; Cross v. Williams, (214) 
i b d . ,  496, 

As a second ground of the motion to dismiss the appeal, it was in- 
sisted that the undertaking upon appeal was insufficient. This we cannot 
consider, because the statute (Acts 1887, ch. 121), require that twenty 
days notice of a motion to dismiss an appeal upon such ground must be 
given the appellant as therein prescribed, and such notice has not been 
given. I t  applies by its terms to appeals pending at the time of its 
passage. This statutory regulation is one that simply affects the course 
of procedure, that the Legislature might have made applicable to appeals 
before this appeal was taken, and as i t  is merely such a regulation, it 
does not destroy or impair any vested right' of the appellees. 

Obviously, the judgment against the intestate of the appellant, of 
which he complains in his answer to the rule upon him to show cause, 
etc., was not vacated as to him, by the appeal of his codefendant Henry, 
and it does not appear that he appealed, as it should do if he did, and 
as it does not, the presumption is he did not. So that the judgment, 
certainly so far as appears, was rendered against him in his life time, 
and remained operative and effectual against him at the time of his 
death. 

Nor can we see how in any aspect of the case, the statute of limitation 
was a bar to the motion of the appellees, if it were a proper one to be 
made, as to the judgment. 

I t  seems that the appellant made no question as to the propriety and 
competency of the motion of the appellees, in the absence of valid ob- 
jections to the judgment, and we are not called upon to express any 
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opinion, nor do we, in that respect. The alleged mental incapacity of the 
intestate to execute the undertaking and thereby bind himself, upon 
which the appellees recovered judgment, was not pertinent or material 

in opposition to their motion, because, the judgment was upon 
(215) its face regular and valid, and its integrity could not be thus 

attacked. 
Such incapacity was ground upon which the appellant might have at- 

tacked the judgment directly in that action by a proper proceeding, 
as it is still pending, or by independent action, if it were ended. Wil- 
liams v. Hartman, 92 N. C., 236; Fowler v. Poor, 93 N. C., 466. 

I t  was insisted on the argument before us, that the court might- 
ought-to have treated the answer to the rule to show cause as a motion - 
or petition in the action, directed against the judgment. Perhaps the 
court might have done so upon proper application, and after proper 
and necessary amendments to the answer. But the motion and matters 
pertinent to it were before the court-to these the attention of the parties 
and court were directed, and moreover, the appellant did not ask the 
court to so treat his answer. I n  case he had done so, upon such applica- 
tion, the allegations ought to have been made more specific, and the 
appellees should have had reasonable opportunity to answer them, and 
thus in an orderly way, have raised issues of law and fact, the appellant 
being the actor and so treated. Thus the proceeding would have been 
substantially a different one from that before the Court. Ordinarily, it 
is the office of counsel-not that of the court-to advise and direct 
litigants as to the proper methods of demanding and seeking redress 
through the courts. I t  may be, that the appellant can yet attack the 
judgment directly, in the way indicated, but as to that, no question 
is before us, and we express no opinion in that respect. 

I n  our judgment the assignment of error in the record is not well 
founded, and the judgment must be affirmed. 

To the end that further proceedings may be had in the action, let this 
opinion be certified to the Superior Court. 

No error. Affirmed. 

Cited: Bailey v. Brown, 105 N. C., 128; Porter v. R. R., 106 N. C., 
479; Benedict v. Jones, 131 N. C., 474; Pope v. Lumber Co., 162 N .  C., 
208. 
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J. N. SHEARIN v. A. J. RIGGSBEE. 

Con8vel.sion-Tm~ts in Common of Chattels. 

1. One tenant in common of chattels cannot maintain trover against his co- 
tenant upon a mere demand and refusal to deliver to him his share of 
the common property, but the act of withholding must be tortious, having 
the effect so far as the plaintiff is concerned of an actual destruction of 
the property. 

2. Where a contract of renting was that the landlord should have a part of 
the crop, and after it was gathered the landlord took it into his sole 
possession, and refused to divide when it was demanded, on the ground 
that the crop was not then in condition for a division, but he did not 
deny the tenant's right to a division, and while in his possession the 
crop was destroyed by fire; It  w a s  h.el&, that this did not amount to a 
conversion, and an action in the nature of trover wuld not be maintained, 
the landlord and tenant being tenants in common of the crop. 

(P i t t  v. Petway, 12 Ired., 69; Hilt v. RobQson, 3 Jones, 501; Jones v. Morris, 
7 Ired., 370 ; PowsI v. Hill, 64 N. C.,' 169 ; Rooks v. Moore, Busb., 1 ; 
cited and approved.) 

CIVIL ACTION, tried before Connor, J., at February Civil Term, 1886, 
of WAKE Superior Court. 

During the year 1884 the plaintiff cultivated land belonging to the de- 
fendant, under an agreement for an equal partition of the crops of 
wheat, corn and tobacco grown on the cleared portion, and for the re- 
tention of two-thirds by the plaintiff, of such as were raised upon the 
land he might clear and in the same proportion they were to pay for the 
fertilizers used. There is no controversy as to much of the contract, 
but in the answer, the defendant says, that the crop of tobacco, alone 
involved in the present suit, was to be stripped and assorted, or culled 
and separated, before a division. 

The tobacco after maturing, was gathered by the plaintiff and placed 
in a house on the defendant's land, occupied as a place of residence by 
his son Thomas his general manager on the farm. After five days' 
notice of demand, the plaintiff on 3 November, went to the house 
and found that the lock with two keys, one of which he, and the (217) 
other the said Thomas kept, had bean removed, and the door 
fastened with an additional lock. The defendant and his son were pres- 
ent, and were told that the plaintiff had come to have a division. 

The defendant objected to doing this until the tobacco was stripped, 
alleging such to be the contract, which the plaintiff denied. 
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The defendant testifiGd to his having objected to a division at that 
time, because the tobacco was in too dry a condition, and offered to 
allow i t  to be done, if the plaintiff would pay for the stripping and 
packing, which was refused. The house with what was in it was burned 
about four weeks afterwards, during which interval the weather con- 
tinued too dry to permit its being handled for a division. Upon the 
issues submitted to the jury they find as follows: 

1. The defendant did wrongfully convert the tobacco of plaintiffs, to 
his damage $434.38. 

2. The plaintiff has performed his contract with the defendant. 
3. The plaintiff is not indebted to defendant for advances. 

' 

The defendant requested an instruction that upon the evidence there 
was shown no conversion, instead of which the court charged the jury 
as follows : 

"That if they believed upon the whole evidence, that on 3 November, 
1885, the plaintiff having given five days notice of his intention to 
divide the crop, the plaintiff had in all respects complied with, and per- 
formed all of the stipulations of his agreement with the defendant, and 
had satisfied all of the liens of'the defendant on the crop, and that the 
tobacco had been, up to the time of giving said notice, in the joint 
possession of the plaintiff and the defendant, and that upon the receipt 
of such notice the defendant took the tobacco into his exclusive control 

and possession, by placing another lock on the door of the house 
(218) and taking the key thereto, and that upon the demand of the. 

plaintiff, the defendant refused to divide the said tobacco or 
permit the plaintiff to go into the barn, and that the said tobacco 
was in a condition to be divided without injury, that such facts would 
constitute in law a conversion, and that they would find the first issue 
in the affirmative. That it was incumbent upon the plaintiff to show 
the existence of such facts by a preponderance of the evidence, and unless 
he had done so, they would find the first issue in the negative. That if 
they found the first issue in the negative, they need not consider the 
second issue, but that if they found the first issue in the a@mative, 
the measure of damages would be the value of the plaintiff's share of 
the tobacco, it being admitted that the same had been destroyed. That 
there was no evidence to sustain the third issue, and they need not con- 
sider the fourth. That their finding upon the sixth and seventh issues 
was involved in the first issue. The third issue was an inquiry as to 
whether the burning was from defendant's negligence." 

There was a judgment for the plaintiff and the defendant appealed. 

T. M. Argo for plaintiff. 
J. S. Manning and E. C.  Smi th  for defendant. 
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SMITH, C. J., after stating the facts: The sole question to be de- 
termined is, whether upon the facts, the plaintiff's share of the tobacco 
has been converted by the defendant to his own use, so that he has 
become answerable for the loss, whatever care he may have bestowed 
upon the property in  preserving i t  for the common benefit of both. 

Assuming a tenancy in common to exist, and a bona fide controversy 
between them as to some of its terms preceding the division, and as to 
the fitness of the article in  its then dry condition to undergo the 
handling necessary thereto, was the present retention and refusal (219) 
to divide, an appropriation of the plaintiff's share, or such an 
exercise of dominion or tortious withholding, as subjects him to a re- 
sponsibility for the entire loss ? 

Judge Cooley, in  his work on Torts, 455, i n  reference to irreconcilable 
rulings as to what constitutes a conversion by one tenant in common of 
the share of another, says : "The rule in England is, that neither a claim 
to exclusive ownership by one, nor the exclusion of the other from 
possession, nor even a sale of the whole, can be treated in  law, as the 
equivalent of loss or destruction, or be considered a conversion; and this 
rule is adopted in  some cases in Vermont, and in  North Carolina it is 
also followed, but with this qualification, that a sale of the property 
out of the State may be treated as a loss or destruction,"-referring to 
Pitt v. Petway, 12 Ired., 69. But he adds that the rule "can have no 
reasonable application to such commodities as are readily devisable by 
tale or meas-ure, into portions absolutely alike in  quality, such as grain 
or money. Thus, if one is entitled to a half of a certain number of 
bushels of wheat, he is entitled to the half in  severalty; and if his co- 
tenant in  actual possession refuses to surrender the half on demand 
and dewy his right, this is a conversion, because it deprives him of his 
right as effectually as would a sale"; 455, 456. 

The act of withholding, to warrant the action of the plaintiff tenant 
i n  common against his cotenant, must be tovtious, "having the effect, 
so fa r  as the plaintiff is concerned, of a total destruction of the prop- 
erty" at  the time. 2 Greenleaf Evidence, see. 646. 

Our own rulings do not to the same extent recognize the distinctions 
made by Judge Cooley in reference to the subject-matters of the tenancy. 
Thus, in  Hill v. Robinson, 3 Jones, 501, Nmh, C. J., says: "The fifteen 
sacks of salt were purchased with the joint funds of the plaintiffs and of 
Howell--five for the latter and ten for the former; but no specific 
bags were set apart, either by Howell or Robinson, as the prop- (220) 
erty of the plaintiffs; and until that was done, an action of trover 
could not be sustained by the plaintiffs for any portion of the salt." 

"If A. sell to B. all the corn in a particnlar barn, and afterwards 
refuses to deliver it, B. may maintain an action of trover for the con- 
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version. But if the contract is for a portion less than the whole, then B. 
could maintain an action for a violation of the contract in the refusal 
to deliver, but not an action of trover"; citing Jones v. Mo~r i s s ,  7 Ired., 
370. I n  this case there had been a demand and refusal. 

But  the more recent case of Powell v. Hill, 64 N.  C., 169, has the 
essential features of that before us. The plaintiff was employed by one 
Brodie to work on a farm the latter had rented, for a share of the crop. 
The crop was measured and the plaintiff's part ascertained but not 
separated from the bulk. The defendant, an incoming tenant, bought 
from Brodie the whole crop except the plaintiff's share, and took pos- 
session of the whole. Rodman, J., delivering the opinion, says: ((On 
the proof, he (the plaintiff) is a tenant in  common withethe defendant, 
and the court could not order the sheriff to put him in  possession of any 
distinct and specific quantity of corn or fodder out of the common mass. 
Neither is he entitled to damages for the conversion of his share of the - 
common property: I t  is well settled, that one tenant in  common cannot 
recover in trover upon a mere demand and refusal to deliver to him his 
share." 

I n  Rooks v. Moore, Busb., 1, it was held, that one who was to receive 
a share of the crop, could not maintain a trover before a division. 

Had  a portion of the common property been accidentally destroyed, 
would not loss have fallen on the parties in proportion to their respective 

interests ? 
(221) The authorities referred to in  the argument for the plaintiff, 

apply when the tenant not only withholds from the cotenant, but 
exercises a dominion over the common property, in  denial of, and in- 
consistent with the rights of the latter, and not in  the mere assertion 
of his own. 

Nowhere in the action of the defendant, is found any appropriation 
of the tobacco to his sole use. Where is the exertion of any dominion 
incompatible with the recognition of the equal claim of the plaintiff 
thereto? H e  refuses to permit partition, because, according to his under- 
standing, something more was to be done before, and an injury would 
come to the article i n  the attempt to make i t  at  the time. H e  sets up no 
claim to the plaintiff's undivided share, but keeps possession, only post- 
poning the separation. Upon the verdict, this was wrongful, but i t  is 
not a conversion to the defendant's use. The plaintiff could have re- 
covered his share under section 1755 of The Code. had the tobacco not 
been destroyed, and it was destroyed by no fault or negligence of the 
defendant. The mere fact that the plaintiff was debarred access to the 
house in order to force a division, and the crop was retained for a 
division afterwards, does not amount to a conversion, nor warrant an 
inference of an exclusive appropriation to his own use. 
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But  while not a conversion, i t  was a wrongful resistance to the plain- 
tiff's demand of a right to  a n  immediate division, which entitles him t~ 
some, if no more than nominal damages, but not to  the full exterit of 
the value of his share, which can only be maintained by deeming the 
retention a conversion. 

For  the errors mentioned the verdict must be set aside and a new 
trial  ordered. Let this be certified. 

Error. Reversed. 

Citad: Waller v. Bowling, 108 N. C., 294; P a d m  v. Brown, 136 
N. C., 289; Thompson v. Silverthorm, 142 N. C., 14; Doyle v. Bush, 
171 N.  C., 12. 

J. B. BRIDGERS v. M. T. DILL ET AL. 

Damges-Evidence-Judge.'s Charge-Landlord and Tenant. 

1. Even if improper evidence is admitted in evidence, the error is cured if 
the judge in his charge instructs the jury not to consider it. 

2. Where the defendant by repeated and continuing trespasses pulls down 
the fence around the cultivated field of the plaintiff, whereby the growing 
crop of the plaintiff is ruined, the measure of damages is not limited 
to the expense of repairing and replacing the fence, but he may recover 
the value of the damage done to the crop. 

3. Railroad corporations are liable for any damage caused by any improper 
or wronghl act done by them while building their roads. 

4. The provisions of section 1943 of The Code, only apply to the mode of 
acquiring title to real estate and getting a right of way, but i t  has no 
application to trespasses committed outside of the right of way in build- 
ing the road, and for such trespasses the corporations are liable in a civil 
action. 

5. While i t  is true that under the provisions of section 1754 of The Code, the 
crops shall be deemed to be vested in the landlord, this is only for his 
protection, and as against third parties the tenant is entitled to the 
possession both of the land and crop while i t  is being cultivated, and 
he may maintain an action in his own name for any injury thereto. 

(Meares e. WWihi?agton, 9 Ired., 73; cited and approved. Robwts  u. Cole, 
82 N. C., 292; Eledge v. Raid, 78 N. C., 440; Holloway u. R. R., 85 N. C., 
452 ; R. R. 9. Wicker, 74 N. C., 220 ; distinguished.) 

THIS was a civil action, tried before Shepherd, J., at  Spring Term, 
1886, of NORTHAMPTON Superior Court. 
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I n  1882, the plaintiff cultivated a farm in Northampton County, 
rented by him of Dr. R. H. Stancil, administrator of S. T. Stancil, 
deciased, and this action is brought to recover damages alleged to have 
been sustained by the wrongful acts of the defendants in unlawfully 
entering upon said land and pulling down the inclosure around his 
cultivated field, at  different times and from day to day, and continuing 

to pull i t  down as the plaintiff would put i t  up, by reason whereof 
(223) cattle entered and destroyed his crop, and prevented him from 

cultivating the land as he otherwise would have done. The de- 
fendants denied the allegations of the complaint, and for a second 
ground of defense, insisted that the court had no jurisdiction of the 
subject-matter, so far as i t  applied to the  Meherrin Valley Railroad 
Company and those who entered upon said land as its agents; that there 
was a misjoinder of parties, and a misjoinder of two causes of action. 

This second ground of defense was not relied upon in  this Court. 
Issues were submitted and the jury, in response thereto, found that 

the plaintiff was entitled to the possession of the land, as alleged in 
the complaint; that the defendants, M. T. Dill and the Meherrin Valley 
Railroad Company, trespassed thereon, and that the damage sustained by 
reason of such trespass was $650.00. 

A summary statement of the evidence is necessary to a proper con- 
sideration of the defendants' exceptions. 

J. B. Bridgers, the plaintiff, testified that in 1882, he was in possession 
of the land, which he had rented of Dr. Stancil for seven bales of cotton; 
that when he rented it, he did not know that a railroad was going to 
be built through i t ;  that he had 75, 80, or 90 acres of land in cotton, 
and 50 acres in corn; that up to 1 July, he had a very good crop; 
the defendants did not take the fence down till June ;  . . . that he 
would put up the fence and they would pull i t  down again, and this 
a t  places outside of the right of way; the road ran through the corn 
and cotton field, and that the stock were turned in from both ways, 
and the hands would go over the fence anywhere; that stock, horses, 
cows and hogs commenced getting in in  June, and continued to increase 
in number through July, August, etc. ; that cotton was so trampled that 
he could not get hands to pick i t  out, and he only saved six bales; 

that they put in no cattle guard till in November; Dill would pull 
(224) the fence down outside of the right of way, and leave i t  down or 

partially down; that he, witness, objected and forbade their corn- 
ing from the first. Dill was the general superintendent. Witness said: 
"They destroyed all but six bales of cotton. The damages were about 
twenty bales-15 anyhow-fifty acres where I never picked out a pound: 
value $50 per bale. They damaged me seventy-five barrels of corn : value 
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$4 per barrel." This damage was done off the right of way by trampling 
down the crops and eating them up. They had a passway to Margaretts- 
ville over the field all the t i m e n o t  over the right of way-kept the 
fence open and cattle came in:  . . . had hogs and sheep in the 
pasture; could have put a cow pit there with one hand in not a great 
while, four sills would have done; they were hauling over there and a 
pit would not have done, but they could have put a gate there. Cow 
pits at all those places would have cost about $50. When this suit was 
brought, the rent was not due, and had not been paid; paid Stancil six 
bales and he released the remainder; saw cattle, hogs and sheep coming 
through the fence at  other places than the right of way. To that portion 
of the foregoing evidence embraced in quotation marks, the defendant 
objected. Objections overruled and defendant excepted. 

Dr. Stancil, for the plaintiff, testified, that he knew the farm; he 
(plaintiff) has paid me six bales of cotton; saw the crop at  times from 
July to September ; saw stock and sheep there. 

Plaintiff said Dill would pull the fence down as fast as he could 
put it up. . . . Dill came to witness for permission; told him that 
Bridgers had rented the farm for a year, and that he, witness, did not 
consider that he had any right, and that he had no objection to his 
(Dill's) entering and building the road, if he could arrange with 
Bridgers; thinks Bridgers never paid all the rent; never released (225) 
any of it, though never expects to get it. 

J. R. Johnson and Thomas Mason, witnesses for the plaintiff, testified 
as to stock, etc., in  the field. 

The defendant asked the court to instruct the jury : 
I. That upon the evidence, the plaintiff cannot recover. 
This was refused, and the defendant excepted. 
11. That if the jury believed that Bridgers rented the land from 

Dr. R. H. Stancil, and has not paid all the rent, then the plaintiff 
cannot recover. 

This was refused, and the defendant excepted. 
The court in its charge as to the damages, told the jury, that they 

should not consider what the plaintiff might have raised upon the land 
but for the alleged trespass, and that such evidence was excluded; that 
they should give damages only for the injury to the crops as they then 
stood, and then only from the time of the pulling down of the fence up 
to the time when he could, by reasonable diligence, have replaced the 
fence and erected sufficient cattle guards. 

There was a judgment for the plaintiff, and the defendants appealed. 

W .  H. Day for plaintif. 
R. B. Peebles for defend2mt.s. 
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DAVIS, J., after stating the facts: The exception to the evidence of 
Bridgers, objected to by defendants, cannot be sustained. The trespass 
was repeated as often as the plaintiff would put up his fence; i t  was 
a continued trespass, and the case is unlike that of Roberts v. Cole, 
82 N. C., 292, where the damages were properly limited to such sum as 
would repair and put the fence in order, and cover the injury done 
to the crop, before the plaintiff knew of the trespass. But if the evidence 
excepted to was at all amenable to the objection that it was speculative 
and too remote, it was cured by the charge of the court. The case of 

Xledge v. Rdd, 73 3. C., 440, relied upon by counsel for defend- 
(226) ants, is distinguishable from this. I n  that case, which was an 

action to recover damages for the killing of two mules, it was 
held that the proximate damage to the plaintiff, was the loss of the 
mules, and his failure to make a crop was the secondary consequence, 
resulting from the damage, and was too remote and uncertain; but 
in this case, the injury to the crop was the direct and proximate dam- 
age resulting from the wrong of the defendants in repeatedly pulling 
down the fence and exposing the crop to the prey of cattle. 

I t  is insisted that the public have an interest in railroads, and the 
grants of power by the State to build them are for the public benefit, 
and the right to acquire real estate and rights of way is secured to them 
by law. This is true, and for all damages necessarily incident to their 
construction, the statute provides, but they are liable for any damages 
that may occur to individuals by reason of any improper or wrongful 
acts done by them. Meares v. Commissioners, 9 Ired., 73, and the 
section of The Code, 1943, et seq., relied on by defendants, relate to 
the mode of acquiring title to real estate, right of way, etc., by railroad 
corporations, and have no application to this action, which is to recover 
damages for injury to crops outside and off the right of way; and be- 
sides, it is not alleged, nor do the pleadings disclose the fact, that any 
title or right of way was ever acquired by the defendant, as provide8 by 
sections of The Code referred to, and the case of Holloway v. R. R., 
85 N. C., 452, and R. R. v. Wicker, 74 N. C., 220, are not applicable. 

The second prayer for instructions to the jury was also properly 
refused. 

I n  this action, Dr. Stancil was not a necessary party, and the relation 
between him and the plaintiff did not affect the rights of the plaintiff as 
against the defendants. While it is true that under section 1754 of The 

Code, the crops shall be deemed and held to be vested in posses- 
(221) sion of the lessor, this is only for the lessor's protection, and, 

as against any one except him, the tenant is entitled to the 
possession of the land and of the crop while it is being cultivated, and 
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may maintain, in  his own name, an  action for any injury thereto, and 
for  this purpose he is the "real party in  interest" within the spirit and 
meaning of section 177 of The Code. The remedy given to the landlord 
by section 1754, and the subsequent section providing for the protection 
of the tenant's rights, make i t  quite clear that it was intended only by 
those sections to adjust the rights of the landlord and tenant as between 
themselves. I n  this case, the defendants were told by the landlord, Dr. 
Stancil, that he claimed no interest in the matter, and they must look 
to Bridgers, the plaintiff, for any arrangements they might wish to 
make. 

There is  no error. The judgment of the Superior Court is affirmed. 
No error. Affirmed. 

I Cited: S. v. Eller, 104 N.  C., 856; Blake v. Broughtow, 107 7. C., 
228; S. v. Wilson, ibid., 872; S. v. Crane, 110 N. C, 534; Wilson v. 
Mfg. Co., 120 N. C., 95; S. v. Higgins, 126 N. C., 1113; Reiger v. 
Worth, 127 N.  C., 236; Gattis v. Kilgo, 131 N. C., 208; Coore v. R. R., 
152 N. C., 704; Cooper v. R. R., 163 N.  C., 151; S. v. humford, 177 
N; C., 119; Johnson v. R. R., 184 N.  C., 105; S. v. Stewart, 189 N. C., 
345; Chaumey v. R. R., 195 N. C., 417. 

JAMES K. WOOD, IN BEHALF OF HIMSELF, ETC., V. THE TOWN OF 
OXFORD ET AL. 

1. Municipal corporations are instrumentalities of the State government, are 
public in their nature, and the Legislature has control over them and 
may enlarge or modify their powers as it deems proper, within the limits 
of the Constitution. 

2. The Legislature may authorize municipal corporations to apply their reve- 
nue and credit to any legitimate public purpose within the scope of its 
organization, unless prohibited by the Constitution, and such purposes as 
tend to the general good of the community, although the advantage does 
not reach every individual taxpayer residing there, is such public purpose. 

3. The Legislature may authorize municipal corporations to subscribe to the 
capital stock of railroad corporations or other like public enterprises, or 
even to donate its money or credit to such corporation, while it cannot 
authorize any subscription or donation to a merely private enterprise. 
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WOOD v. OXFORD. 

4. The ruling made in Marlcham v. Mam&@, 96 N .  C., 132, and MoDmell 1;. 

Cw&ruction Go., 96 N .  C., 514, as to the meaning of the term "qualified 
voters" as used in the Constitution, and the effect of the provisions of 
Article VII ,  sec. 7, affirmed. 

5. Where the act allowing a municipal corporation to contract a debt for other 
than necessary expenses, provided that such debt should be authorized by 
a vote of a majority of those voting and not by a majority of the qualified 
voters, but in fact a majority of the qualified voters did vote in favor of 
contracting the debt; I t  was he€&, that this cured the defect in the law, 
and that the vote authorized the corporation to contract the debt. 

(Taylor v. Conzrmiss i~s ,  2 Jones Eq., 141; OaWwelZ u. Justice, 4 Jones Eq., 
323 ; M a r k -  v. Manning, 96 N. C., 132 ; McDow@ZZ v. Coolzstmction Cb., 
96 N .  C., 514; cited and approved.) 

(228) MOTION to continue an injunction to the hearing, in a cause 
pending in GBANVILLE Superior Court, heard before Marri- 

mon, J., at  Chambers, in Henderson, 26 February, 1887. 
The defendant, the "'(Oxford and Clarksville Railroad Company," is a 

corporation organized under and in pursuance of the statute (Acts 1885, 
ch. l l 6 ) ,  and its prescribed purpose is to construct a railroad to be de- 
voted to the transportation of passengers and freight, its terminal points 
to be the town of Oxford, in the county of Granville, and a point on the 
Virginia State line, to be fixed by its directors, within a compass pre- 
scribed. I ts  railroad may be extended to other like roads designated, 
and i t  may construct branch roads not exceeding thirty miles in length. 
Counties, townships, incorporated cities and towns, through which its 

road is to ber constructed and located, are authorized, in the way 
(229) and manner prescribed, to subscribe for the capital stock of that 

company, and to make "donations" to it;  and to raise money for 
this purpose, they are respectively authorized to issue their bonds, with 
interest coupons attached, in the manner pmcribed. But such subcrip- 
tions or donations cannot be made-until a definite proposition to make 
the same shall have been submitted to the "qualified voters" of the town- 
ship or town which i t  is propoeed shall make the same. I n  case a 
"majority of the votes cast" shall be ((for subscription,)' or "for dona- 
tion,)) as is said in one section of the statute cited, or as to towns, as is 
said in another section, in case "a majority shall have voted for sub- 
scription," or "for donation,)' the same shall be made, etc. 

The grounds and purpose of the action, and the relief sought by it, 
sufficiently appear from the eighth paragraph of the complaint, of which 
thb following is a copy: 

''8. Your petitioner, who sues in this behalf, for himself and other 
taxpayers of said town, alleges that the acts ob the said commissioners, 
in issuing said bonds, and making said donation, will entail a heavy 
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burden and debt upon him and them; and that he is advised that the 
act incorporating the said railroad company is not constitutional, and 
that the bonds about to be issued by virtue of said act, are illegal and 
void, for that: (1) The General Assembly had no authority to authorize 
the voters of said town to donate money for the purpose set forth 
in the said act; (2) That the power attempted to be conferred by said 
act does not come within the spirit or letter of the Constitution of the 
State: (3) That in the canvass of the votes, as is required in section 8 of , , ,  
said charter, a majority only of the votes cast is required, whereas the 
affiant is informed that said act should have required a canvass of all the 
qualified votes, and that while the provision is not inserted in section 12 
of said charter, nevertheless said section, referring to and adopting the 
language of section 8, must have and bear the same meaning and 
interpretation. Wherefore, affiant prays that a restraining order (230) 
may issue to said defendants, to show cause, before his Honor, 
Fred Philips, at Chambers, at Greensboro, why an injunction shall n ~ t  
be granted forever enjoining them from the issue and donation of said 
bonds and the levy and collection of said taxes, to pay the same as afore- 
said, and as in duty bound, he will ever pray." 

A restraining order was granted, and also a rule upon the defendants 
to show cause a t  Chambers why an injunction until the hearing upon the 
merits should not be granted. 

At the hearing of the motion for such injunction, i t  was denied, and 
from the order in that respect, the plaintiff appealed to this Court. 

Jolhn W .  Hays filed a brief f o ~  plaintiff. 
Thos. B. Vemble and R. W .  Wiwtolz fw &fewhmts. 

MEIZRIMOR, J., after stating the facts : Municipal corporations, such 
as counties and incorporated cities and towns, are instrumentalities of 
the State government. They serve its political and civil purposes, more 
or less general in their nature and extent, and more particularly, where 
they are located. They are public in their nature, and the Legislature 
has control over them. I t  may determine and establish their purpose, 
and enlarge or modify their powers and authority from time to time; 
and it may create new ones, prescribing their powers and authority, as 
public necessity and convenience may require. I t  may confer upon them 
power to raise revenue by levying taxes and otherwise, and to use and 
apply the same for all legitimate public purposes, and likewise to create 
debts and issue their obligations to pay money for the like public pur- 
poses, except as its powers may be restrained by constitutional limita- 
tions. Such powers of the Legislature are to some extent, of its nature, 
and essential in the exercise of legislative authority, and in other 
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(231) respects, they are conferred upon i t  by the express provisions of 
the Constitution, or by necessary implication. They are freely 

exercised at  every session of the General Assembly in effectuating the 
purposes of government by legislation. 

I t  may be said in general terms, that the Legislatura can authorize a 
county, city or town to use its revenues and credit for any legitimate 
public purpose within the scope of its organization, unless prohibited by 
the Constitution. This is necessarily so, because the ends to be attained 
by such municipalities cannot generally be accomplished without public 
expenditures. I t  may not always be easy to apply the rule of law to 
determine what is a legitimate object of such expenditures. I t  is clear, 
however, that they may be made for such public improvements and ad- 
vantages as tend directly to provide for and promote the general good, 
convenience and safety of the county or town making them, as an organ- 
ized community, although the advantage derived may not reach every 
individual citizen or taxpayer residing there. Hence, it has been held 
that the Legislature could authorize a town to subscribe and raise money 
to pay for capital stock of a navigation company operating in  its neigh- 
borhood. Taylor v. Covmlmissiome~.s, 2 Jones Eq., 141. I t  has also been 
held that a county could subscribe and issue its bonds to raise money to 
pay for capital stock of a railroad company, whose road was located 
through it. Calwel l  v. Justice, 4 Jones Eq., 323. 

Indeed, the principles applied in  the cases just cited, have been recog- 
nized and acted upon uniformly in  a great number of cases decided by 
this Court. 

And upon the same principle, a county or town may be authorized by 
the Legislature, for like public purposes, to donate its money, its credit, 

or other appropriate thing, to an individual or corporation. 
(232) Such "donations" are not strictly such-they are not mere 

gratuities-they are made in  consideration of the advantage, or 
supposed advantage, that the municipality, its business-its people, col- 
lectively and individually-and the public generally, directly and indi- 
rectly, derive from the public work, thus encouraged and helped. I t  may 
be conceded, a municipality could not have power to donate its revenues 
or credit to individuals or corporations in  aid of a merely private enter- 
prise or industry, because, in that case, the object is simply private 
gain-it does not in its nature and purpose, tend to afford public ad- 
vantage. But i t  is otherwise when the enterprise or industry is public 
in  its nature and purpose, and intended to confer public benefit, as well 
as secure private gain to its owners, as in  case of a projected railroad. 
Although the road may belong to a private corporation, still its purpose 
and use are directly for the public use and advantage. 
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A chief purpose of counties, cities, and towns, is to secure public ad- 
vantage and con~enience, and thus public prosperity, by means of 
works and enterprises, set on foot and prosecuted by themselves, or 
through individuals or corporations, and i t  can make no difference 
whether such works are encouraged by the county or town by taking the 
capital stock of a corporation, or by a "donation" of money or credit 
to it. I n  this case, the public benefit, or supposed benefit, is in substance 
paid for. This view seems to us just and reasonable, and substantially, 
it has been upheld by the highest courts of many of the States of the 
Union, as well as by the Supreme Court of the United States. Town of 
Quaensbury v. Culw'ver, 19 Wall., 83; 1 Dill. Mun. Corp., sec. 508. 

I t  is not our province to decide upon the wisdom or expediency of the 
provisions of the statute under consideration. I t  was the office of the 
Legislature to do that, and as these provisions do not contravene the 
Constitution, i t  is our duty to uphold and give them effect. 

We are also of opinion, that the election as to the proposition (233) 
to make the donation in question, was held, and the result aseer- 
tained, in substantial compliance with the statute and the provisions of 
the Constitution affecting it. I t  has been settled by repeated decisions 
at the present term, that "qualified voters" are such only as are eligible, 
and have been registered according to law, and that a majority of the 
qualified voters means a majority of the voters lawfully registered. 
Markham v. Manfihg, 96 N. C., 132; McDowdb v. Comtluctiofi Co., 
96 N. C., 514. 

Now, i t  is clearly one of the declared purqoses of the statute (Acts 
1885, ch. l l 6 ) ,  to authorize certain incorporated towns to make "dona- 
tions" in the way prescribed, to the railroad company, the defendant, the 
Oxford and Clarksville Railroad Company, organized under and in pur- 
suance of its provisions. And it plainly requires a proposition to make 
such a donation to be submitted to the "qualified voters" of the town 
which i t  was proposed should make the same. I t  may be, that the 
statute contemplates that if a simple majority sf "the qualified voters" 
voting, shall be in favor of such donation, this shall be sufficient to au- 
thorize i t  to be made. This is questionable, but we need not decide 
whether it so prbvides or not, because the purpose to allow such dona- 
tions to be made is manifest, and i t  appears in the case before us, that a 
clear majority of all the qualified voters of the town of Oxford voted in 
favor of the proposed donation of forty thousand dollars in question, 
thus certainly meeting the essential prerequisites provided by the statute 
and observing the provision of the Constitution (Art. VII ,  sec. 7) ,  for- 
bidding towns and other municipal corporations to make a debt, except, 
etc., "unless by a vote of a majority of the qualified voters therein," and 
likewise observing the requirements of the charter of that town (Acts 
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1885-Pr. Acts, ch. 21, sec. 30). As the purpose of the Legislature to 
allow such donations to be made is clear and express, it is suffi- 

(234) cient, if the condition upon which it might be made, has certainly 
in the most adverse view of the proposition as to the vote, hap- 

pened. 
Unquestionably, the Constitution allows a county, city, or town to 

contract, pledge its faith, or loan its credit, for a proper purpose, if 
authorized to do so by the Legislature, when, and if a majority of the 
qualified voters therein shall vote in favor of the same. 

I n  this case the purpose, as we have seen, was lawful-the Legislature 
authorized the donation to be made, and a debt to that end to be con- 
tracted, and a majority of all the qualified voters in the town of Oxford 
voted in favor of the donation, and thus in favor of the debt to be made. 
Thus the statute and Constitution allow, and sanction it, and it must be 
upheld as valid and lawful. 

There is no error. Let this opinion be certified to the Superior Court 
according to law. 

SMITH, C. J., concurring: I f  the matter of the present action were 
res ir&gra, and the question involved in the appeal an open one, I should 
be reluctant to give assent to the proposition that a municipal corpora- 
tion, even under legislative sanction and with an approving popular 
vote, may make a donation of its bonds to a railroad company in aid 
of its work, and impose taxes for their payment. I t  certainly cannot do 
this to advance any mere business enterprise not of a public nature, for 
the incidental and substantial benefits its successful prosecution may 
confer upon a community in the midst of which i t  is carried on. I n  a 
case recently before the Supreme Court of the United States, was drawn 
in question the validity of an act of the General Assembly of Kansas, 
under which bonds of the city of Topeka were issued as a gratuity to 
the King Wrought Iron Bridge Manufacturing and Iron Works, to aid 
the company in erecting and operating bridge shops in that city, in 

expectation of the advantages to be conferred upon the business 
(235) interest of the community. I n  an elaborate opiliion, citing many 

adjudications in its support, the act was held to be unconstitu- 
tional and the securities void, the Court declaring, through Nr. Justice 
Miller, '(that there can be no lawful tax which is not laid for a public 
purpose." I n  reference to extending the debt-creating and taxing 
power beyond this limit, he thus speaks: "To lay with one hand the 
power of the government on the property of the citizen, and with the 
other to bestow i t  upon favored individuals to aid private enterprises, 
and build up private fortunes, is none the less robbery because done 
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under the forms of law, and is called taxation." Loam Asmciation v. ' 
Topeka, 20 Wall., 655-664. 

More especially would I hesitate, in view of the heavy indebtedness 
pressing upon the State, which caused a provision to be inserted, sec- 
tion 4 of Article VII, in the Constitution of 1868, which forbade the 
State to lend its credit to any person, association, or corporation, unless 
in completing unfinished roads, or in which the State has a direct pecu- 
niary interest, unless the subject is submitted to the vote of tbe people 
of the whole State, and be approved by a majority of those who shall 
vote thereon. 

The same popular sanction is required when a municipal corporation 
proposes to create a debt, pledge its faith, or lend its credit, or to levy a 
tax, except for necessary expenses, and this restraint is put upon legiti- 
mate improvements contemplated, and taxation therefor; Art. IV, sec. 7. 
But this does not extend to such as are not of a public nature. 

But the authorities are numerous, that the aid rendered railroads, 
canals, and the like, which are both private undertakings and also 
publici jures, in the form of stock-subscriptions or in donations, is for a 
public purpose, and witbin the competency of the law-making power of 
the State, when not forbidden by the organic law, to bestow upon sub- 
ordinate municipal bodies. 

Yielding to the precedents and the practice, I concur in the (236) 
opinion of the other members of the Court, and sustain the enact- 
ment, not being at liberty to do more than ascertain the legislative will, 
and when not in conflict with the fundamental law, give it effect. 

No error. Affirmed. 

Cited: Riggsbee v. Duvham, 98 N. C., 85, 86 ; Smith v. Wilmington, 
ibid., 348; Riggsbee v. Durham, 99 N.  C., 347; Brown v. Comrs., 100 
N.  C., 98; B y m m  v. Comrs., 101 N. C., 414; Jones v. Comrs., 107 N. C., 
251, 265; Bank v. Comrs., 116 N.  C., 364; Chadoltte v. Shepard, 120 
N. C., 416; Harriss v. Wright, 121 N.  C., 181; Gkena v. Wray, 126 N. C., 
732, 4; Cox v. Comrs., 146 N.  C., 586; Wittkowsky v. Comrs., 150 N. C., 
95; Hill v. Slcinner, 169 N. C., 410; Woodall v. Highway C'mmission, 
176 N. C., 391; Martin County zr. Trust Go., 178 N.  C., 32; Hammod  
v. McRao, 182 N. C., 752; Davis v. Bowd of Education, 186 N. C., 
229; Holmes vl. Fayettmible, 197 N. C., 746. 
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JANE C. YORKLY v. MARY A. STINSON ET AL. 

1. The fact that a widow enters a camat to a will and contests its validity, 
does not prevent her from accepting any benefit given her by the will, if 
its validity is established, or from entering her dissent thereto in the 
proper time. 

2. Where a widow agrees to adhere to the provisions of a will, and in conse- 
quence thereof the executor proceeds to pay legacies and assume obliga- 
tions which would cause loss to him if the widow were to dissent, she will 
be estopped by her agreement, and will not be allowed to dissent, but 
where in such case she offers to put the estate in statu quo, and the 
executor has not acted under her agreement so as to cause him any loss 
whatever, she is not estopped. 

3. Where a widow is appointed executrix and proves the will and qualifies, 
she cannot afterwards renounce and dissent, but must carry out the will 
in all of its provisions. 

(Ramsour v. Rawqsow, 63 N. C., 231 ; Hinton. v. Hinton, Phil., 410 ; cited and 
approved ; MenoknhaJZ u. Mendmhall, 8 Jones, '287 ; Byrne u. Badger, 92 
N .  C., 706; cited and approved.) 

PETITION BOR DOWER, heard by MacBa8a, J., on appeal from a jndg- 
ment of the clerk, at  March Term, 1886, of DAVIDSON Superior Court. 

Samuel Yorkly died in July, 1881, leaving a will, wherein he appoints 
the defendant, William F. Henderson, executor and testamentary 

(237) guardian to his infant son, the defendant, Samuel Hill  Yorkly. 
He left also a daughter, the defendant Mary A. Stinson, and the 

plaintiff, his surviving widow. At the time of his death the teatator 
possessed over 500 acres of land, of which he devises one-half to his 
wife for life or widowhood, and the residue to his son in fee. Of his 
personal estate he bequeaths certain articles of the estimated value of 
$600, and a like sum in money. The will makes some provision for the 
daughter, but i t  is impossible to state more specifically the testator's dis- 
positions of the estate, as no copy of the will, though declared in the 
complaint to be annexed thereto as a part, is found in the transcript, 
and only such information of its contents is furnished as is set out in the 
case agreed. 

The will was proved i n  common form before the clerk on. 1 August, 
1881, and the executor and testamentary guardian assumed the trusts 
conferred, and undertook their due discharge. On the next day, after 
being advised of her right to dissent, the plaintiff gave her assent i n  
writing to the will. 
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Afterwards, upon being more fully informed of her rights, and, as we 
suppose, with knowledge of the condition of the testator's estate, she 
entered her dissent thereto, on 27 January, 1882, in the manner and 
within the time limited by law. 

On the same day, the plaintiff and the two children, she acting in the 
capacity of next friend to the infants, entered a ca8vaalt to the probate, 
and the issue thus made up and transferred to the Superior Court and 
afterwards removed from Davidson to Rowan County, was tried, and a 
verdict rendered in favor of the sc r i~ t .  

During the interval between the giving the assent and its recall by an 
entry of dissent on the record, the plaintiff received the legacies given 
her by the testator, and has taken possession of and appropriated the use 
and profits of the devised real estate to her own benefit. 

The present suit is for dower, and is accompanied with an offer (238) 
to account for whatever of the personal estate has come into the 
plaintiff's hands. 

I t  is stated that the defendant, Mary A., has been advanced in the 
testator's lifetime, about the year 1848 or 1850, in personal property 
of the value of $2,650, of which there were six slaves that were sold at  
$400 for each, at  the time when so advanced, and the plaintiff avers that 
this advancement being accounted for, she has had but little, if any more 
than a child's part. 

The only answer put in, is that of the executor and testamentary 
guardian, and it sets up as a defense to the action the adversary and un- 
successful proceedings in opposition to the probate of the script, and the 
written adherence to the instrument, when proved ex p r t e ,  and the 
acceptance of the legacies and devises given her under it. I t  does not 
appear that any disposition of the personal assets, in the payment of 
debts or otherwise, will be disturbed by giving effect to the dissent, nor, 
if the funds are restored, that the estate cannot be administered as 
effectually and justly as if'the dissent had not been given at the earliest 
moment. No complications are suggested, rendering i t  inequitable to 
remit the plaintiff to the share to which she would have succeeded in  
case her husband had died without making a will. 

There was a judgment for the defendants and the plaintiff appealed. 

Frank Robbins for plaidiff. 
Damiieb G. Fowaub for defendmnts. 

SMITH, C. J., after stating the facts : We attach no special significance 
to the fact that the plaintiffs, with others, availed themselves of a clear 
legal right, possessed by every person interested in the result, to have the 
alleged testamentary paper propounded anew and proved pep testes. The 
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right to require this in a proper manner, is conferred by law, and 
(239) its exercise cannot be attended with the deprivation or impair- 

ment of other rights, because of an unsuccessful opposition to 
the script. I t  remains as if no resistance had been offered to the probate, 
for the plaintiff to assert any just claim accruing to her under the will, 
when established, as to accept the provisions made for her by law upon 
her recorded dissent thereto. 

The ruling of the court below, adverse to the object sought in the 
action, is b a d  upon the inconsistency of her taking and using property 
given her by the testator, and her present attempt to.annu1 and render 
the will inoperative, so far  as affects herself. I t  assumes that she has 
made an election, and cannot now be heard to reverse it. There would be 
much force in this reasoning, if the administration had been conducted 
upon the faith of her adhesion to her declared purpose to abide by the 
instrument, supported by her receiving the benefits it gives her, and dis- 
positions made of the funds or obligations assumed, incompatible with 
the present claim, and which could not now be disturbed without loss or 
detriment to the executo'r, who relied upon her good faith in what was 
afterwards done. Such a case might furnish ground for an equitable 
estoppel against the right of dissent, and deny to her the statutory relief. 
But no such difficulties are suggested, and so far as appears, the return 
of the legacies and of rents for which the plaintiff may be liable, would 
restore the state of things existing at the original probate, and leave 
open the pathway to a due administration of the estate, without inter- 
fering with intermediate rights or interests of the personal represen- 
tative or of others. 

The statute (The Code, sec. 2108), allows six months from probate 
within which a widow may make an election to take under the will, or 
against i t  under the law, and this period is given in order that.she may 
fully learn the condition of the estate and the advantages to be derived 

under the provisions made for her, as compared with those accru- 
(240) ing, as in case of an intestacy, and thus to considerately and 

intelligently exercise her right to dissent. We do not find in the 
facts any just ground for depriving her of the statutory provision in 
her behalf, of which she has undertaken to avail herself within the time 
limited by law. 

The opinion of the Court was governed, we presume, by the decisions 
in Medmha11 v: ~ e l r u t e & l l ,  8 Jones, 287, and S y m e  v. Badger; 92 
N. C., 706, supposed to involve the same principle. But in those cases 
the estoppel was held to apply to a widow, who was appointed to execute 
the will, and of course in all of its provisions, and who accepted the 
office and undertook to carry out its directions, with which the legal 
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effect of a dissent was wholly inconsistent. The subject is considered in  
the last cited case, and leaves nothing now to be added. 

But the case of Ramouv vi. Ramour, 63 N. C., 231, if not an au- 
thority, i s  i n  the line of the views we have taken of the present appli- 
cation. 

I n  that case the plaintiff, who demanded dower in the action, had in  
May, 1868, conveyed part of the land claimed to be subject to dower to 
one Baxter i n  payment of her individual debts; and in August following 
caused her to dissent to the will to be entered, under the extension of 
the time for doing so allowed by the act of 22 February, 1866 (see 
Hhtof i  w. Hintoa, Phil., 410). The court below ordered the writ of 
dower to issue, and this ruling was affirmed on appeal. 

We have not adverted to the haste with which the assent was given, - ,  

nor to the unusual promptness with which the legacies were paid over, 
apparently to confirm and conclude her election, as tending to deprive 
the plaintiff of the time given by law for an examination of an estate, 
its resources and liabilities. and an intelligent and careful reflection as 

u 

to  the course to be pursued under the circumstances. They cer- 
tainly do not indicate that deliberation in action which should (241) 
conclude and estop her from the subsequent exercise of a legal 
right to make a different choice. At least we cannot, pey se, give such 
force and effect to the simple facts set forth in  the case before us. 

I t  must be declared there is error in  the ruling, and the judgment 
must be reversed, and judgment rendered for the plaintiff; and to this 
end, and for further proceedings in  the court below, let this be certified. 

Error. Reversed. 

Cited: Allen v. Allen, 121 N. C., 331; Tripp v. Nobles, 136 N. C., 
113; Whitehwst w. Coltwalt, 189 N. C., 580. 

GIDEON B. THREADGILL v. JAMES M. REDWINE. 

Execution Xa;le-Tetmnts in C o m o n .  

1. A sale under execution transmits only the debtor's estate, in the same plight 
and subject to all the equities under which he held it. 

2. Where two claimants of the same land covenanted with each other to 
become tenants in common in the land to sell the common property, and 
after adjusting an inequality existing in the amount paid by each to 
divide the proceeds, and the interest of one was sold under execution; 
I t  um8 heltd, that by purchasing the interest of his cotenant at execution 
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sale the other tenant in common did not acquire the land discharged of all 
claim by his cotenant, and that the equity for a division under the cove- 
nant did not pass by the sheriff's deed. 

3. Where in such case, the defendant expended money after his purchase at 
the sheriff's sale in removing encumbrances from the common property, he 
is entitled to be reimbursed upon a sale before any of the proceeds go to 
his cotenant. 

(Tat& v. Reid, 74 N.  C., 463; Love v. Srnathers, 82 N .  C., 369; Flynn. v. WiL 
Ziarns, 1 Ired., 509; Cfilws v. Palmer, 4 Jones, 386; smith v. Smith, 72 
N. C., 228; Le&s v. UcUoureEl, 88 N .  C., 261; cited and approved.) 

(242) CIVIL ACTION, tried upon exceptions to a referee's report, before 
Ma,cRae, J., at Spring Term, 1886, of STANLY Superior Court. 

The plaintiff and defendant having conflicting claims of title to certain 
lands previously belonging to one D. A. Underwood-the plaintiff 
through a sheriff's sale under execution-the defendant also through a 
coroner's sale under  fie^ fascias, and also a deed from the assignee of 
Underwood-entered into the following agreement: 

"The said Threadgill, for the sum of $100 to him in hand paid, has 
sold by deed of bargain and sale to said Redwine, one-half of his interest 
in said land, the said Redwine having sold by deed of bargain and sale 
one-half of his interest in said land. I t  is mutually understood and 
agreed by and between the parties aforesaid, that they are to own said 
lands jointly, each owning one individual half. 

"It is further understood and agreed by and between the parties afore- 
said, that they are to sell the lands, and upon a sale thereof, the pro- 
ceeds are to be divided between them, as follows : Said Threadgill having 
paid out the sum of $389 for said land, and Redwine having paid out 
$55, each party, in the first place, is to have out of the proceeds of said 
land, the amounts they have paid out: And whereas, the said Redwine, 
as the surety of said Underwood, has received $500 back of the amount 
which the sureties of the said Underwood have paid for him to Thomas 
X. Kendall, said Threadgill is to have $500 more of the proceeds of the 
said lands than said Redwine. 

"It is further agreed between the parties, that they will jointly pay a 
judgment due to Daniel Freeman from said Underwood, each to pay 
one-half ." 

The moiety of the plaintiff in the land was afterwards levied on by 
the sheriff of Stanly County under execution, and sold and conveyed for 
$750 to S. J. Pemberton, who made a deed therefor to the defendant, 
and the latter exonerated the land from a claim of dower, by paying the 

sum of $650 therefor. 
(243) The value of the rents while in occupancy of the defendant, 

measures that due for his services and improvements, and the 
198 



N. 0.1 FEBRUARY TERM, 1887. 

judgment due Freeman was paid out of the sum of $2,600 for which the 
defendant, after acquiring the plaintiff's interest, sold the whole estate 
in the land. 

These facts are admitted or found by the referee upon a compulsory 
order of reference and reported to the court, and to his finding no excep- 
tion is taken. 

His rulings upon matters of law are : 
"1. That the deeds and contract having been made at the same time 

as parts of one and the same transaction, are to be construed as one 
instrument. 

"2. That plaintiff had an interest in the land to the amount of $889, 
less the sum of $55 in excess of the interest which defendant had in the 
land, which was to be paid to him upon a sale of the land. * 

"3. That the said interest which accrued under the contract, as dis- 
tinguished from the deeds, was not subject to sale under execution. 

"4. That the sheriff, by his deed to S. J. Pemberton, only conveyed 
one-half interest in the land. 

"5. That the sum of $650 paid for the dower, the sum of $1,000 paid 
to redeem the land sold under execution, and the sum of $300 expended 
for repairs, should be deducted from the sum for which the land was 
sold by defendant. 

"6. That the action is not barred by the statute of limitation." 
The defendant, J. M. Redwine, excepts to the report of the referee, as 

follows : 
%'That in his third conclusion of law, the referee finds 'that the 

interest of plaintiff, Threadgill, which accrued under contract, as dis- 
tinguished from the deeds, was not subject to sale under execution,' 
when under the proofs, he should have found that the entire 
interest of the plaintiff was subject to sale under execution, was (244) 
in fact sold by the sheriff, and passed by the sheriff's deed to 
Pemberton, and from Pemberton to defendant, by the deed from the 
former to the latter, thus extinguishing the plaintiff's interest in the 
subject-matter in controversy in this action. 

"2. That the referee, in his fourth conclusion of law, finds 'that the 
sheriff, by his deed to S. J. Pemberton, only conveyed one-half interest 
in the land,' whereas he should have found instead thereof, that by said 
deed the plaintiff's entire interest was conveyed to Pemberton. 

"8. That instead of finding as he has done, that defendant is liable to 
plaintiff in any sum, he should have found that defendant had become 
the owner of all plaintifPs interest in the subject-matter of the contro- 
versy by reason of the sheriffs deed to Pemberton, and Pemberton's 
deed to defendant, and that defendant was not liable to plaintiff for 
anything." 
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Upon these findings, adopted by the court, the defendants' exceptions 
were sustained; and judgment being rendered against the plaintiff, he 
appeals. 

I 

J .  A. Lockharrt for piahtiff. 
Jo*. B. Batchdm a,nd Jofhm Devuewreux, Jr., for defendant. 

SMITH, C. J., after stating the facts: Now, while the transfer under 
the deed of the sheriff of the plaintiff's undivided moiety to the pur- 
chaser, could not and did not carry the plaintiff7s equities, and rights 
springing out of their mutual covenants, as the numerous authorities 
ci d in the argument for the appellant show, Tally v. Reed, 74 N. C., 
46 ! ; Love, a. Bm,aithms, 82 N. C., 369, and others, it is nevertheless true, 
that the estate passes, subject to and charged with the equities of the 

defendant attaching thereto, for such is the effect of a sale under 
(245) execution, and it transmits only the debtor's estate, in the plight 

and condition in which he held it. FIym v. WiIliaiam, 1 Ired., 
509; GiZes u. pa he^, 4 Jones, 386; Smith v. Smith, 72 N. C., 228; 
Le& v. Mcbozole'll, 88 N. C., 261. 

The coqenants as to the disposition of the proceeds of sale, so far as 
they inure to the advantage of the plaintiff, did not therefore pass to the 
purchaser at +he execution sale, nor were they extinguished, through 
any supposed union with the legal estate, when he conveyed it to the 
defendant, The execution of the agreement in its literal terms became 
impracticable by the divesting of the moiety of the property out of the 
plaintiff, but this difficulty was removed, and the ability to give it effect 
restored, by the defendant's acquirement of that moiety, whereby he 
became sole owner. The several equities have been reunited with the 
legal estate, and the effect of the dissociation no longer remains as an 
impediment in their recognition and enforcement. But the expense in- 
curred by the defendant is a paramount charge on the interest acquired, 
and i t  must be paid before the agreed mode of apportionment of the 
fund received upon the sale to the last purchaser, out of the plaintiff's 
sliare as well as the amount paid in removing an incumbrance common 
to the whole property. 

We therefore declare that there is error in the rulings upon the excep- 
tions, and in the rendition of judgment against the plaintiff. The cause 
will be remanded, to the end that the judgment be reversed, and such 
further proceedings had therein as are in accord with the law declared 
in  this opinion. 

Error. Reversed. 
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S. H. REEVES v. PINCKNEY WINN. 

Xlander-Evidlm+Vindictive Damages. 

1. In an action for slander, evidence of the pecuniary condition of the de- 
fend;ccr~t is competent to increase the damages, when the plaintiff is entitled 
to vindictive or punitory damages, but the pecuniary condition of the 
plaintiff is not competent for such purpose, while it may be to show 
actual damage. 

2. Vindictive or punitory damages are allowed when the misconduct is marked 
by malice, oppression, or gross and wilful wrong, and the law allows these 
damages, not simply to compensate the party injured, but to punish the 
wrongdoer. 

3. I t  seems, that where the action is for a personal injury, as where by assault 
and battery or by the negligence of the defendant the plaintiff has been 
crippled so that he is unable to work, he may show the nature of his busi- 
ness and the value of his personal services, the loss of which may be more 
disastrous to a pbor man than to one of wealth, but this is only for the 
purpose of showing actual damage. 

( A h k  9. M m h ,  8 Ired., 360 ; cited and approved.) 

THIS was a civil action to recover damages for slanderous words 
spoken by the defendant of the plaintiff, tried before Xhepherd, J., at 
January Term, 1887, of WAYNE Superior Court. 

The slanderous words complained of are fully charged in'second, third, 
and fourth 'allegations of the complaint. The answer of the defendant 
admits that the words charged were spoken by him, but denies that they 
were false and malicious, or slanderous, and sets out in detail and at 
considerable length, alleged facts and circumstances in justification of 
their use. 

Issues were submitted to a jury, and in response they found that the 
defendant, in using the words set forth in the second and third allega- 
tions of the coaplaint, intended to charge that the plaintiff did 
wilfully, wantonly and feloniously burn the houses mentioned in (247) 
the complaint, and that this charge was false and malicious. 

The defendant relied on his plea of justification, and in support of it 
introduced much testimony tending to show that J. H. Hollowell and 
the plaintiff conspired to burn the houses mentioned in the pleadings, 
and also testimony to show that J. H. Hollowell procured the plaintiff 
to burn, and that the plaintiff did burn them. 

Upon the trial, the plaintiff offered himself as a witnesa in his own 
behalf, and, for the purpose of assessing vindictive damages, was asked 
the following question: "What was your pecuniary condition at the 

201 



I N  T H E  SUPREME COURT. [97 

time of the using of said words?" This was objected to by the defend-. 
ant. The objection was overruled, and the plaintiff answered: "I have 
nothing, except what is necessary to get along with. I have no property." 
The defendant excepted. 

The plaintiff introduced one Henry Lee, and asked him if he knew 
the general character of J. H. Hollowell. This was objected to by the 
defendant. The objection was overruled, and the witness was permitted 
to testify that the character of J. H. Hollowell was good. The defendant 
excepted. 

Said Hollowell was not introduced as a witness, but the defendant 
offered evidence tending to establish the truth of all the matter alleged 
in the answer, in justification and mitigation, and that the plaintiff was 
employed as a clerk by J. H. Hollowell about a week before the fire. 

The pleadings were not offered in evidence, but defendant's counsel 
argued in support of justification as well as in mitigation. The court, 
among other things, charged the jury, "that they must be satisfied that 
defendant, in speaking the words, intended to charge the plaintiff as 
stated in the irmumdoes, and that if they so found, and that said 

charges were false, the law presumed malice, and the plaintiff 
(248) would at least be entitled to nominal damages. That if there was 

actual malice they might give vindictive damages." 
I n  telling the jury what circumstances they might consider on the 

question of vindictive damages if they found actual malice, the court 
said: "If the jury believe from the evidence, and from the facts and 
circumstances proved on the trial, that when the defendant filed his 
plea of justification he had no reasonable hope or expectation of proving 
the truth of it, and if the jury believed from the evidence that the 
defendant is guilty of the slander charged in the complaint, they may, 
in fixing the amount of the plaintiff's damages, consider this fact as a 
circumstance. That al th~ugh they should find from the evidence, that 
the defendant has not sustained his plea of justification, still the fact 
that he has filed such plea, should not of itself be regarded by the 
jury as an aggravation of the original offense, if they believe from the 
evidence that it was filed in good faith and with an honest belief on 
the part of the defendant that he would be able to sustain the plea by 
evidence. 

There was a verdict for the plaintiff. 
Motion for a new trial by the defendant for error in receiving testi- 

mony as to the pecuniary condition of the plaintiff and as to the char- 
acter of J. H. Hollowell, and for error in the charge of the court upon 
the effect of the plea of justification. Motion overruled. Judgment for 
plaintiff. Appeal by defendant. 
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E. R. stamps and C. B. Aycock for plaintif. 
W. R. Allen fur defend&. 

DAVIS, J., after stating the facts: We think there was error in ad- 
mitting testimony as to the p ~ c u a h r y  condition of the plaintiff for the 
purpose of showing vindictive damages, 

I n  a certain class of cases, slander among them, when the (249) 
offense is marked by malice, oppression, or gross and wilful 
wrong, the jury may give damages, not simply to compensate tbe party 
injured, but vindictive damages to p f i i ~ h  the wrong-doer, and to that 

, end, it may be competent to show the pecuniary condition of the de- 
fendant, as was held in Adcock v. Marsh, 8 Iredell, 360. If the purpose 
is to pn&h the defendant, i t  will at once occur to every intelligent mi& 
that his pecuniary condition is a matter properly to be considered by the 
jury in determining the punishment. A verdict for a large sum, ren- 
dered against a man of large wealth, would be a less punishment than 
a verdict for a small sum against a poor man, but we are unable to see 
how the punishment of the defendant can be determined by the pecuniary 
condition of the plaintiff. The plaintiff is entitled to a verdict for all 
the actual damages sustained by him, without reference to the pecuniary 
condition of himself or of the defendant, and if the conduct of the de- 
fendant has been such as to warrant vindictive damages, the jury may 
add to the actual damages, by giving such additional sum by way of 
punhhmevnt to the defendant, as they may deem just; and for the pur- 
pose of ascertaining this, there is good reason why they should know the 
pecuniary condition of the defelrdant, but none why they should know 
or consider the pecuniary condition of the plainltif, unless it can be made 
to appear that an equal amount of damages, if paid to one man, would be 
a greater or less punishment than if paid to another. There was a time 
when the slander of the great and rich, was held to be a more aggravated 
offense and meriting greater punishment than the slander of the humble 
and the poor, but in this day and country there is no such thing as "Scan- 
&lum Magmtum" on the one side, nor is there on the other, any law 
that discriminates in favor of or against the poor man, simply because 
he is poor. I n  meting out punishment, whether in imposing fines and 
penalties on the criminal side of the docket, or giving punitive 
and exemplary damages for malicious wrongs to individuals in (250) 
civil actions, it is necessary to know the pecuniary circumstances 
of the defendant, because a small fine or slight damages might be heavier 
punishment to a man of small means, than a heavy fine omr damages 
would be to a man of wealth, but whether the fine or damages go to a 
poor man or to a rich man, the punishment is the same to the party who 
has i t  to pay. Odgers on Libel and Slander, 292, says, "in fact, although 
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in theory it is the duty of the jury to give such damages as will fairly 
compensate the plaintiff for the injury he has sustained, yet in justice, 
juries frequently, especially when the defendant has acted with clear and 
express malice, give vindictive damages, which are clearly meant, not so 
much as a compensation to the plaintiff for his law, as a punishment to 
the defendant for his misconduct." The question is discussed at great 
length in the notes to the case of R m  fi. Mas*, 66 American Decisions, 
560, cited by counsel for plaintiff, and while the decisions are both ways, 
it seems pretty well settled, by the weight of authority and by reason, 
that in proper cases for vindicative damages, the pecuniary condition of 
the defendant may be given in evidence, but i t  is there said: "The pecu- 
niary circumstances of the plaintiff are admitted in evidence much less 
often than those of the defendant," and the cases relied on are nearly, if 
nbt all, for injuries to persons, and it is said that the evidence "is usually 
admitted, if at all, on the ground that the pecuniary circumstances of 
the plaintiff are directly involved in estimating the damages caused by 
the tortious act, the poverty of the plaintiff making the injury the 
greater," as for instance, where, by an assault or battery, or the gross 
negligence of the defendant, the plaintiff has been so crippled and dis- 
abled as to be unable to work, and in such cases, he may show the nature 
of his businws, and the value of his pereowl services, the loss of which 

may be more disastrous to a poor man than to one of wealth, and 
(251) these may properly come under the head of actual or special 

damages, and nearly all the cases cited by the counsel for the 
plaintiff, ahd which are referred to in Rome v. Moses, supra, are of this 
class. 

I n  Ware v. Cart tdge ,  60 Am. Dec., 489, the pecuniary circumstances 
of the plaintiff were held to be inadmissible in an action for slander, 
while in GYelemmt8 v. Mahonty, 55 Yo., 352, and Sheets v. Borrets, 
7 Pick., 82, referred to in note to Rome v. Mosee, i t  was held differently. 

The question, so far as our researches go, is an open one in this State, 
for the pecuniary condition of the d e f d n t ,  not'the plaintiff, was the 
point decided in A&ocL a. Momh, mpm, and we think the better reason 
would exclude evidence as to his pecuniary condition, where the only 
purpose of i t  is to increase vindicative damages, as in this case. We 
say only purpose, because there may be c a m  in which i t  may be proper, 
in  determining his actual damages. There was error in admitting testi- 
mony as to the pecuniary condition of the plaintiff, and the defendant is 
entitled to a new trial. 

This renders i t  unnecessary for us to consider the other exception p r e  
sented in the record. 

There is error. Let this be oertified. 
Errof. , Reversed. 
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Cited: Johmom v. Allan, 100 N. C., 139 ; Bowden, v. BaJes, 101 N. C., 
613; Tucktw v. Winders, 130 N .  C., 147; Robertson v. Conklin, 153 
N.  C., 3 ;  Baker vL. Window, 184 N. C., 9;  Tr ipp  v. Tobacco Co., 193 
N. C., 617. 

STATE EX REL. JACOB C. SETZER v. DANIEL SETZER ET AL. 

1. The courts of this State, both as succeeding to the jurisdiction of the Eccle- 
siastical courts, and under our statutes, have jurisdiction to declare a 
marriage void ab 4nitio and $0 grant a divorce for that reason, but a 
judgment declaring the marriage to have been void ab initto, will not 
have the effect of bastardizing the issue. 

2. The question of whhther or not a marriage was void ab ilzitio, there having 
been a marriage de facto, must be tried between the parties to the mar- 
riage, and this question cannot be raised in an action by the children of 
such marriage, claiming as next of kin or heirs at law, in order to bas- 
tardize them. 

3. So, where the plaintiff brought an action as next of kin of his father, and 
the jury found that when the marriage was consummated the father was 
an idiot and did not have capacity to enter into the contract; I t  was held, 
that the issue was immaterial, and if this was the only defense the plain- 
tiff would be entitled to a judgment nm obstante veredicto. 

4. Where two defenses are pleaded, and the court below gives judgment for 
the defendant on one of them without trying the other, which judgment 
is reversed on appeal, the case will be remanded in order that the other 
defense may be tried. 

(Johmoa v. Kincade, 2 Ired. Eq., 470; Ci.ump v. Morgan, 3 Ired., 91 ; Wil l iam 
80% 2). Williams, 3 Jones Eq., 448; Brooks v. Brooks, 3 Ired., 389; Baity v. 
CrmflZZ, 91 N.  C., 293; cited and approved.) 

I 

CIVIL ACTION, tried before Shipp, J., and a jury, at  Fall Term, 1885, 
of CATAWBA Superior Court. 

There was a judgment for the defendant, and the plaintiff's relator 
appealed. 

The facts appear in the opinion. 

SMITH, C. J. I n  the month of August, 1859, Reuben Setzer (253) 
was married to Sophrodia Morcus by a justice of the peace, upon 
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a due observance of all the formalities prescribed by law for entering 
into that relation. They lived together as husband and wife until the 
spring of 1862, when, having entered the military service of the Con- 
federate States, the said Reuben lost his life at the battle of New Bern, 
in this State. The only offspring of the union was the plaintiff, who 
brings this action as relator upon the bond executed by the defendant, 
Daniel Setzer. who administered on the estate of the deceased, and the 
other defendant, one of his sureties, to recover his distributive share of 
the personal estate in the hands of the administrator. The action was 
begun by suing out a summons on 13 August, 1883. 

The answer-sets up  as a defense (and-this is the only matter neces- 
sary to be considered), that the intestate was of imbecile mind from his 
youth up, and had not capacity to understand and enter into the mar- 
riage contract, and that, this being absolutely void, the plaintiff, their 
only child, was not born in  lawful wedlock, and could not claim any part 
of the estate. 

The only issue passed on by the jury, was as to t'he intestate's mental 
capaoity to make an effectual marriage contract at the time of its 
solemnization. and the reslsonsa was that he. did not have such calsacitv. 

L " 
We do not propose to examine the exceptions to the evidence offered, 

among which was an inquisition taken in  1855, finding the intestate to 
be a lunatic, and an order appointing a guardian, since the appeal must 
be disposed of upon the single finding of the intestate's mental incompe- 
tmcy, and its effect upon the relator's right as a distributee. 

I n  Johnson v. Rin,cadd, 2 Ired. Eq., 470, a bill in equity was filed, 
upon facts very much like those before us, to have declared a nullity a 
marriage entered into by the plaintiff, on the ground of his idiocy, and 

it  was suggested, that as the marriage was void ab initio, i t  u7as 
(254) so to be considered whenever the question came up, and the 

present suit could not be maintained. Rutfin, C. J., asserted the 
jurisdiction, not only because the Courts of Equity in this country had 
'succeeded to the functions of the Ecclesiastical Courts of Endand. in 

u ,  

which this jurisdiction was exercised, but because it  was expressly con- 
ferred upon the Superior Courts of Law and the Courts of Equity by 
law; Rev. Stat., ch. 39. "The act," he remarks, "creates and confers a 
jurisdiction over all matrimonial causes, and includes, necessarily, we 
think the jurisdiction to pronounce the nullity of a marriage de facto 
for want of capacity." The Court thereupon in this suit between the 
parties proceeded to pronounce the marriage "in law null and void for 
the want at the time of solemnizing the same of mental capacity on the 
part of said Reese, sufficient to understand the nature of. and assent to 
k h  a contract, a i d  that the said Reese ought to be and is, set free and 
divorced from the said Ann." 



N. C.] FEBRUARY TERM, 1887. 

The same doctrine is reaffirmed in C1~~rn.p d. Morga;n, 3 Ired. Eq., 91, 
by the same eminent Judge in a similar case. 

I n  WilEamom v. Willia,rm, 3 Jones Eq., 446, a bill was filed for an 
account against the guardian of the plaintiff, and the answer set up the 
plaintiff's marriage with one Cashion as a defense. The plaintiff, antici- 
pating the objection, alleged the marriage to be void, because of the 
fmds youth (she was thirteen years of age), the practice of fraud and 
artifice, with the use of some force in bringing i t  about, and her want of 
sufficient understanding to enter into the contract. 

The court declined to try the issue thus made, and retained the cause 
"for further directions, to the end that the plaintiff, if so advised, may 
institute proceedings in the proper court to obtain a decree of nullity of 
marraige, after which they will be at liberty to move in this cause." 

Delivering the opinidn, Peamom, J., after quoting and approv- 
ing the language used in Jolhmon ti. Kificade, that i t  was "con- (255) 
venient and fit in respect to the decent order of society, tho c d C  
t i m  of parties, and the s w c m ~ m  of mtata, that the validity of such 
a marriage should be directly the subject of judicial sentence, says: 
"And as the Legislature has conferred sole original jurisdiction in all 
applications for divorce upon the Superior Courts of Law and Courts of 
Equity-(Rev. Code, ch. 39, sec. 1)-and pointed out the mode of pro- 
ceeding and the rules and regulations to be observed (section 5 ) ,  and re- 
quired that the material facts charged in the bill oi libel shall be sub- 
mitted to 12 j ~ y ,  upon whose verdict and not otherwLo, the Court shall 
decree (section 6), and authorize a decree from the bonds of matrimony, 
or that the m,r r iage  & null mnd void" (the italics in the above are in the 
opinion), and after a sentence nullifying or dissolving the marriage, all 
and every, the duties, etc., in virtue of such marriage, shall cease and 
determine, with a proviso as to the legitimacy of the children (section 
l l ) ,  we do not feel at liberty to decide a question of such grave impor- 
tance, as a thing collateral or incidental to an ordinary bill for an account, 
where the trial will be made, without the intervention of a jury, upon 
depositions which are usually taken in a defective ahd unsatisfactory 
manner." He adds: "The propriety of requiring that fact to be estab- 
lished by the judgment or sentence of a tribunal having sole original 
jurisdiction, is too manifest to require any further observation." See 
Brooks 9. Brooks, 3 Ired., 389. 

Now i t  is expressly ~rovided in the Rev. Stat., ch. 39, sec. 9, where i t  
is decreed that "tha mwi.(uge~ L w l l  and wid,'' or for cause not affecting 
its original validit~, as follows : "That nothing herein contained shall be 
construed to extend to, affect, or render illegitimate, any child or chil- 
dren born of the body of the wife during the coverture." 
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(256) A proviso in words essentially the same is found in the Rev. 
Code, ch. 39, see. 11, and again in Bat. Rev., ch. 37, see. 15. 

Now if i t  is conceded that the validity of a marriage can be ques- 
tioned in the collateral manner attempted, and when neither of the par- 
.ties to i t  is before the court so that it is not a judgment changing their 
status, i t  can have no greater effect upon the right of offspring than 
such a judicial sentence, rendered in a direct proceeding, and as those 
rights are protected in the one case, so must they be in the other. 

The present law is more explicit and clear, asd as we have had occa- 
sion to inquire into its operation in the recent case of Baity v. Cranfill, 
91 N. C., 293, we will pursue the subject no further, and content our- 
selves by declaring the result to be, that the present verdict cannot take 
from the relator any of his rights as a son of the intestate, to a share in 
the latter's estate, nor render his birth illegitimate. The issue was 
therefore immaterial, and we should direct ju&ment for an account, but 
that another defense set up in the answer, to wit: a compromke agreed 
upon in a former suit by the relator and his mother, has not gone before 
the jury, the judge deciding that upon the findings as to the marriage, 
the relator could not recover. 

There is error, and there mu& be a new trial involving the other mat- 
ters of defense, and to that end this must be certified. 

Error. Reversed. 

Cited: Sirns v. Sims, 121 N. C., 299; FemZZ v. Fewall, 153 N. C., 
180; T Q & ~  v. White, 160 N. C., 41; Wattars v. Wattew, 168 N. C., 414. 

(257) 
J. H. N. BRENDLE v. A. L. HERREN ET AL. 

P~actice-Find Judgment; 

1. after final judgment disposing of the rights of the parties, it is too late to 
introduce a new cause of action into the controversy. 

2. So, in an action to have the holder af the legal title declared a tru8tee, it 
is too late after final judgment to ask for an account of the rents and 
profits. 

(Pewscm v. Cam, mte, 194, cited and approved.) 

, MOTION in the cause, heard by Gilmer, J., at Spring Term, 1885, of 
HAYWOOD Superior Court. 

I n  the progress of the cause, and after the admission of an interplea 
of T. D. Welch and some changes in the form of the action, at Fall 
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Term, 1882, of the Superior Court of Haywood County, an issue in thic 
form was submitted to and a response returned by the jury: 

What estate did the deed from T. D. Welch, dated 1 October, 1870, 
convey to Newton Brendle? Absolute? Answer : Yes, not absolute. 

Thereupon it was adjudged by the Court: 
"I. That the defendant A. L. Herren has a charge and lien upon the 

land sued for, for the sum of $300.00, with interest on the same from 
12 October, 1870, and that he hold said land until the same is satisfied 
and paid. 

"11. That upon payment of said sum with interest as above provided, 
the said defendant A. L. Herren is hereby declared a trustee for the 
plaintiff in respect to said land, for and during the life of T. D. Welch. 

"111. That upon his death, and subject to the right of dower of 
Selina Welch therein, of the land which the said defendant acquired 
by the deed of 12 October, 1870, he is hereby declared to be trustee 
for the plaintiff of an absolute e~ta te  in fee simple in the re- 
mainder, and that he convey the same by sufficient deed. (258) 

"IV. That the plaintiff recover the costs of the action; and 
that this judgment be enrolled." 

Prem this judgment the defendants appealed, and upon the hearing in 
this Court it was affirmed. Bredle  v. Herren, 88 N. C., 383, where tbe 
nature and object of the action are set out in the opinion. 

Upon the return of the certificate of the clerk of this Court, at Fall 
Term, 1884, a motion of plaintiff was entered for an order of reference 
and the framing of an issue to ascertain if anything be due him on 
account of rents and profits received by the defendant in possession. 

The motion was supported by an affidavit of an agent of the plaintiff, 
in which are set out what occurred at the trial, and the action of 
the judge in reference to the demand of plaintiff's counsel for rents, 
and the ruling thereon. At the same time, the plaintiff filed his petition 
for an amendment or modification of the previous judgment, so as to. 
let in an inquiry into the liability of the defendant for rents and profits 
during his occupation. The application and the facts stated in the 
affidavit, were controverted in an opposing verified apswer of the 
defendants. 

At Fall Term, 1884, the following judgment was entered: 
"The plaintiff moved that the case be referred to the clerk to take 

an account of the rents and profits, and for a writ of assistance upon 
the coming in of said report, which motion, being debated by counsel 
and heard by the court, upon the pleading in the cause and the judgment 
heretofore rendered, is refused. From this ruling plaintiff appeals.'' 
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T. F. Davidsolt for plaintiff. 
Armistead J m e s  for defendants. 

SMITH, C. J., after stating the facts: The application is not merely 
for rents accruing since the rendering upon its merits, but to change 

the judgment itself, and open up the general inquiry as to rents, 
(259) including those with which the defendant is chargeable before. 

The appropriate time to institute the inquiry was after verdict 
and before judgment. The orderly and usual mode of proceeding, is to 
have all the facts ascertained, and before the court where the action 
is to be disposed of, and the rights of the parties settled by the final 
adjudication. This was not done, but the rights of the contestants 
declared, the plaintiff being entitled to a conveyance of the legal estate 
on payment of the sum due the defendant and subject to the contingent 
claim of dower. The payment to the defendant must precede the transfer 
of title, and now i t  is proposed to extinguish the debt by proof of the 
reception of rents sufficient to discharge it. 

We concur with the court, that the judgment ought not, if the power 
was possessed to do so, to be disturbed after so long an interval, and 
after its affirmation in the appellate Court. 

I t  is manifestly too late after suoh action, to reopen the controversy 
by introducing a new element of strife, after a final adjudication. 

I n  Peawoa v. Caw, d e ,  194, we have so ruled. 
This does not deprive the plaintiff of seeking compensation for rents 

accruing since the judgment, inasmuch as they were not recoverable in 
this action, and are not concluded in its rendition. 

I n  our examination of the voluminous transcript sent up, much of it 
wholly needless, in order to a full understanding of the matter of 
appeal, we may have overlooked some part in the case, but the summary 
rehearsal of the proceedings we have given, is enough to explain the 
grounds upon which the ruling below is sustained. There is no error, 
and the judgment is affirmed. 

No error. Affirmed. 

Cited: S. c., 98 N. C., 539; McCall v. Webb, 126 N.  C., 762; Tussey 
v. Owen, 147 N. C., 337. 
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W. W. HUDSON ET AL., ADMINISTBATOBS, V. JOHN A. COBLE. 

New Action-Motion i n  the Cause-Sale of Land for Assets- 
Parties-Judicial flales--Statute of Frauds. 

1. A proceeding to sell land for assets is essentially equitable, and the court 
has all the powers of a Court of Equity to accomplish its purpose. 

2. Where relief may be had in a pending action, it must be sought by a motion 
in that cause, and if a new action is brought i t  will be dismissed by the 
court ea: m ~ r o  m t u ,  if the objection is not taken by the defendant. 

3. Before a purchaser a t  a judicial sale can be held to his bid, the sale must be 
confirmed by the court which ordered i t  to be made. 

4. If a purchaser a t  a judicial sale fails to comply with his bid, the court may 
either decree : first, that he specifically perform his contract; or, second, 
that the land be resold and the purchaser released ; or, third, that without 
releasing the purchaser, the land be resold, but in this case, the purchaser 
must undertake as a condition precedent to the order of sale, to pay all 
additional costs and to make good any deficiency in the price. 

5. Where a purchaser a t  a sale to make assets failed to comply with his bid, 
and the land was resold for a less price, he cannot be made liable in a 
new action for such deficiency, but the remedy is by a motion in the cause. 

6. Qume, whether in such case, the administrator or the heir a t  law is the 
proper party to move it, i t  not appearing that the excess of the first bid is 
needed to pay debts. 

7. The statute of frauds' has no application to judicial sales. . 
(Tm'ce v. Pratt, 1 Dev. & Bat. Eq., 626; Murrill v. Murrill, 84 N. C., 182; 

Rogers v. Bolt, Phil. Eq., 108; 8i%gZsta~.y u. Whdtalcer, ibid., 77; Cotton, 
ea: parte, Qid., 79; CozlnciZ zt. Riwr8, 65 N. C., 54; cited and approved.) 

CIVIL ACTION, tried before Clark, J., a t  February Term, 1886, of 
GUILBORD Superior Court. 

The plaintiffs, administrators of William Hudson, finding the per- 
sonal estqte of the deceased insufficient, instituted, in  association with 
his heirs a t  law, a proceeding against the widow in  the Superior 
Court before the clerk, for a decree of sale of a tract of land (261) 
of about 90 acres, owned by him at  the time of his decease, and 
its conversion into assets to pay his debts and the charges of adminis- 
tration. 

The widow, a t  first demanding that her dower be assigned to her  
therein, came to a n  agreement with the petitioners, whereby she gave 
consent to a sale of the land free from any claim of her own on 
condition of receiving in  lieu thereof $650, the first proceeds of the 
purchttse money. A judgment was accordingly entered, authorizing and 
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directing the administrator to make the sale, on the terms that $700 
be paid at once, and the residue in equal parts, with interest, at six 
and nine months from the day of sale. 

The sale was made on 5 March, 1885, on the premises, and the 
present defendant being the last and highest bidder, became and was 

. declared the purchaser at the price of $2,009.99. 
The defendant did not comply with the terms, and afterwards repu- 

diated his purchase altogether. 
On 10 March, the administrators made report of the fact, and asked 

for another sale, which was made the day following. At the second 
sale the land brought $1,635, and this bid, the terms being complied with, 
was reported and confirmed on 18 May, and the title directed to be made 
when all of the purchase money was paid. 

The administrators alone bring the present action against the first 
bidder, the defendant, to recover in damages the sum of $374.99, the 
difference in the bids, lost by the defendant's refusal to take the land 
at  his own bid. 

The defendant demurs to the complaint, as follows: 
"The defendant, without waiving the many inaccuracies in the state- 

ment of the facts, and the omissions to state others, demurs to the com- 
plaint, for that it does not show a cause of action against the defendant, 

in this : 
(262) 1. I f  they were entitled to any relief, i t  should have been 

asked in the proceeding to sell the land for assets, and they 
ca6not institute a new action for the same. 

2. According to their own showing, the alleged sale to defendant 
was not confirmed and ratified by the court and defendant's bid ac- 
cepted. 

3. They do not allege that any rule or notice was served upon defend- 
ant to show cause why he should not comply with the alleged terms of 
sale, or in any other way give him a day in court. 

4. That the alleged sale, according to plaintiffs' own showing, was not 
in such manner and form as to bind him under the statute of frauds. 

Wherefore defendant demands judgment whether he shall be com- 
pelled to answer the facts alleged in the complaint, and that plaintiffs' 
action be dismissed and defendant recover his costs." 

Upon the hearing, the court sustained the demurrer, dismissed the 
action, and adjudged costs to the defendant, and the plaintiffs appealed 
to this Court. 

L. M .  Scott for plai~tifs .  
No c o w e l  for defendant. 
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SMITH, C. J., after stating the facts: We concur with the judge in 
the opinion that the action cannot be maintained, and that if the plain- 
tiffs (if they, instead of the heirs, are entitled to recover the loss), 
have misconceived the mode of reaching the fund, in resorting to an 
independent action, the proper remedy must be sought in a proceeding 
in the cause, and to this end the first bid should have been accepted 
by the court, and the contract thus consummated. That this is the course 
to be pursued in equity is not disputed by appellants' counsel, and is 
fortified fully by precedents. Nor has the statute of frauds 
any application to judicial sales, as is held in case of Trice v. (263) 
PpaSt, 1 D. & B. Eq., 626. 

Numerous adjudications have established the general proposition, 
that where relief can be had in a pending cause, it must be there sought. 
Murrill v. Murrill, 84 N. C., 182, and many other cases. 

I n  Rogers v. HoM, Phil. Eq., 108, Battle, J., cites Singletary v. 
WhitaJcw, and Cottom, Ex pwrta, in the same volume, at pages 77 and 79, 
and asserts the proper practice in this language: "These cases assert 
the power of the.Court of Equity, upon petition for the sale of land 
for the benefit of infants, to compel the purchaser by orders made in the 
cause, to perform specifically his contract of purchase," etc. 

Even if a bond had been given for the purchase money, i t  is held in 
Council v. Rivers, 65 N. C., 54, that a separate action cannot be 
prosecuted to enforce payment, but that the remedy is in an order in 
the pending cause, and that this objection to jurisdiction may be taken 
on appeal, or the court may act ex mero motu. 

The method of procedure is particularly pointed out by the late Chief 
Jusbica in these words: "The orderly mode of proceeding wapl for the 
court to accept the bid of Coffield and Barnhill, by confirming the 
contract of sale, and then upon the matter set out in the report, to 
enter a rule against them, to show cause why they should not be re- 
quired to comply with the terms of sale." He then proceeds to suggest 
that the purchasers may be decreed, (1) to specifically perform their 
contract: or (2) the land may be ordered to be sold and the purchaser 
released; or (3) without releasing the purchaser, such second sale may be 
directed, the purchasers undertaking, as a condition precedent to such 
order, to pay the additional costs, and make good any deficiency pro- 
duced thereby. The ruling appealed from in that case, was that 
without the confirmation the land be resold and the purchasers 

( 

pay the difference, if any, in the salea, and the order was set (264) 
aside and the ruling reversed. - 

The form of the present proceedings is essentially equitable, and must 
involve, when necessary to accomplish its purposes, the exercise of 
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similar powers. I t  could never have been intended by the Legislature 
to confer the jurisdiction, and leave the court without the means of 
making i t  effectual and complete. The application is in the Superior 
Court, the clerk exercises jurisdiction, and any question of law or fact 
may be referred to the judge or jury. There is no impediment sug- 
gested in the way of the exercise of all the functions pertinent to the 
case, and to a full and final determination. 

There is no error. Judgment affirmed. 
No error. Affirmed. 

Cited: Marsh v. Nimocks, 122 N. C., 479; Crawford v. Allerz, 180 
N. C., 246; Lyman v. Coal Co., 183 N. C., 586. 

SAM'L ALBERTSON, ADMINISTBATOB, v. HARPER WILLIAMS ET AL. 

Res Judicata-Motion in the! Cawe .  

Where the subject-matter of an action has been once determined by the court, 
a new action will not be entertained in regard to it. If for any reason 
the former judgment ought to be set aside, it can only be done by a motion 
in the cause for that purpose if the action Fs still pending, and if it has 
been determined and come to an end, then by a new action to directly 
attack it. 

(MiZEer v. Frwor, 82 N .  C., 192; Cay u. BtanoUl, 76 N .  C., 369; Long v. Jarratt, 
94: N .  C., 443 ; cited and approved.) 

CIVIL ACTION, tried before Clark, J., at November Term, 1886, of 
DUPLIN Superior Court. 

The defendant Thomas J. Carr, sheriff of Duplin County, and having 
in his hands executions against Samuel Houston, the intestate of the 

plaintiff, on the 4th Monday of September, 1862, by virtue 
(265) thereof, sold at public sale according to law, a tract of land 

belonging to the judgment debtor to the defendant Harper Wil- 
liams at the price of $5,000, bid by him. The purchaser paid of his bid 
to the sheriff $809.09, a sum sufficient to satisfy the executions and costs 
and no more, retaining the remainder in his hands, $4,190.91, to be 
accounted for with the said Houston, as appears from the return made 
on the said executions. The deed conveying the land to the purchaser 
was made in 1869, the debtor in the meantime remaining in the occu- 
pation of the land, represented by the present plaintiff to contain 730 
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acres, and to be of the value, in good money, of the sum at which i t  was 
bid off. At the time of executing the deed, the said Williams gave him 
a bond of indemnity against any liability he might incur to the said 
Houston by reason of his conveying the title. The present suit was 
commencsd on 5 November, 1884, against the defendants by the plain- 
tiff, as administrator of Houston, to recover the amount of the unpaid 
purchase money thus alleged in the complaint to be unlawfully with- 
held from him by combination between them. 

The answer does not controvert the material allegations of fact made 
in the complaint, but sets up as a defense, the institution in 1871, of a 
suit by Williams against Houston for the recovery of possession of the 
premises, averring himself to be the owner in fee, pending which, a 
reference under a rule of court was made to arbitrators, who made their 
award and returned it to court, where i t  was confirmed, and the contro- 
versy between the parties in regard to the matters involved in the 
present suit settled and finally adjudicated. 

Upon the present trial it appeared that a motion was entered by 
Houston, for reasons set out in affidavits by himself and one Peter H. 
Albertson, and resisted in counter affidavit of Williams, to recall and 
set aside the interlocutory order of reference and the report and its 
confirmation, upon which i t  does not appear what, if any, action 
was taken by the court. To sustain the bar of a former adjudica- (266) 
tion, the defendant exhibited a record of the suit in ejectment, in 
which appears this entry at Fall Term, 1871 : 

"This cause is referred to James M. Sprunt and A. G. Moseley, with 
power to choose an umpire, in case of disagreement, and their award, or 
that of their umpire, is to be the judgment of this court." 

The referees, not controlled by the pleadings usual in an action of the 
kind, but in order to a settlement of the conflicting demands of the par- 
ties as to the subject-matter in controversy, and the title acquired at the 
sheriff's sale, returned their award to this effect: 

"That there is due from Houston to Williams, $874.09 (paid by the 
latter to the sheriff), with interest, secured by the land conveyed by the 
sheriff, and if said sum be not paid in 90 days, the clerk to be required 
to sell the land for cash, and satisfy it, and if paid within the time speci- 
fied, the said Williams is to reconvey to Houston by a quitclaim deed." 
The record stops with an order of confirmation, there having been no 
exceptions to the report, entered at Fall Term, 1872; for what reason 
the cause was discontinued from the docket does not appear. 

The e la in tiff further offered to show, that after confirmation of the 
referees' award, Williams brought another action against Houston, in 
which he had judgment, and was put in possession of the land. 
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The court being of opinion that the former action could not be im- 
peached collaterally in the way proposed, excluded the proof and the 
plaintiff excepted. 

The plaintiff then asked to have the former cause reinstated on the 
docket, to be proceeded with as if no discontinuance had intervened, and 
this was refused as not constituting any part of the present action, and 

for that no notice of the motion had been given. 
(267) The court thereupon intimated an opinion that the plaintiff 

could not maintain his action until the confirming decree or 
order was put out of the way, by motion in the cause, or an independent 
action assisting i t ;  in submission to which the plaintiff suffered a non- 
suit and appealed. 

~hereupon the defendants proposed to supply the defect in the record, 
by showing a sale by the clerk, in pursuance of the decree, of said land- 
a report and confirmation, and to prove the final decree by affidavit. The 
proposal was not entertained and the evidence not received, forasmuch 
as the cause had come to an end by the judgment of nonsuit. 

H. R. Komegay fov plaidi f .  
H. E. Faborn and A. W.  Haywoad for defendmts. 

SMITH, C. J., after stating the facts: I n  all these transactions growing 
out of the sale of the intestate's large and valuable tract of land, it is 
nowhere suggested that any part of the purchase money, beyond that 
used in payment of the executions, has been paid by the defendant Wil- 
liams to any one, and yet he claims the entire property as his own. I t  
may be, that the clerk sold and he purchased for a sum only sufficient to 
pay his own claim and the costs attending the action. But of this there 
was no proof received or preferred at the trial. Williams may have 
acquired the legal title and extinguished the plaintiff's claim to any of 
the large surplus produced by the sheriff's sale. 

Assuming that the record concludes with the confirming decree and 
contingent order of resale upon the default of the intestate, the action 
is incomplete, and should, even after such lapse of time, be reinstated on 
the docket and proceeded with, as if no such interruption had taken 
place, by executing the order of sale, as was done in Miller v. F r e z o ~ ,  
82 N. C.,  192. I f  the cause, however, has been carried on to its final 

consummation, then, as suggested by the court, the only redress 
(268) for wrong done the intestate's estate, would be found in a new 

action impeaching the decree or judgment, if sufficient grounds 
therefor exist. But whether any, or what remedies remain, it is mani- 
fest the present suit cannot be sustained, because the subject-matter of i t  
has been passed upon and adjudged, and the rights of the parties de- 
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termined in the prior suit. Thie is so upon principle, and is so em- 
phatically declared in Gag v. Xta8&€1, 76 N. C., 369, and more recently 
i n  Long v. Ja,wa.tt, 94 N. C., 443, in affirmance of the maxim, n m o  
dabd bk vex& pro urn e't c d a m  ca,wa, as to need no further remark. 

The affidavits used upon the motion to vacate the reference and judg- 
ment, were wholly irrelevant to the present trial to affect the rights of 
the parties, and would be only competent as admissions upon some dis- 
puted matter of inquiry. 

Nor was there any error in rejecting the record evidence of the second 
ejectment siit, offered to impeacL the action of th+ court in the first, 
since i t  is not competent to do so in the present action; nor, for a like 
reason, in denying the motion to bring forward that unfinished suit, and 
thus introduce in this, matter foreign to its purpose. 

These ruIings are correct, and the judgment of nonsuit must stand. 
I t  is so adjudged. 

No error. Affirmed. 

Cited: Wilson v. Chichsdw, 107 N. C., 391. 

' JOHN A. BOGGAN v. CALVIN HORNa. 

1. Where the question in issue is the value of a horse, the plaintiff may testify 
what he gave for the horse, as the actual purchase at the price is an act 
done in pursuance of an opinion, and gives greater force to it. 

2. Where a book containing entries not in the plaintiff's handwriting is offered 
by the defendant, the evidence is competent when the defendant testifies 
that the entries were made by persons from whom he got the merchandise, 
under instructions from the plaintiff, and when he further testifies that 
the book contains everything he got from the plaintiff. 

3. Where any part of the judge's charge is excepted to, the exception should 
point out specifically wherein the error consists. 

(iKcPeter8 v. Ray, 86 N. C., 4 e ;  Bmt v. Boat, 87 N. C., 477; cited and ap- 
proved. ) 

CIVIL ACTION, tried before MmRae, J., and a jury, at Spring (269) 
Term, 1885, of ANSON Superior Court. 

There was a judgment fop the defendant and the plaintiff appealed. 
217 
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A. W. Haywood for plaintif. 
Jojhfi D. Shawl for d e f d m t .  

SMITH, C. J. This action is to recover possession of a bale of cotton, 
a horse, and a wagon, claimed under a chattel mortgage made by the 
defendant to the plaintiff, in  January, 1882, to secure a note of $?5, due 
on 1 October thereafter. The property is described in the deed as a 
"one-horse wagon, one gray horse, and all my crops of every kind, raised 
by me during the year 1882," of which the bale claimed formed a part. 
Under the auxiliary process of claim and delivery, provided in The 
Code, see. 83i and following, the articles were seized by the sheriff and 
delivered to the plaintiff, who sold them and appropriated the proceeds 
to his own use. 

I t  is unnecessary to advert to the pleadings, further than to say that 
the defendant alleged that he had paid the secured debt and discharged 
the mortgage. The jury upon issues submitted to them say: (1) That 
the plaintiff is not entitled to any of the goods seized; (2) that the de- 

fendant did not wrongfully detain them; and (3) that the value 
(270) of the cotton is $42.50, of the horse $25, of the wagon $22.50; 

and that (4) the compromise and settlement set out in the com- 
plaint, as entered into since the commencement of the action, was not 
made. 

Upon the trial the plaintiff took two exceptions to evidence offered 
and admitted against his objection. 

Exception 1. The defendant in his testimony said: "The horse was 
worth about $75," and that he "gave that for him." The exception is to 
the latter part of the statement. 

I f  authority were necessary, our own ruling upon the competency of 
such evidence in the case of McPatew ti Ray, 85 N. C., 462, disposes of 
the question, and we may consider that as a6 estimate of value, and not 
an opinion expressed. The actual purchase at the price is an act done 
in pursuance of an opinion and imparts greater force to it. I n  Sml l  v. 
Pooll, 8 Ired., 47, i t  was held competent to prove what the plaintiff gave, 
and what he sold an alleged unsound slave for, in estimating damages in 
an action o,f deceit. 

Exception 2. I n  the course of the defendant's examination on his own 
behalf, a book was produced and identified as belonging to the defendant 
(who could not read), in which were entered advances made to the de- 
fendant, some of them in the plaintiff's own handwriting. The items in 
the book were read, the plaintiff objecting to any of them going to the 
jury not written down by himself. This was during the examination of 
the defendant, a witness for himself, and he testified that he "kept this 
book for the law. Some things plaintiff put down on it himself. As to 
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defendant got." 
Again he repeats, "this book contains everything defendant got from 

plaintiff," reiterating the manner in which the entries were made by 
merchants who filled the orders. Certainly this meets the objec- 
tion, for the fa<ct of receiving these advances by the defendant (271) 
and that they are all that were made by the plaintiff, of which 
the entries were mmoranda to preserve their accuracy, is sworn to and 
proved independently; such evidence is clearly proper, and the exception 
to the ruling untenable. 

The error assigned in  the motion for a new trial "in instructions to 
the jury" is in terms too vague to be entertained. The assignment should 
specifically point out wherein the erroneous charge consists; and this rule 
of practice has been often asserted and its observance required. Bost v. 

- Bost, 87 N. C., 477. 
There is no error and the judgment must be affirmed. 
No  error. bffirmed. 

Cited: McKinnm t~. Morrisom, 104 N.  C., 362; Perry v. Ins. Co., 
137 N.  C., 403; W i b o n  v. Scarboro, 169 N. C., 656; Canton v. Barris, 
177 N. C., 14. 

the others, plaintiff gave defendant orders, and told him to tell the clerk 
to put the things down when defendant got them, and the clwk did put 
them down when, the defedant .  got them, aMzd this book contadw all that 

m 

D. S. CAGLE V, W. N. PARKER. 

Easement-Gcmse-Isme-Judge's Charge. 

1. An easement can only be created by a conveyance u,nder seal, or by long 
user, from which such conveyance is presumed. 

2. Owners of land grant a license to other persons "to build a mill and back 
water on us, so they don't back on our bottoms": Held (1) That the 
licenle is exceeded when the dam is raised to such height that the water is . ponded back so as to sob the "bottom" and render its drainage impossible, 
and make it unfit for cultivation, although it is not actually overflowed. 
( 2 )  That it is erroneous for the court to instruct the jury "that damages 
would be recoverable only when the grant contained in the license was 
exceeded by ponding water on the 'bottoms.'" 

3. That the plaintiff is entitled to have an issue submitted to the jury as to 
the amount of annual damages caused by raising the dam above its 
original height. 
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CAGLE 9. PABKEB. 

(272) THIS was a civil action, tried before B o y h ,  J., at the Fall 
Term, 1886, of STANLY Superior Court. 

There was a verdict and judgment for the defendants, from which the 
plaintiff appealed. 

The facts are sufficiently stated in the opinion of the Court. 

DAVIS, J. This was a civil action tried before Boykin, J., at Fall 
Term, 1886, of Stan'ly Superior Court. 

The plaintiff alleges that he is the owner of valuable land on Rocky 
River, in Stanly County; that the defendants own a mill about half a 
mile below this land, with a dam across the river; that for two years 
previous to the bringing of this action the said dam has caused the 
water to pond back on the plaintiff's land, rendering it sobby and unfit 
for cultivation, and rendering valueless two springs on his land that 
were valuable to it, and causing other damage to his land. 

The defendants answer and say that as to the allegation that the 
plaintiff owns the land mentioned in his complaint, they have not 
sufficient knowledge or information to form a belief; that they are the 
owners of a mill on Rocky River, but whether it is a half a mile below 
plaintiff's land they do not know, nor do they know that the plaintiff has 
any land on Rocky River. The other allegations of the complaint they 
deny. This action was commenced at  Spring Term, 1880, and at Spring 
Term, 1885, by leave of the court, the defendants amended their answer, 
setting forth therein the following license, to wit: 

"6 October, 1860. Know all men by these presents, that we, the under- 
signed, Temperance Austin and C. S. Austin, do give to Sidney Parker 

and W. N. Parker full privilege to build a mill and back water 
(273) on us, so that they don't back on our bottoms, for we are the 

owners of the land above: if they put the dam down near the 
mouth of the race, where they say they will put it, for we claim no 
damages on them. 

(Signed) TEMPERANCE AUSTIN. 
(Signed) C. S. AUSTIN. 

Signed, sealed in the presence of 
W. N. PARER." 

"The plaintiff contended that the instrument pleaded as a license 
does not, in law, convey an easement, and that as a contract there is no 
consideration to support i t ;  that the same is not binding on the plaintiff, 
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and does not operate against him, and he also denied the execution of the 
writing by Temperance and C. S. Austin. These contentions were over- 
ruled and the plaintiff excepted." I t  is conceded that the plaintiff de- 
rived title through the Austins, by deeds dated respectively 18 January, 
1874, and 2 February, 1875, and took possession about the date of the 
execution of the deeds. 

I t  was conceded that t h e r ~  was a dam in existence at the mill for 
some years prior to the plaintiff's purchase, and of which he had knowl- 
edge, "and there was evidence tending to show that after he became the 
owner of the land, the defendants repaired the dam and wected it to a 
greater height than i t  formerly was." 

The plaintiff insisted that he: was entitled to recover damages by reason 
of this increased height of the dam, and asked the court to submit the 
following issue : 

What is the amount of annual damages sustained by plaintiff by 
reason of the erection and raising of the new dam higher than the one 
erected and in existence at the time of the plaintiff's entering into pos- 
se,wion of the land claimed by him ?" 

The court declined to submit this issue, and stated that it was (274) 
covered by the second issue submitted. The following issues were 
submitted by the court : 

1. Did Temperance and C. S. Austin both execute the license dated 
6 October, 1860Z 

2. If so, have the defendants exceeded their license by ponding water 
on the bottom lands of plaintiff? 

3. What is the amount of annual damage to the plaintiff by reason of 
the erection of defendants' dam? 

The plaintiff excepted to the first and second issues. 
The record does not set out the evidence in regard to the execution of 

the instrument relied on as a license, and we must assume that its execu- 
tion wae duly proved. I t  is clear that it does not convey an easement, 
for an easement can only be created by a conveyance under seal, or by 
long user, from which such a conveya'nce is presumed to have been 
made. Whether the instrument executed by Temperance and C. S. 
Austin operated as an irrevocable license, and, if so, whether the rights 
of the defendants under i t  are limited to the extent of its use by them 
under the dam as originally erected and kept up prior to the act com- 
plained of by the plaintiff in raising i t  higher, are questions which we 
need not consider, as the plaintiff is entitled to a new trial on account 
of the refusal of his Honor to submit the issue requested, and for im- 
proper instructions to the jury on the second issue, as submitted. ('The 
court instructed the jury that under the license, the defendants were 
authorized to erect the dam to any height, provided i t  did not, when so 
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erected, in any manner ocarfEow the 'bottoms' mentioned therein, and 
that the increased height to which the dam was built by the defendants, 
after the plaintiff purchased the land, did not, of itself, entitle the plain- 
tiff to a Gerdict asiessing damages, and that damages would be recover- 
able, only when the grant contained in the license was exceeded by pond- 

ing water on the 'bottoms,' upon the aspect of the case presented 
(275) to the court, and whether such 'bottoms' had been overflowed, 

was a question for the jury." 
Even conceding (and upon that point we express no opinion), that 

the instrument relied on is an irrevocable license, it does not permit the 
defendants ''to back water on the bottoms" of the piaintiff. The com- 
plaint is, that by the increased height of the dam, made seventeen years 
after the alleged license, the water is ponded "back on the plaintiff's 
land, rendering it sobby and unfit for cultivation" and destroying valua- 
ble springs. A fair and reasonable construction of the instrument, if 
capable of a sensible construction, would not permit the dam to be 
erected to such a height as to destroy by sobbing, the bottoms of the 
plaintiff. The language is, "privilege to build a mill and back water on 
us so they don't back on our bottoms." I s  it not clear that it was the 
purpose of the parties to limit the privilege, so that the bottoms should 
not be damaged or destroyed in value? I t  appears that the privilege 
was so used, from the time the dam .was originally erected down to a 
short period before the bringing of this action in 1880, as not to cause 
any complaint of injury to the bottoms. If ,  by the increased height of 
the dam, the injury resulted to the plaintiff's land, by sobbing and de- 
stroying its value, though not actually overflowed, he was entitled to 
damages. I t  was not nicewary that the land should be actually over- 
flowed and covered bv the water. If so ~onded back as to sob the soil 
and render its drainage impossible, the p ia id i f  has a right to damages 
for the injury sustained, and he was entitled to the issue which was 
refused, without ddiacicS12:r~g that the instrument set out in the answer was 
in any way binding upon the plaintiff. We are of opinion that the court 
erred in refusing to submit the'issue requested by the plaintiff, and also 
in the instructions given to the jury as to the extent of the defendants' 
rights under the alleged license. 

The plaintiff is entitled to a new trial. Let this be certified. 
Error. Vevnire de now. 

Cited: WilhelZm v; Burleyson, 106 N. C., 389; Ha,ll zi. Turner, 110 
N. C., 306; Mullen v. Canal Co., 130 N.  C., 502; T h e  v. WhitaFer Co., 
144 N.  C., 513; Daaiis v. Rolbin&om, 189 N. C., 600. 
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E. J. LILLY v. JOHN E. WEST, EXECUTOR. 

Statuts of Limitation-Lie% of J d g m ~ t .  

1. The expiration of ten years after a judgment is docketed is equally a bar 
to an action, on such judgment, and to a motion to revive it, being dor- 
mant, so that'e~ecution may issue on it. 

2. The lien of a judgment expires at the end of ten years Prom the time it is 
docketed. The only provision which extends this time is that contained 
iz? C. C. P,, sec. 2-54; The Code, see, 435. 

(Murohism u. Williams, 71 N. C., 135; Maumey v. Hotmes, 87 N. C., 428; 
Sawyer v. Bawyw, 83 N. C., 321; MoDwnaM v. LXaon, 85 N. C., 248, and 
87 N. C., 404; Lytb v. Lytb, 94 N .  C., 683; cited and approved.) 

THIS was a civil action, tried before Clark, J:, at October Term, 1886, 
of SAMPSON Superior Court. 

Judgment was rendered in favor of the plaintiff, from which the de- 
fendants appealed. The facts are sufficiently stated in the opinion of 
the Court. 

Errwst Haywo~od and H. E. Faisom f0.r p l a k t i f .  
J.  S. Stewart for defendant. 

SMITH, C. J. The partnership firm of H. & E. Lilly, in an action 
instituted upon a promissory note executed by R. C. Lee & Co. and W. P. 
Beaman for $1,452.99, dated 27 March, 1861, and due at two months, 
recovered judgment which was docketed on 1 November, 1789, against 
the defendants R. C. Lee, W. P. Beaman, Noel Jones and Blackman 
Lee, the members constituting R. C. Lee & Co., and the said W. P. 
Beaman, personally. Blackman Lee died on 30 August, 1877, and the de- 
fendants in this action became by appointment under his will his execu- 
tors, and qualified as such. On 31 October, 1879, the plaintiffs caused 
notice to issue to William Daughtry, administrator of said R. C. 
Lee, who had meanwhile died intestate, W. P. Beamen, Noel (277) 
Jones and the said John E. W e t  and J. Williams, executors of 
Blackman Lee, to show cause before the clerk why leave to issue execu- 
tion in enforcement of their judgment should not be given. The motion 
for leave was heard on 29 December, 1879, the executors making no 
resistance thereto, and the clerk allowed execution to issue within three 
years thereafter, against all except the said Noel Jones, who pleaded his 
discharge in bankruptcy, and as to him it was refused. 

On 12 May, 1881, the present suit was commenced by the plaintiff 
(during the progress of which the name of Henry Lilly as a co-plaintiff 
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was stricken out) against the defendants, said executors, and the devisees 
and heirs at law of the testator Blackman Lee, to whom, i t  is alleged, real 
estate has come, subject to the lien of the judgment, and to enforce the 
same according to C. C. P., Title XIV, ch. 2, secs. 318 to 324 then in 
force but not brought forward in The Code. 

A series of answers were put in, in all of which, among other de- 
fenses, specially relied on by some of the defendants also, they rely upon 
a lapse of ten years as a bar to the action, and, exc~pt  one answer, the 
extinction of the judgment lien by expiration of time during which it 
continues in force. I t  does not appear that any execution did issue 
within the three years next after the order of the clerk, nor indeed at 
any time before the bringing of the present suit, whose manifest purpose 
is to uphold the judgment lien by the issue of process to sell the testa- 
tor's land; and so the judgment rendered directs the issue of execution 
"against the real and personaI mtate of Blackman Lae, at the da,te of 
docketing Che said, judgmsnt." Was the judgment, overriding both de- 
fenses arising out of the lapse of time, regular and right upon the facts 
stated? This is the inquiry presented in the defendants' appeal. The 
argument in support of the ruling attempts to eliminate from the count 

of time the three years from the grant of letters testamentary or 
(278) of administration before which an action could be begun, insist- 

ing that suspending interval interrupted the running of the 
statute as well to the lien as to the remedy. C. C. P., sec. 319. The 
only provision, which occurs to us, as having the effect of prolonging the 
lien, is found in section 254 of C. C. P., which declares that "the time 
during which the party recovering or owning such judgment shall be, or 
shall have been, restrained from proceeding thereon by an order of in- 
junction or other order, or by the operation of any appeal, shall not 
constitute any part of the ten years aforesaid as against, etc.; and fur- 
ther, that when on such an appeal, undertaking is given, as is requisite 
to stay execution, and an entry on the docket of such judgment made, the 
lien "shall cease, during the pendency of such appeal, to be a lien on the 
real property of the judgment debtor as against purchasers and mort- 
gagees in good faith." Section 254. None of these circumstances inter- 
pose in the present case, and we by no means concur in the suggestion 
that the vitality of the lien is extended by the limitations in the section 
authorizing this proceeding. The creditor is not deprived of his remedy 
and compelled. to wait. He has direct access to the personal representa- 
tive and the estate in his hands, and if, by reason of the insufficiency of 
the personal assets, resort must be had to the land, the lien will be 
rwognized and the creditor will be first entitled to have his judgment 
satisfied out of the proceeds of the land to which the lien adheres. Mur-  
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chiso% vi. Williams, 81 N. C., 135 ; Mauney v. HoZrnes, 87 N. C., 428 ; 
8atwyelr 0. Scawye~, 83 N.  C., 321. 

The repeal of the act giving a direct remedy against a deceased 
debtor's land transmitted with the encumbrance, indicates an intention 
to leave the administration entirely in the hands of the representative, 
and the repealed provisions merely added to the creditor's remedies in 
case of delay, and even then the representative is before the court, so 
that if he has applicable and unappropriated assets, he may be 
compelled to pay the debt and pvo tclnto exonerate the descended (279) 
and devised lands. 

The ten years from the docketing of the judgment expired, even if 
the reckoning excludes the interval from that period to the first day of 
January, 1870, which result we do not mean to admit is produced by 
the suspension of the running of the statute of limitations, before the 
summons issued in the present case, and this is lost by the efflux of time. 

But not less fatal is the objwtion founded on the limitation put upon 
the remedy. The bar is as effectual when it  can be interposed by plea 
or answer to a motion to revive a dormant judgment that execution may 
issue, as to an independent action upon the judgment itself. McDonald 
v. Dixoln, 85 N. C., 248, reheard and reported in 87 N. C., 404. Nor is 
i t  suggested that its running is arrested upon any of the grounds men- 
tioned in C. C. P., ch. 3, sees. 41 to 54 inclusive. 

There was error therefore in adjudging that process issue to enforce 
the expired lien, or that execution should issue at all. 

I t  is true the validity of the judgment is preserved by frequent issues 
of executio-ns, and may be sued out and acted on without regard to the 
lien, so as to subject such property of the judgment debtor as was liable 
to seizure and sale, but even this is lost as to the land after the death 
of the debtor. Sawyelr v. Sawyer, 83 N. C., 321; Lytle v. Lytle, 94 
N. C., 683. 

The judgment must be reversed, and a new trial awarded, to which 
end this will be certified. 

Error. Venire de nozro. 

Cited: Adam v. Guy, 106 N. C., 277; McIlhenny v. Sa&ngs Co., 108 
N. C., 312; Smith, ex parte, 134 N.  C., 501; Tarboro tt Pender, 153 
N. C., 430. 
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I (280) 
ELIZA A. YOUNG v. LEV1 HERMAN, H MINI ST RAT^^. 

I ' 
Parefit aad ChiTcLImplied Prmnis+--Presump~tiom. 

1. When a child, after arrival at full age, continues to reside with and serve 
the parent, the presumption is that such services were gratuitous. 

2. But this presumption may be rebutted by proof of facts and circumstances 
which show that such was not the intention of the parties, and raise a 
promise by the parent to pay as much as the labor of the child is reason- 
ably worth. 

(Williiarns u. Barnes, 3 Dev., 348; Hudsm v. Lutx, 5 Jones, 217; cited and 
approved. Hazcsw v. Nairrz, 74 N.  C., 552; cited.) 

THIS was a civil action, tried before Clark, J., at the August Term, 
1886, of CATAWBA Superior Court. 

The plaintiff is the daughter of the intestate of the defendant, and 
brought this action to recover compensation for services which she 
a l legs  she rendered her father i n  his kfetime while she continued to live 
with him next after she became twenty-one years of age, as his daughter. 
She does not allege an express promise on the part of her father to pay 
her compensation, nor facts tending to prove such an implied promise, 
other than that she was of age a t  the time she did the service alleged 
and that the same was very burdensome and much of i t  disagreeable. 

The following is so much of the ease settled on appeal as it is material 
to set forth here: 

"It was in  evidence by the plaintiff herself, that she was the daughter 
of defendant's intestate: that she has never been married; that she is 
now about forty years of age, and that she lived continuou$ly from her 
birth with her father to the date of his death, in  the latter part of the 
year 1885; that her mother died about four years ago; that her father's 

mind has been unsound since some time soon after her mother's 
(281) death; that he never made any agreement or contract to pay'her 

anything; that she continued'to live as a member of the family, 
eating at  the common table, and that at  the time of her mother's death 
her father owned a small tract of land worth about $ , some cattle, 
household and kitchen furniture and about $350 in  money; that in the 
latter part of his life her father became feeble in body and mind and 

' required a good deal of attention, and had to be waited upon as a child; 
that he had to be undressed and washed by her, sometimes as often as 
three or four times a day, and that she had a great deal of filthy and 
unpleasant work to do for him, as he was imbecil; that she did all the 
cooking and caring for and waiting on the old man, whose condition was 
helpless; that her father was born in  1805; that all the property above 
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YOUNG V. HERMAN. 

mentioned was consumed except the land and about $50 worth of per- 
sonalty; that she considered her services worth $10 per month. There 
was also other testimony as to the condition of the intestate's mind and 
body, and as to the character of plaintiff's services, some tending to show 
that he was able to labor and did some labor up to a short time before 
his death, and some tending to show on the contrary his total imbecility; 
that nothing had occurred in the family to interrupt the relation between 
the father and daughter as they bad existed during her infancy; and 
that one of his other children assisted her on one occasion when the 
father was sick, though she alone remained at home." 

There was a verdict and judgment for the plaintiff, from which the 
defendant appealed to this Court. 

No cozcnml for plaintif. 
M. L. McCo~lcla for dofedant.  

MERRIMON, J., after stating the facts : Generally, when one person has 
done labolr or rendered valuable services for another at the latter's 
request, either expTess or implied, the law implies a promise on (282) 
his part to pay the former reasonable compensation therefor. 
Ordinarily, in the course of the business relations of men, they serve each 
other for a valuable consideration, and hence, in the absence of an express 
promise to, pay in such case, the person doing the services on the part of 
him receiving the benefit, there arises a presumption of such a promise. 

But such a promise is not implied in all cases where one person does 
service for another, although the latter takes, and intends to take and 
have, benefit from it. 

This presumption of fact may in some cases be rebutted, and when 
rebutted no such promise is implied, and no legal obligation to pay 
arises. Thus if the services were rendered as a pure gratuity or simply 
in discharge of a moral obligation, no such promise would be implied 
and no such presumption would arise. And so also, the relatiom of the 
parties may be such as to rebut such a presumption, as in case of parent 
and child. The law of nature imposes on the parent the duty to love, 
cherish, protect, help and encourage his off spring ; to afford his children 
the benefits of family and domestic ties and proper training. To this 
end, he labors for his children. 

He is not prompted by motives of gain from them, nor does he expect 
or desire such compensation-the reward he wishes and hopes for is 
priceless and noble-it is, that his children shall fill the just measure of 
their being, and thus afford him gladness and satisfaction. 

And the same law imposes on children filial duty, that of love, grati- 
tude, obedience and reverence; and they are bound by the ties of nature, 

227 



I 
I N  T H E  SUPREME COURT. [97 

to aid, by such labor and services as they can do, or otherwise, when 
need be, in the support of their parents, their home and family. Indeed, 
the father is entitled to the services of his child until he or she shall 

arrive at the age of twenty-one years. At that age the child 
(283) becomes emancipated, that is, at liberty to leave the father's home, 

be free from parental control, and to seek his own fortune where 
and as he will, but such ties and obligations are not then completely 
broken. 

The child never ceases to owe his parents honor and reverence, and 
also, help, snpport and protection, wher, he or she needs these th i~gs ,  
whether such wants be occasioned by misfortune or the infirmities of age. 
Such duties and obligations are founded in nature, and it is not to be 
presumed that they are abandoned. Hence, if the child, though of the 
age mentioned, shall continue to live with the father as a member and 
part of his family, and shall labor for, or render services to the father, 
without any agreement or understanding as to pecuniary compensation 
therefor, the law does not raise the presumption of a promise to pay for 
the same, and the child cannot maintain an action against the father in 
that respect. 

I n  such case the presumption is, that the parties ao not contemplate 
or expect the payment of wages on the part of the parent, or payment 
for board, lodging, apparel and the like on the part of the son or 
daughter. 

This is the orderly course of the natural relation of parent and child; 
the law favors and takes notice of it, and does not hasten to conclude 
that they intend to treat each other as debtor and creditor; it presumes 
the contrary. But such presumption is not conclusive; i t  may be re- 
butted and the reverse of i t  established by proof of an express or implied 
agreement to the contrary. Such implied agreement may appear from 
facts and circumstances which show that both parties at the time the 
labor was done, or the services were rendered, contemplated and intended 
that pecuniary recompense should be made for the same. The mere fact 
that the child on attaining his majority, continued to labor for the 
parent as a member of the family for a long while, or that he did bur- 

densome and disagreeable labor, is not sufficient evidence of itself 
(284) to prove an implied promise to pay wages for it, although the 

extraordinary character of the labor might be pertinent evidence 
in aid of other competent evidence to raise such implication. Such 
implied promise may be proven by pertinent declarations of the parties 
in the presence of each other, and facts and circumstances inconsistent 
with a purpose on the part of the parent and child that the latter should 
labor simply as a member of the father's family without wages for his 
labor, such as that the father had paid the child wages-had repeatedly 
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done so-that the father declared his obligations and purpose to pay 
wages; had promised to do so; that the child had said in the presence of 
the father, that he was working for wages and the father did not dissent; 
that the child had taken a part of the crop, sold the same on his own 
account with the father's knowledge and consent; that the child had paid 
for his own clothing, and the like evidence. Of course such evidence 
would be subject to proper explanation, and the opposing party might 
produce countervailing evidence. 

This seems to us to be a correct and reasonable statement of the rule 
of law applicable iri this and like cases, although it must be conceded 
that there is some diversity of decision on the subject. 

The great weight of authority in this and other States is in favor of 
the rule as we have stated i t  above. I ts  correctness is plainly and ap- 
provingly recognized by Rufin,, C. J., in William v. Barnes, 3 Dev., 
348; and afterwards, by Peatrsofi, C. J., in Hzdso~~ v. Lutz, 5 Jones, 
217. The case of Haiuser v. Sain, 74 N. C., 552, however, seems to be in 
conflict with what is said in the cases cited above, although the learned 
Chief Justice who delivered the opinion of the Court in that case, de- 
livered that in Hudsoa v. Lutz, supra. See Schouler on Dom. Rel., 269, 
and the numerous cases there cited. 

The court below simply told the jury "that when one person (285) 
renders sarvices to another, the law implies a promise to pay for 
the same what they are reasonably worth, and that the jury in passing 
upon the first issue, have the right to consider that the plaintiff was the 
daughter of the house, the manner in which she was boarded, provided 
for and treated, and if they believe that such board, treatment and pro- 
vision was what her services were reasonably worth, they should allow 
her nothing; but if from the old man's mental and physical condition, 
they find that she rendered unusual and unpleasant services, and that 
these services were not compensated for by her board, treatment, etc., 
they could allow whatever such services were, according to the evidence, 
reasonably worth, during the three years before suit brought, over and 
above what received." 

The court thus in effect ignored the relation of parent and child, and 
passed by the rule of law applicable, omitting any allusion to the im- 
portant and patinent question whether or not there wm an agreement, 
express or implied, between the plaintiff and her father in his lifetime, 
that she should have pecuniary compensation for the labor she did. I n  
this there is error. The jury should have been instructed substantially 
as indicated in this opinion. Indeed, the court might, if the whole of 
the evidence before the jury was sent up as part of the case on appeal, 
have told them that accepting the evidence as true, the plaintiff could 
not recover, and they ought to render a verdict in favor of the defendant. 
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There must therefore be a new trial. To  that end let this opinion be 
certified to tha Superior Court according to law. I t  is so ordered. 

Error. New trial. 

Cited: Dodsoa v. M c A h m ,  96 N. C., 156, 7 ;  Evlerett v. Walker, 109 
N. C., 132; Gmmk v. Grant, ibitd., 714; Callaham v. Wood, 118 N. C., 
758; Hicks ui. Bames, 132 N. C., 150; Stallings v. Ellis, 136 N. C., 72; 
Dunn v. Currie, 141 N. C., 127; Wiwkker v. IliFZian, ibid., 580; Lowrie 
v. Oxendime, 153 N. C., 269. 

Z. I?. LONG v. B. I?. HALL AND OSCAR PEARSALL, COPARTNERS, ETC. 

Lav y-Judp's Charge. 

1. To constitute a levy a seizure is necessary. If  from the nature of the prop- 
erty, an actual seizure is impossible, some act as nearly equivalent to a 
seizure as practicable must be substituted for it. 

2. Where there is conflict between the testimony of the witnesses, i t  is error 
for the court to single out one witness and tell the jury "if you believe 
him" you must find in accordance with his testimony. 

3. Where the complaint alleges the conversion of seed cotton, the court ought 
to charge the jury that the plaintiff must show, by a preponderance of 
evidence,' the conversion of such cotton; the failure to do so, when re- 
quested, is error. 

( B r a  v. AZlLson, 68 N .  C., 416; Anderson & Young v. Xteamboat Go., 64 N .  C., 
399; Jmkuon v. Comrnissimt?rs of Greme, 76 N. C., 282; Rives u. Porter, 
7 Ired., 74; 8. v. Poor, 4 D. & B., 384; cited and approved.) 

THIS was a civil action, tried before Boykin, J., at February Term, 
1886, of the Superior Court of RICHMOND County, to recover the value 
of certain cotton mentioned in  the complaint. 

The complaint, among other things, alleges in substance, that the 
plaintiff was the sheriff of Richmond County, and as such, had in his 
hands on 31 August, 1881, four executions, amounting in the aggregate 
to $693.51, issued from the Superior Court of Robeson County to the 
sheriff of Richmond County, in pursuance of judgments in favor of 
Wisenfield & Go., against one J. D. Jowers, obtained before a justice of 
the peace in Robeson County, and duly docketed in  the Superior Courts 
of Robeson and Richmond counties 

That on 2 September, 1881, the plaintiff levied said executions on 
"about 9,000 pounds of seed cotton in  gin-house and crib, the property 
of the said J. D. Jowers, the defendant in  the execution," and on 
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6 September he levied 'on all the matured crop of cotton in field (287) 
at  J. D. Jowers', i n  Richmond County, adjoining the lands," etc., 
and "that by virtue of said exmutions, levies and his office of sheriff of 
Richmond County, he took possession of said property, and became the 
legal owner thereof," etc., and that afterwards the defendants wrongfully 
converted to their own use, about 7,500 pounds of said seed cotton, and 
about 2,500 pounds of the matured crop i n  the field. 

All the allegations of the complaint are denied by the defendants. 
The plaintiff offered in  evidence duly certified transcripts of the judg- 

ments, executions and levies. 
John Leach, witness for the plaintiff, testified as follows: "I was liv- 

ing at  Shoe Heel in 1881; was merchandising, the firm being McLean & 
Leach. The deputy sheriff (Morrison) went to Jowers' place and levied 
upon cotton; we shipped the cotton to Hall  & Pearsall (defendants), a t  
least a portion of it-most of i t  to them; cotton was then worth 9 cents 
a pound, lint-seed cotton worth 3 cents a pound. To the best of my 
recollection, we shipped it all to them-& or 46 bales. It was in the 
seed when we got it, and we ginned and shipped i t  to Hall & Pearsall. 
This includes the growing matured crop. I don't say they received all, 
but the bulk of the 9,000 pounds in the gin-house. We took the cotton 
because i t  belonged to us. We made advances to Jowers, apd took three 
liens to secure us. We advanced $1,100 or $1,200 worth up to 2 Sep- 
tember, 1881. Jowers' farm was one and one-half miles from Shoe Heel 
in  Richmond and Robeson counties. Morrison came to Shoe Heel 2 Sep- 
tember, 1881. I saw him before he went to the farm; he said he came 
to levy upon the growing crop, but he did not think i t  was right, and 
he didn't think he had a right to levy; that he would wait until he saw 
Mr. Shaw, who was then in  New York. I saw Jowers before Morrison 
went out to the farm, and he turned over the crop to us; after 
that, we had control of the crop. I don't know that Morrison (288) 
went over the crop. Jowers never had any control oveT the crop 
after he turned it over to us. I found 5,000 or 6,000 pounds in gin-house 
and crib on Jowers' place, and carried i t  off three or four days after- 
wards from the gin-house. Morrison came to Shoe Heel two or three 
days afterwards. We found no one in  charge of the cotton when we 
took it. I can't say as to shipping the identical cotton in  gin-house to 
Hall  & Pearsall. The little crib looked as if i t  had been nailed and 
broken open. I can't say as to the gin-house. After we got the cotton, 
we ginned and shipped i t  to Hall & Pearsall in a few days, according to 
my best impression." 

D. M. Morrison, witness for plaintiff, testified : "In 1881 I was deputy 
sheriff of Richmond County, and Z. F. Long was the sheriff; had the 
executions in my hands against Jowers-four of them; went to Jowers' 
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I place and levied on the seed cotton in  the gin-house, and some I put in 
the crib ;  ailed one door of gin and locked the other, and fixed floor the 
best I could, and locked the crib. There were about 9,000 pounds seed 
cotton-didn't weigh it-about 100 pounds in  the crib; found cotton in  
gin-house on Jowers' place; levied on i t  in  gin-house on 2 September, 
1881, and levied on growing crop on the 4th or 5th after; had no con- 
versation with Leach before the levy; had a talk with him the second 
time I went to levy; didn't tell him that I would not levy upon the grow- 
ing crdp, except some corn, which was some time thereafter; had no 
conversation with him as to the 9,000 pounds in gin. On the 4th or 
6th I levied on the growing crop. I had executions with me; found 
negroes in  the field picking cotton, and drove them out, telling them I 
had executions and would levy, and they left. When I levied on the 
2d, I left the cotton in the gin-house-went to sell on the 22d of Sep- 

tember. My possession was as I told you. I went through the 
(289) field two or three different ways, told the hands I had executions 

in favor of Wisenfield & Co., against Jowers, and think I read 
them, and told them to leave, and they did so; they were colored people. 
Patterson, a white man, came out; they came outside of the field into a 
little enclosure; don't recollect that I examined cotton then; put nobody 
in charge of cotton in the gin, or of the growing crop, after the levy. 
I went back to Rockingham, thirty miles from Jowers' farm, after the 
levy. On day of sale, I sold growing crop, and McNeill & McNeill, as 
attorneys for Wisenfield & Co., bought i t  and I delivered it to them. 
The cotton in the gin was not sold; only sold what was bought that 
day." 

Louis Johnson testified, that McLean & Leach hired him to haul 
cotton, and that he got some out of the gin-house and some out of the 
crib from Jowers' place. . . . Jowers opened the crib, but witness 
did not know how. 

This was the case for the plaintiff. The defendant then offered in 
evidence three agricultural liens, executed by Jowers to McLean & 
Leach, copies of which are filed with the record, one for $700, dated 
1 April, 1881, recorded in Richmond 29 April, 1881, one for $700, 
dated 11 August, 1881, and recorded in Richmond 3 September, 1881, 
and one for $300, dated 1 April, 1881, and recorded 28 April, 1881, in  
Robeson County. 

John Leach testified for the defendants, that he was a member of the 
firm of McLean & Leach, and that Jowers' farm was in  Richmond and 
Robeson counties. . . . The gin-house, crib and cotton growing in 
the field were on the part in  Richmond. McLean & Leach had advanced 
under the liens $1,699.12 to 1 October, 1881; had advanced $1,300 from 
1 April to 2 September. . . . Before the levy and before Morrison 



N. C.] FEBRUARY TERM, 1887. 

went to the farm, Jowers had delivered the crop to McLean & Leach to 
satisfy their liens, and he then had nothing more to do with it. McLean 
& Leach gathered the crop. The cost of gathering and shipping 
were about $500. Advancements, costs of gathering, etc., were (290) 
about $1,800 or $2,000. . . . Jowers did business in 1881 
in Shoe Heel, Robeson County; voted there; slept and ate there; has 
been there ever since in  the same way; is now deputy sheriff of Robeson 
County. . . . The crop was turned over to McLean & Leach on 
2 September, and they sent a man there the next day to take charge. At 
that time they had struck no balance to ascertain the amount due. NO 
change was made in the manner of keeping account with Jowers. 
McLean & Leach were having the cotton picked in the field from 2 to 
22 September, the day of sale. . . . Jowers had but one house, and 
it was in Richmond County; he had charge of the place and called i t  
his home. He  had no place in Shoe Heel of his own. H e  lost his home 
place a short time after this. Three issues were submitted to the jury: 

1. I s  the plaintiff the owner of the property described in the com- 
plaint ? 

2. Did the defendants unlawfully and wrongfully convert to their 
own use 7,500 pounds of seed cotton, and 2,500 pounds of cotton growing 
and matured, levied on by plaintiff, or any part thereof? 

3. I f  so, what damages did the plaintiff sustain? 
Defendants asked his Honor to charge: 
1. If  the jury believe that prior to 1881, J. D. Jowers had been a 

resident of Richmond County, the mere fact of his eating and sleeping 
at  Shoe Heel would not of themselves divest him of his residence in 
Richmond. 

2. I f  they believe that McLean & Leach and Jowers agreed on the 
property to be sold, the presumption is that the right of property passed 
a t  once, unless there be something to indicate the contrary intention; 
and this is so, although nothing is said about payment or delivery, and 
the property passed immediately to McLean & Leach. 

3. That plaintiff can only recover such an interast as Jowers (291) 
owned at the time of levy; and if prior to levy Jowers had bona 
fide transferred for value to McLean & Leach the crop described in the 
pleadings, the pIaintiff cannot recover. 

4. I f  the jury believe that plaintiff, through his deputy Morrison, 
made a levy on the property, and afterwards abandoned the levy, he 
cannot recover in this action; that i t  was his duty to take actual posses- 
sion of the property in  the gin-house and crib, and remove i t  to a place 
of safety, and if he failed to do so, the plaintiff cannot recover. 

5. That before plaintiff can recover, the jury must be satisfied from 
the evidence, that the cotton received by defendants, if they received 
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any, was the identical cotton levied on by Morrison, if he did make such 
levy, in the gin-house and crib on 2 September, 1881, and the same as 
to growing crops that were grown on Jowers7 farm in Richmond County, 
and gathered between 6 and 22 September, 1881. 

6. That as plaintiff alleges the conversion of seed cotton, he must 
prove that defendants received and converted seed cotton; if he fail to 
do so, he cannot recover. Proof that they received cotton in bale, or 
lint cotton, is not proof that they received and converted seed cotton. 

His Honor gave instructions 1, 2 and 4, with modifications, one of 
which was: "That if the jury believe that the plaintiff abandoned the 
ievy made on the property described in the compiaint, then the piaintiR 
cannot recover, but that it was not the duty of the plaintiff to take 
actual possession of the property, or to remove it. That the defendants 
contended that the plaintiff had abandoned the levy; bat if the jury 
believe the facts in regard to the levy as testified to by Morrison, that 
there had been no abandonment of the levy; that if Morrison went there 
and took possession of the cotton in the gin-house and crib, and locked 

up the same and nailed the doors, and left it so and came to Rock- 
(292) ingham, with the intention of returning and selling the same, and 

did so return, this would not be an abandonment." 
The other prayers for instructions were not given. 
The verdict was in favor of the plaintiff, and defendants moved for a 

new trial : 
1. For refusal to give instruetione asked for by defendants. 
2. For misdirection in the charge as given, and remark to juror at 

the conclusion of the charge. 
(This remark was in response to a question asked by a juror, "Sup- 

pose Jowers was not a resident of Richmond County at the time of the 
execution of the liens, but that before the levy he had turned the prop- 
erty over to NcLean & Leach, for a debt due to them, what would be the 
effect of it?" to which his Honor replied, "that he had already charged 
them that they could not consider that in this case, as the evidence did 
not present this view.") 

3. For expression of opinion, in that he informed the jury that the 
levy had not been abandoned by the plaintiff. 

The motion for a new trial was overruled, and judgment given in 
favor of plaintiff on the verdict, from which defendants appealed. 

T. A.  McNez'l for phint j f .  
W.  H. Black a d  W. A. NelaZ for def&,nlts. 

1 

DAVIS, J., after stating the facts: We need not consider the alleged 
error, in the response of his Honor to the inquiry of the juror, nor the 
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questions raised by his refusal to give the third and sixth instructions 
asked for, as we are of opinion that the defendants are entitled to a new 
trial for error in the charge complained of, and for refusal to give the 
fifth prayer for instructioih to the jury. 

His Honor seems to have assumed that there was no evidence (293) 
upon the question of levy and abandonment, except that con- 
tained in the testimony of the witness Morrison, whereas the witness 
Leach testifies to a conversation with Morrison, in regard to the levy, in 
which Morrison said he did not think he had a right to levy, and that he 
would wait until hs  saw Mr. Shaw, who was then in New York. Morri- 
son denies that he had any conversation with Leach before the levy. 
Leach further testifies, that before Morrison went out to the farm, 
Jowers had turned over the crop "to us," meaning McLean & Leach, and 
that after that, they had the control of it. Where there are conflicting 
statements, as a rule, the judge ought not to single out a witness and 
say to the jury, "if you believe him, you must find in accordance with 
his testimony." "There may be," says Reade, J., in Brem v. Allisolt, 
68 N. C., 416, "cases where i t  would be proper, but generally it is safer 
to put the case to the jury upon all the evidence, with proper explana- 
tions." See, also, Ande~solt & Young a. Steamboat Qo:, 64 N.  C., 406; 
Jackson vl Commhsiowrs of Greenre, 76 N. C., 282. 

I f  the witness Leach is to be believed, the property never was seized 
by the plaintiff. I n  Rives v. Porter; 4 Ired., 76, Rufin, C. J., says : "It 
answers the purpose of giving notoriety to the levy, for the officer to 
take possession of the chattels on the premises, provided he remain there 
with them, so as to be in a situation to exercise that dominion which 
owners in possession usually exercise." Here the testimony of Leach 
would leave it in doubt whether the plaintiff ever had or exercised any 
dominion over the property. 

A seizure is necessary, and if from the nature of the property (as is 
the case with the growing crop, but not of the cotton in the gin and 
crib), an actual seizure be impossible, some act as nearly equivalent to 
a seizure as practicable, must be substituted for it. S. v. Poov, 4 D. & 
B., 385. 

The defendants were entitled to the instructions asked for in (294) 
the fifth prayer. The complaint alleges the conversion by 'the 
defendants of seed cotton. There is no evidence that they ever received 
any seed cotton, but i t  is insisted that the baled cotton shipped to them 
by McLean & Leach was the same cotton, after i t  was ginned, which 
they (McLean & Leach) had gotten from the Jowers place. Whether 
this was a fatal variance between the allegations of the complaint and 
the proofs, as insisted by the defendants, or not there was some question 
as to whether the cotton received by the defendants was the identical 



I N  T H E  SUPREME COURT. [97 

cotton claimed to have been levied on by Morrison, and the defendants 
were entitled to have it considered by the jury. The witness Leach says 
(and his was the only testimony that i n  any way connected the defend- 
ants with the cotton), "we shipped the cotton to Hall  & Pearsall (de- 
fendants), a t  least a portion of it-most of i t  to them. . . . To the 
best of my recollection we shipped i t  all to them-45 or 46 bales," and 
afterwards he says: "I cannot say as to shipping the identical cotton in 
the gin-house to Hall  & Pearsall." Forty-five or forty-six bales of cot- 
ton are many times greater, in  quantity than the seed cotton claimed by 
the plaintiff would have yielded, and the only witness upon the point 
says that he cannot say that it included the identical cotton. It was the 
duty of the plaintiff to show, affirmatively, by a preponderance of evi- 
dence, that i t  was the identical cotton, and if the evidence presented any 
question on that point, it was for the jury to weigh and determine it. 

The defendants are entitled to a new trial. Let this be certified. 
Error. New trial. 

Cited: Faything v. Dark, 109 N. C., 299; Gregg v. Ma,lZet, 111 N. C., 
79; Bowman @. Tmcst Co;, 170 N.  C., 303; 8. v. Moore, 192 N. C., 210. 

D. D. BURLEYSON ET AL. V. LLOYD WHITLEY. 

A testatrix gives and devises her whole estate for the support of her mother 
during her life. She further provides that "if L. W. will stay on my 
land and rent as much as he can well manage, and pay the customary 
rent for mother E. K's  support, so long as she lives, then at  her death 
I give and devise to him, the said L. W., my Bird place, etc. . . . She 
further disposes of all that may be left at her mother's death. Her mother 
died before the testatrix: H d d ,  That the devise was for the benefit of 
the mother, and intended to  be a remuneration for what the devisee might 
do for her, and the devise falls with the object for  which it was made. 

(Nurunwy v. Cwter, 6 Jones Eq., 370; Lefler v. Rowlarild, Phil. Eq., 143; Woods 
0. WOO&S, Busb., 290, Wliitehead v. Thompson, 73 N. C., 460; McNeely u. 
MoiVeeU, 82 N. C., 183; TViZZons v. Jordan, 83 N. C., 371; cited and ap- 
proved.) 

THIS was a civil action, tried before Boykin, J., at Fall  Term, 1886, 
of STANLY Superior Court. 
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The land in dispute belonged to Rebecca L. Mann, who died leaving a 
will, which was admitted to probate on 20 March, 1883. The dispositions 
made of her property therein are as follows: 
' "I give and devise to my beloved mother, Elizabeth Mann, my whole 

estate, both personal and real, or for it to be put to the use of taking 
("care of" evidently omitted) her. She cannot manage it. I want my 
executor, Travis Redwine, to take my whole estate, both personal and 
real, in hand and pay himsdf out of it, and pay some person to take 
care of mother, Elizabeth Mann, and see that she is taken care of right. 
If one does no$ use her right, try another. Rent my land if you can for 
her support. 

"If Lloyd Whitley will stay on my land and rent as much of it as he 
can well manage, and pay the customary rent for mother, Elizabeth 
Mann7s, support so long as she lives, then at her death, I give 
and devise to him, the said Lloyd Whitley, my Bird place, fifty- (296) 
seven acres of land, to have and to hold to him, the said Lloyd 
Whitley, I will and bequeath to him henceforth and forever; but if he 
does not rent and stay on my land so long as she lives, if any other 
person that she wants will rent it, then the same way, I then give and 
devise to them whosoever i t  may be, my Bird place, fifty-seven acres of 
land, to have and to hold to thelm forever. But if no one will not rent 
my land, sell it as she needs it. Sell the Bird place first and see that 
mother is treated right and has plenty, so long as she lives. After pay- 
ing my executor, and mother has all she wants as long as she lives, then 
if there be anything yet left, it is then to be divided into five parts. I 
then give and devise to Louisa Burleyson two-fifths of i t  all, to have 
and to hold for her, the said L. A. Burleyson, I will and bequeath to 
her henceforth and forever. I then give and devise to Joseph S. Burley- 
son, one-fifth, to have and to hold to him, the said J. S. Burleyson, I will 
and bequeath to him henceforth and forever. I then give and devise to 
Elizabeth A. Burleyson one-fifth, to have and to hold to her, the said 
E. A. Burleyson, I will and bequeath to her henceforth and forever. I 
then give and devise to sister Jane Burleyson one-fifth, to have and to 
hold to her, the said Jane Burleyson, I will and bequeath to her so long 
as she lives; then it is to be equally divided between L. A. Burleyson, 
J. S. Burleyson and E. A. Burleyson. I n  witness," etc. 

The agreed facts, out of which in the construction of the will the 
controversy arises, are these : 

The plaintiff, E. N. J. Burleyson, designated as sister Jane by the 
testatrix, is her sole heir at law as well as devisee, and the other infant 
plaintiffs, also devisees, are children of Jane. The defendant, at the 
death of the testatrix, was residing on the Henry land, also belonging 
to her but not specifically mentioned in the will, and five or six 
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(297) months afterwards moved to and has since occupied the Bird 
tract, to await the judicial construction of the clauses of the 

instrument relating to himself, and the determination of the question of 
title thereto. Elizabeth, the mother, and Rebecca, the testatrix, died 
on the same day, the former two hours before the latter. 

I f  upon the& facts, in connection with the proper interpretation of 
the will, the court shall be of opinion that the plaintiffs are entitled to 
recovw the land in defendant's possession, then it ia agreed judgment 
shall be entered for the plaintiffs, otherwise for the defendant. 

The court rendered j;dgment for the plaintiffs and the defendant ap- 
pealed. 

SMITH, C. J., after stating the case: The instrument to be, interpreted 
has been drawn by an unskillful hand, but it discloses throughout a pre- 
dominant purpose to make ample provision for the comfort and con- 
venience of the mother of the testatrix during her remaining life, and 
this even, if necessary, to the extent of consuming the entire estate. To 
assure care and attention to her wants, and the continued residence of 
the defendant upon another tract and an appropriation of rents for so 
much as he may be able to cultivate of it to the mother's support, she 
devises at her mother's death, the Bird tract to the defendant in fee 
simple. The defendant did remain on the land until the death of Eliza- 
beth, which occurred just before that of the testatrix, thus dispensing 
with the conditional requirements of the devise, or rather, rendering 
their performance impossible. 

Now under these circumstances, does the devise to the defendant fail 
altogether, or is i t  relieved of the super-imposed burdens and rendered 

absolute? This is the question to be solved. 
(298) The inquiry is not embarrassed with the ruling in cases where 

a preceding limited estate to one, lapses by the donee's death 
before that of the testator and lets in the remainder at once as a presmt 
ostata, as is held in Billimpley v. Harks ,  17 Ala., 214. Here the bene- 
ficial purposes are united with the devise itself, the one being the con- 
sideration and inducement for the other. 

, I n  Nunmery v. C W ~ ~ T ,  5 Jones Eq., 370, the bequest was to a son, 
"provided he take care of his mother; if not, to be whose that does take 
care of her." She died in the lifetime of the testator, her husband. I t  
was decided that "the legacy vested and was relieved of the burden im- 
posed by the event, for the reason that the c o d i t i o m  was mot the s o b  
motive of the bequest." Battle, J., in the opinion, quotes with approval 
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from 2 Williams Executors, 786, in which the latter says, "with respect 
to oonditions precedent which are impossible, a different rule is appli- 
cable to bequests of personal property from that which is prevalent 
respecting devises of malty. By the common law of England, if a condi- 
tion precedent is impossible, as to drink up all the water in theasea, the 
devise will be void," adding that, "when a condition precedent to the 
vesting of a legacy is impossible, the bequest is single, that is discharged 
of the condition," etc. The Court however, annex a further limitation, 
that the legacy will be "void only when the impossible condition is the 
sole motive of the bequest." 

This d i n g  was afErmed soon after in Lofie+ 0. Row1und, Phil. Eq., 
143, where the testator left the greater part of his estate to his son, 
c~upled with the qualification that he "should live with me my lifetime 
and in case he will do so and help me pay all my just debts and demands 
against me and treat me and his mother with humanity and kind- 
ness," etc. 

The son died before the father, and i t  was declared that as "it (299) 
appears that the sole moltivle with the testator for leaving the 
greater part of his estate to his son John, to the exclusion of all his 
other children, was that John should live with him and help him pay 
his debts as well as treat his parents with 'humanity and kindness,' the 
intervention of the act of God rendering the performance of 'the condi- 
tion upon which he was to have the property,' " impossible, no interest 
vested which could be transmitted to his issue under the statute. Rev. 
Code, ch. 119, sec. 28. 

Our case is not affected by the ruling in Woo03 vl. Woods, Busb., 290, 
where land was devised with a charge of $300 to be paid to one who died 
in the testator's lifetime, and in Whitehead v. Thompson, 79 N.  C., 450, 
where land devised was charged with similar payment to be made to 
others who died before the testator, since in these cases the 'legacies, 
though charged, are distinct, and had lapsed so as to divest the estate 
of the incumbrances. We refer to some other adjudfcations having an 
indirect bearing upon the case : McNeely v. McNeely, 82 N. C., 183 ; 
Willow v. Jor&n, 83 N. C., 371. 

These cases, with our own reasoning, conduct us to the conclusion 
reached by the court, that as the devise was entirely for the benefit of 
the mother, and intended to be a remuneration only for what the devisee 
might do in her behalf, the devise falls with the object for which i t  was 
made. 

There is no error. Judgment affirmed. 
No error. Affirmed. 

Cited: Tysom v. Tyson, 100 N. C., 368; Askew V. D i l y ,  188 N. C., 148. 
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(300) 
EPHRAIM CLAYTON v. J. H. CACLE. 

I 

I Conveyafice b y  Corporation-Tntst-Xtatute of Limitatiom. 

1. A deed, which purports to be made between "C. M., president of the D. R. 
Manufacturing Go.," and "W. M., trustee," etc., and bears the signature 
and seal of "C. M.," with the suffix of "President of the D. R. Co.," and 
also of the trustee, with but one subscribing witness, is not in form and 
effect, the deed of the corporation, but is the personal act of the president, 
and, if effectual at all, can only pass his interest in the property. 

2. When the statute of limitations is a bar to the trustee, it is also a bar to 
the cestzci que trust for whom he holds the title, both at law and in equity. 

(Insuranoe, Go. v. Hioks, 3 Jones, 58; Dasidson v. AZtwarzdev, 84 N .  C., 621; 
Basow u. Mining GO., 90 N .  C., 417; WeZbm 9. Iiir~Zeg, 7 Jones, 228; 
Herndon, v. Pratt, 6 Jones Eq., 327 ; Blake u. A h a n ,  5 Jones Eq., 407 ; 
Clayton u: Rose, 87 N .  C., 110, cited and approved.) 

THIS was a civil action, tried before Avery, J., at August Term, 1886, 
of BUNCOMBE Superior Court. 

The case on appeal contains the following statement of facts : 
On 19 April, 1846, James W. Patton, Charles Moore and Thomas 

R. Miller, contracted to sell the tract of land described in the complaint, 
and executed their bond to make title thereto to the Davidson River 
Manufacturing Company, a corporation created under a special enact- 
ment of the General Amembly, of which they and others associated with 
them in the contemplated enterprise, were members. On 3 April, 1851, 
the said Charles Moore, its president, and by its direction, executed 
a deed, undertaking to convey therein, the interest of the company in 
said land to William Williams, in trust, among other things to in- 
demnify and save the plaintiff from loss by reason of his having become 
liable on'certain negotiable paper, to which the said Patton and Moore 

were sureties, discounted at the Branch Bank of Cape Fear, 
(301) at Asheville, for the benefit of the company, and the moneys 

received therefor appropriated to its use. 
The deed, of which we have a copy in the transcript annexed to the 

complaint, purports to be made "between Charles Moore, president of 
the Davidson River Manufacturing Company, of the one part, and 
William Williams, trustee, of the county of Buncombe, and State of 
North Carolina, of the other part," bears the signature and seal of 
Charles Moore with the suffix, "President of Davidson River Company," 
and also of the trustee, with but one subscribing witness. 

On the same day the certificate of the county court clerk of Hender- 
son shows an acknowledgment before him "by the maker thereof," and 
an immediate registration. 
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The land in dispute, at the time of the execution of the deed in 
trust; was in the territorial limits of Henderson, from which it  was 
subsequently detached, and is part of that constituting the new county 
of Transylvania, in which there has been no registration, and this 
county was formed in 1867. The indebtedness to the bank provided for 
in the deed, after a renewal for the unpaid balance, increased by a 
further loan of $400, was afterwards put in suit, and upon an agreed 
compromise, the plaintiff paid $871.67 in discharge of the demand. 

I t  was admitted that title had been divested out of the State since the 
year 1863. 

The defendant exhibited in evidence a deed for the premises made by 
Moore and Patton to himself, and proved that he purchased and paid 
full value without actual notice of the deed in trust or of any claim 
of the plaintiff to the land; and that since the execution of the convey- 
ance to himself in 1863, he had been in the actual, open, notorious and 
adverse possession of the same, claiming it as his own up to the time 
of trial. 

The suit was begun on 2 January, 1880. (30%) 
The plaintiff, conceding that the defendant had not actual 

notice of the previous deed, insisted that by reason of the original regis- 
tration, he,had constructive notice of its existence and terms, and was 
therefore in law equally affected. 

The court was of opinion that the defendant was not affected with 
notice of the deed, and that his deed, as color of title, supported by the 
long and continuous adversary possession under it, was sufficient to bar 
the plaintiff's action. The plaintiff, in deference thereto, suffered a 
nonsuit and appealed. 

Xo counisel for plaintiff. 
Charles A. Noore a%d Geo. A. Shuford for defemdant. 

SMITH, C. J., after stating the facts: I. The deed in trust is not in 
form and effect that of the corporation, so as to transfer its equitable 
estate, arising out of the making of the title bond, to the trustee. I t  
is the personal act of the president, its chief officer, and if effectual at 
all, can only pass his interest in the property. Im. Co. v. Hicks, 
3 Jones, 58; Baivdso.n 0. Alexamdev, 84 N.  C., 621. 

11. I f  the deed were in form a corporate act, it has not been executed 
by the company either in the manner authorized by the common law, 
or under the provisions of the statute then in force. Rev. Code, ch. 26, 
sec. 32. 

The essential conditions required to make effectual a conveyance of 
real estate owned by a corporation, have been sufficiently pointed out 
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in the recent case of Basoa v. Mining Cb., 90 N. C., 417, and need no 
further elucidation or comment. 

The case presented in  the facts then is  simply this: 
111. The plaintiff claims, as a secured creditor, a lien upon the land 

by virtue of the deed to Williams, made in  April, 1851, and a right to 
have i t  sold for the satisfaction of his demand. The defendant 

(303) holds under an absolute conveyance from Moore and Patton 
to himself, executed in 1863, and his possession and exercise of 

exclusive proprietary rights over the property ever since, without inter- 
ruption from others. Most undoubtedly the latter must prevail, there 
being no suggestion of any disability resting upon the depositary and 
owner of the legal title. The annexation of trusts to the legal estate, 
cannot arrest the operation of the rule which, under the circumstances, 
ripens an imperfect into a perfect title, since during all this period the 
defendant was exposed to the action of the true owner, and his negli- 
gence in  bringing i t  tolls his entry and bars his right of action. Rev. 
Code, ch. 65, sec. 1, repeated in  The Code, sec. 145. The interest of the 
celstui qua t r ~ s t  is, as against strangers to the deed, under the protection 
of the trustee, and shares the fate that befalls the legal estate by his in- 
action or indifference. Hill Trustees, *267; Wood Lim., sec. 208; Ang. 
Lim., see. 390. 

The principle has been distinctly adjudged in  this Court. Wellborn 
v. Finley, 7 Jones, 228; Herndoa v. Pratt, 6 Jones Eq., 327; Blake v .  
Allman, 5 Jones Eq., 407; Clayton. v. Rose, 87 N.  C., 110. 

We therefore sustain the ruling of the court, and affirm the judgment. 
No error. Affirmed. 

Cited: King v. Rhew, 108 N. C., 700; Culp v. Lee, 109 N. C., 679; 
Erv in  v .  Brooks, 111 N.  C., 360; Clark v. Hodye, 116 N. C., 766; 
Cross v. Craven, 120 N.  C., 333; Caldwell v.  Mfg. Co., 121 N. C., 
341; Deans v. Gag, 132 N. C., 231; P0we.r Cwporatio.n, w. Power Go., 
168 N. C., 221. 

R. H. HUMPHREYS v. J. W. FINCH. 

Evidence-Principal and Ageat-Estoppel-Bond. 

1. When the only issue submitted to the jury is, "Was the seal opposite the 
name of the defendant, on the note a t  the time that he signed it," evidence 
that there was no amount specified in the note at that time and that 
double the amount agreed on was inserted in the space left for that pur- 
pose, after the note was signed by the defendant, was incompetent, and 
could only be competent on a general denial of its execution. 
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2.,An agent, to bind a principal under seal, must have authority conferred 
by a writing under seal; and a sealed instrument which is changed by an 
agent who has no authority by writing under seal, has no force to bind 
the principal. 

3. Whenever an act is done or statement made by a party which cannot be 
contradicted without fraud on his part, and injury to others whose conduct 
has been influenced by the act or admission, the character of an estoppel 
will attach to what otherwise would be matter of evidence. 

4. When a principal verbally authorizes an agent to fill up with a specific sum 
a blank in a bond, left with him for that purpose, and then to deliver it 
in its completed form and obtain money on it, and another person acting in 
good faith and with no bnowledge of these facts advances money on such 
bond, such principal is estopped from setting up the defense of want of 
authority in the agent, and denying his liability on the bond. 

I 5. But if such bond were invalid, this would not invalidate the act of borrow- 
ing, which was thus authorized, nor remove the liability thus incurred by 

I those whose names are subscribed to the bond and on whose credit the 
borrowing took place; and this is hardly a departure from the form of 
demand in this action. 

(MOKBB v. H~OGB, 2 Dev., 379; Dasmpwt  v. sleight, 2 D. & B., 381 ; Graham 
v. Holt, 3 Ired., 300; Maq8h v. Broolcs, 11 Ired., 409; BZand v. O'Hagwn, 
64 N. C., 471; Mawn u. WiZZiw,  66 N. C., 565; Sauwdersm u. Balmme, 
2 Jones Eq., 322 ; cited and approved.) 

THIS was a civil action, tried before Boykin, J., at September (304) 
Term, 1886, of DA~IDSON Superior Court. 

This action, begun before a justice of the peace on 30 January, 1886, 
and, after trial and judgment against the defendant, carried by his 
appeal to the Superior Court, is to recover the balance due, after certain 
endorsed payments, upon the following written instrument : 

(305) 
$300. 22 November, 1884. 

One day after date, we promise to pay to the order of R. H. 
Humphreys three hundred dollars at  8 per cent interest. Value received. 

CHAS. L. HEITMAN. (Seal.) 
J. W. FINCH. (Seal.) 

The defendant entered as pleas these memoranda, to  wit: "General 
issue, payment and set off, counterclaim, accord and satisfaction, surety 
for Chas. L. Heitman, etc., nm est facturn." 

On the trial  before the jury, the plaintiff introduced in  evidence a 
note signed by C. L. Heitman and John W. Finch, the defendant, in  
the sum of three hundred dollars. The defendant when he  began to 
introduce testimony, proposed to  prove that when he  signed the same, 
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the amount had not been inserted in the body of the note, insisting that 
if such be so, then he would not be liable for the payment of the 
said sum, and the note would be null and void as to him. H e  further 
proposed to prove, that he had agreed with the said C. L. Heitman to 
sign a note for him, in the sum of one hundred and fifty dollars, and 
that after he had signed the said note in blank, the said Heitman 
filled in the blank by inserting the sum of three hundred dollars. The 
court, upon objection of the plaintiff, excluded the proposed testimony, 
being of the opinion that if the seal opposite the name of the defendant 
was his seal, then the defendant would be responsible in law to the 
holder for the payment of the note. The defendant denied that the seal 
opposite his name was affixed thereto by him, or that it was written on 
the note at the time he signed it. The defendant excepted to the ruling 
of the court, excluding the testimony. The court then submitted to 
the jury the following issues, to wit: 

Was the seal opposite the name of defendant, J. W. Finch, on the 
note at the time that he signed i t ?  To which the jury responded in the 

affirmative. The defendant and the said Heitman were partners 
(306) in certain business enterprises, and the defendant had on two 

or three prior occasions signed other notes for Heitman, wherein 
the amounts had not been inserted. The plaintiff advanced the money 
on the said note to Heitman, without any knowledge or information and 
without notice of the alleged defects and irregularities in the execution 
of the same. 

There was a verdict for the plaintiff. Motion by the defendant for 
a new trial. Motion refused. 

Judgment signed by the court for the plaintiff. Appeal by defendant. 

F r a d  Robbins for plaintiff. 
M. H. Pinnix for defendant. 

SMITH, C. J., after stating the facts: While the only specific issue 
submitted to the jury was as to the presence of the seal opposite the 
name of the defendant when his signature was affixed, and this is 
found against him, he was not allowed to prove the insertion in the 
space left open for the purpose, of a sum double that agreed upon 
between them. This evidence was not pertinent to the inquiry drawn 
up, and could only be competent upon a general denial of the execution 
of the paper. Except for this latter purpose, i t  was properly excluded, 
and this may have been the ground of the ruling of the court. But we 
are willing to consider the question of the effect of such proof, if fully 
establishing the fact, upon the defendant's liability. 
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The general proposition is not controvertible, that an agency to bind 
a principal by an instrument under seal (and this includes every 
essential part of i t) ,  must be created and the authority conferred by 
a writing under seal, and this in actions at law has been repeatedly ruled, 
as the cases to which we have been referred abundantly show. McKee v. 
Hicks, 2 Dev., 379; Davennpovt v. Sleight, 2 D. & B., 381; 
Graham v. HoTt, 3 Ired., 300; Mavsh v. Broloks, 11 Ired., 489; (307) 
BZa,nd v. O'H;a,am. 64 N. C., 471. 

But while t i e  instrument has no legal force as a covenant of the 
principal, when changed by an agent possessing written or oral authority 
only to act, a question arises whether one who verbally authorizes an  
agent to fill u p &  blank with a specific sum of money, left open and in 
his hands for the purpose, and then deliver i t  in  its completed form, 
shall be a t  liberty when this is done and money obtained from another 
acting i n  good k i t h  and with no knowledge "of the fact, to disavow 
his obligation and consummate the fraud upon the holder. I n  a blended 
system of law and equity, shall the party who puts the means in  the 
hands of his agent to get money upon a false assurance of his own 
liability, and with nothing to excite suspicion as to  the integrity of the 
transaction upon the paper or otherwise, be allowed, when the money 
has been thus obtained upon his credit, to set up the defense and escape 
responsibility? 

I n  Mason w. Williams, 66 N .  C., 565, it is decided that one who has 
title and knows he has, who is  present at a sale of the property as 
belonging to another, and is silent when it is publicly announced in his 
hearing before the bidding begins, that all persons claiming the same 
are requested to make known their claims, is not at  liberty to deny the 
title acquired by an innocent purchaser at  such sale. This was upon a 
sale of a steam engine. 

I n  Saunderson v. Balknee, 2 Jones Eq., 322, the same doctrine was 
in a measure applied to a sale of land, except that the purchaser was 
required to repay the party estopped the money he paid for the land. 

I f  by such conduct persons are not allowed to set up title to prop- 
erty and cause the loss of the money paid by an  innocent purchaser, 
why should the defendant be permitted to avail himself of the want 
of sufficient legal authority in  the agent to supply the blank in the bond, 
where, by his own act, he virtually declares to all who may 
take the paper, that such authority has been conferred? 

I t  has accordingly been held, where a defense to an  action upon 
(308) 

a bond was set up by some of the obligors, sureties, that it was not to 
be delivered until executed by another surety of which no indication 
was seen in the paper or otherwise given, that i t  could not be available 
to the sureties. Dair v. United States, 16 Wall., 1. 
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Delivering the opinion, Davis, J., thus declares the law. 
"Sound policy requires that the person who proceeds on the faith 

of acts or admissions of this character, should be protected, by estopping 
the party who has brought about this state of things, from alleging 
anything in  opposition to the natural consequences of his own course 
of action. It is, accordingly, established doctrine, that whenever an act 
is done, or statement made by a party, which cannot be contradicted 
without fraud on his part, and injury to others, whose conduct has 
been influenced by the act or admission, the character of an estoppel 
will attach to what otherwise would be mere matter of evidence." 

To this he adds, that "in the execution of the bond, the sureties de- 
clared to all persons interested to know, that they were parties to the 
covertant, and bound by  it." 

This ruling is affirmed in Butler v. United States, 21 Wall., 272, 
and extended to embrace a case where every blank was left in  the form 
of the writing to be filled, and was filled, this being done by the 
principal, "in the scope of his apparent authority." 

But if the bond be a nullity, and no obligation imposed by i t  upon 
the defendant, it is not the less true, that authority was given to borrow 
the money upon the face of the paper, not limited, and we see no reason 
why the act of borrowing does not itself create the liability, even if the 

attempt to give it in the shape of a covenant proves ineffectual, 
(309) and this is hardly a departure from the form of the demand in 

the action. 
I t s  essence is the recovery of the unpaid residue of the money loaned, 

due on the bond or on the antecedent agreement expressed in it. The 
invalidity of the bond cannot invalidate the act of borrowing upon the 
credit of both whose names are subscribed to it, nor remove the liability 
thus incurred to repay. But it is unnecessary to pursue the inquiry 
further. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Cadell v. Allen, 99 N. C., 545; Allen v. R. R., 106 N. C., 523; 
Xartin v. Bufaloe, 121 N.  C., 36; Rollins v. Ebbs, 137 N.  C., 358; 
8. c., 138 N.  C., 145; Lumber Co. v. Price, 144 N.  C., 56. 
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JOHN DICKERSON v. W. R. WILCOXON ET AL. 

Judgment-Practice. 

1. Ordinarily a judgment is conclusive as to all matters entering therein, 
and objection thereto should be taken at the time the judgment is 
rendered. 

2. But when it appears from the record that an issue is raised by the 
pleadings, which is left open and undetermined, it is e m o r  to enter final 
judgment before such issue was tried. 

3. When such issue was as to assets in the hands of an administrator to pay 
debts of the intestate, it was not erroneous for the court to refuse to 
allow execution to issue ds bornis propr i i s  before such issue was tried. 

THIS was a civil action, tried before Graves, J., at Spring Term, 
1886, of ASHE Superior Court. 

The plaintiff, Jackson B. Hosh and Allen Parkins, in the year 1855, 
formed and thereafter carried on a mercantile copartnership until its 
dissolution, in the spring of 1857. Allen Parkins died in 18 , leaving 
a will, which was duly proved, and the defendants appointed executors 
therein, who accepted the trust and undertook its discharge. On 
6 November, 1869, the plaintiff commenced his action to have an (310) 
account taken of the firm transactions and for judgment for what 
may be found due him. The complaint alleges that the defendants have 
come into possession of assets, more than sufficient to pay off all the 
debts of the testator, and the answer denies that the defendants have 
any assets. 

At April Term, 1870, reference was made to E. F. Foster to take and 
state an account, and his report afterwards made, was set aside, and 
reference made to J. P. Martin. 

The latter filed his report at Fall Term, 1872, in which he finds due 
from testator to the plaintiff $623.70, and recommends judgment to be 
entered for that sum. 

To the report the defendants filed exceptions, one of which was to the 
proposed entry of judgment against them in the absence of all proof of 
their having assets. 

At Spring Term, 1883, counsel entered into the following agreement: 
"In this case, it is agreed that the Hon. J. C. L. Gudger shall take 

all the papers in the case and find all the facts in the case necessary 
for a full determination of all the issues on the exceptions and the plead- 
ings; that no further evidence be filed or offered, other than the deposi- 
tions now on file and the testimony taken before the commissioners 
now on file, all of which are to be considered by the, judge, who shall 
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determine the same at his convenience before Watauga Special Term, 
in July, 1883. Either party may appeal within twenty days after notice 
of judgment." 

Thereupon the following judgment was filed by Judge Gudger: 
"This cause coming on to be heard upon the following depositions, 

etc., and the report of J. P. Martin, the commissioner last appointed in 
this case, and being heard, the court doth adopt the findings of facts of 

said J. P. Martin, and it  is adjudged that the exceptions thereto, 
(311) filed by the defendants, be overruled; said exceptions are hereto 

appended, marked 'A'; and it  is further considered and ad- 
judged, that the plaintiff have and recover of the defendants the sum of 
$623.70, with interest thereon from Fall Term, 1872, of Ashe Superior 
Court, together with the costs of this action, to be taxed by the clerk. 
I t  is further adjudged that the notes and accounts mentioned in the said 
report, if any remain on hand, be placed in the hands of 7 

who is hereby appointed receiver, and who, upon giving bond in the 
sum of $500 as required by law, will proceed to collect the outstanding 
notes and accounts. The said receiver will report to the court from 
time to time as to the sums thus collected. The cause is retained for 
further orders." 

"An appeal is hereby granted if desired. Bond fixed at $25. The 
name of the receiver is left blank and can be filled by the parties as they 
may agree, and in default of agreement application can be made for 
appointment." 

Upon this judgment, on 18 March, 1884, an execution was issued, 
commanding the sheriff to satisfy the same del bonis t es ta to rb ,  "and if 
no such property can be found, then out of the property of the defend- 
ants," etc. 

On 28 April, 1884, the defendants filed a petition setting forth, 
amongst other things, "that the judge did not pass: on the defendants' 
plea of fully administered and no assets, neither has there been any 
finding or judgment fixing these defendants with assets belonging to 
their testator's estate, or in any way making them personally responsible 
for this judgment or any part thereof, and praying that the sheriff be 
restrained from selling their property (which had been levied on) under 
said execution, until they have an opportunity at the next term of said 
court, to move to set the same aside as having been wrongfully and in- 

formally issued, and for such other and further relief,'' etc. 
(312) On 5 May, 1884, Shipp, Judge, ordered that, "The clerk of 

Ashe Superior Court will issue an order restraining the plaintiff, 
etc., to desist from further proceedings in this case until Wednesday, 
14 May, 1884," etc. 

On 9 May, 1884, said order was issued and served. 
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On 12 May, 1884, i t  being the Spring Term of said court, upon due 
notice i t  was ordered by Judge Shipp, ('That the restraining order here- 
tofore made in  this cause be continued until next term of Ashe Superior 
Court, and in the meantime that an issue be made up, to be tried at  the 
next term of this court, whether or not the defendants have fully ad- 
ministered the estate of Allen Parkins, and whether they had any assets 
belonging to said estate, and if so what amount. 

I t  was further ordered by the court that the old notes, judgments and 
accounts belonging to said estate be delivered to the defendants to make 
all of them they can for the estate. 

At the August Term, 1885, Judge Avery vacated so.much of said 
order as required an issue as to assets to be submitted to the jury, the 
court being of opinionWthat the issue as to assets, if raised by the plead- 
ings, had already been adjudicated; and further ordered that execution 
do bonw ppropriis be restrained until the next term of the court, and that 
notice issue to defendants to show cause at the next term of the court 
why execution shall not be issued de  bonis proprYiis. 

Both plaintiff and defendants excepted to the order of the court, 
reserving their right to take the benefit of said exception after the final 
judgment in the same. 

On this order execution de  bonis testatoris was issued, returnable to 
Spring Term, 1886, and returned, endorsed m l l a  b o n a  Notice also 
issued for defendants to show cause at next term why execution de 
bonis p ~ o p h i s  should not issue against them. 

At Spring Term, 1886, his Honor, Judge Graves, defendants having 
filed an answer to rule: 

'(Adjudged upon the face of the proceedings, reports, orders (313) 
and decrees heretofore made, that the defendants have shown 
cause why execution de  bo& p r o p i i s  should not now be issued. Rule 
discharged." 

Plaintiff excepted to the order, on the ground that his Honor erred in 
declining the motion of the plaintiff for execution de bonis propriis, 
and appealed to the Supreme Court. 

Danlie.1 C. FowZe for plaintiff. 
Goo. N .  Folk filed a brief for deferzda,nts. 

SMITH, C. J., after stating the facts: The sole question brought up 
by the appeal, arises out of the refusal of the judge, upon the record, to 
award an execution against the pbrsonal goods of the defendants. While 
the possession of assets was directly averred and denied, and a material 
issue thus raised, which i t  was necessary to dispose of before the char- 
acter of the final judgment could be ascertained, i t  has manifestly never 
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been considered by the referee, nor, so far  as the record discloses, passed 
on by the judge. I t  was distinctly recalled to notice in an exception to 
the report. The agreement that the judge should take the case and find 
('the facts necessary for a full determination of all the issues on the 
exceptions and the pleadings," confines him to the proofs already taken, 
and therefore he could not affirmatively find any fact of which no evi- 
dence was furnished. I n  order to charge a representative with assets, 
they must be shown to be, ornought to have been, in his hands, and in  
the absence of all proof, the only possible finding, if there be any finding 
at  all, must be in  the negative. The entering np of j u d g ~ e n t  ge.erdl-y, 
was thereforenot warranted, inasmuch as its legal effect then was to 
charge the defendants with assets, and to require them, if the debt could 

not be made out of the effects of their testator, after notice, to 
(314) show cause, and when no cause is shown, to pay it out of their 

own property. 
Now, was it out of the power of the court so fa r  to reopen the cause 

and reform the judgment, as to permit an inquiry to be made as to the 
assets? or could the judgment be so modified as not to charge the 
defendants personally? or is it a case of wrong without remedy? 

The  argument of the appellees' counsel assumes the latter to be the 
correct view, for the reason that the objection should have been made 
upon the rendition of the judgment. Ordinarily this is so, and the 
controversy as to every matter entering into the judgment is concluded 
and settled. 

But we think i t  plain, the dispute before the referee and transferred 
to the judge, was as to the reZalbions of the partners and the indebtedwas 
of the dacaamd pavtnar to the one who sues. The resources of the debtor 
were not the subject of inquiry before either, and the question of assets 
is left by both, open and undetermined. The error lies in the entering 
of a judgment before this inquiry was made. We must put this con- 
struction upon the record to avoid obvious and unintended injustice, and 
therefore we concur in the refusal of the court to direct the issue of the 
execution asked, until the preliminary matter is settled. There is no 
error. This will be certified for further action in the court below. 

No error. Remanded. 

Cited: S. c., 99 N. C.,  537; Hardy v. Carr, 104 K. C., 36. 
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J. M. ANDREWS ET AL. V. D. BEAM. 

Public Ro'a&GatesJuri.isdictiom of Commissioners. 

1. Jurisdiction to license the erection of a gate across a public road is con- 
ferred by The Code, see. 2058, on the Board of Supervisors of Public 
Roads. This applies to roads already established. 

2. Jurisdiction to lay out, etc., public roads, is conferred by section 2023, on 
the board of county commissioners; and in the exercise of this power, 
they may grant to a party over whose land any new road ordered by 
them to be laid out may pass, the right to erect gates across such 
road. a 

THIS was a petition for the laying out and establishing a new road, 
brought by appeal of the petitioners from the order of the board of 
county commissioners of RUTHERFORD County, and heard before Shipp, 
Judge, at the Fall Term, 1885, of the Superior Court of said county. 

I n  November, 1883, more than forty of the citizens, residing in Logan 
Store Township, of Rutherford County, applied to the board of county 
commissioners by petition in writing, for an order to lay out and estab- 
lish a public road between certain terminal points therein mentioned, 
some three miles in length, and over and along a cartway which had long 
been in use. The proposed road for about half the distance passes over 
land belonging, to D. Beam, who alone by answer resisted the applica- 
tion. Afterwards Beam himself interposed by petition, and asked the 
board for leave to enclose his Houser plantation of 475 acres, at his own 
expense, under the stock law then in force, with the right to erect gates 
across the roads leading through the same. 

The following action was taken in the premises by the board : 
"In the matter of a petition to lay out a public road from the Pun- 

chen Branch, on the Shelby and Morganton road, to Logan's Store 
post office. . 

"This cause coming on to be heard upon the petition, and (316) 
upon the answer of D. Beam, the defendant, and the evidence in- 
troduced, i t  is ordered and adjudged that the prayer in the petition for 
a public road be granted, and that a public road be laid off as asked for 
in said petition, beginning at the Punchen Branch, on the Shelby and 
Morganton Road, and running thence with the old cart-way to the post- 
office at Logan's Store; said road to be laid out with as little prejudice 
to land and enclosures along it as may be, and with as much advantage 
to the inhabitants as possible. 

"And let an order issue, and the sheriff of this county is ordered to 
summon a jury to lay out the same as the law directs, and to assess any 
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damages private persons may sustain, and make report of the same, and 
that the petitioners and the defendants each pay one-half the costs of 
this petition. 

"The above order is made, and the road to be laid out, upon condition 
that D. Beam have the privilege of establishing and keeping up two 
gates on his Houser place, at such points as he may choose, said gates to 
be kept in good order for the convenience of the public." 

From this order the plaintiffs, under section 2039 of The Code, took 
an appeal to the Superior Court. 

When the case was called for trial, his Honor said that in his opinion 
there were no issues to be tried by the Superior Court, and dismissed the 
appeal. From which order the plaintiffs appealed. 

W. P. Bywm for plaintiffs. 
M. H. Justice filed a bvkf for defefiddnt. 

SMITH, C. J., after stating the facts: I t  will be noticed, that the 
removal by appeal or otherwise to the Superior Court, authorized by the 
section referred to, contemplates a trial by jury of any issue of fact 

which may arise and become material to the action of the com- 
(317) missioners, and while this is the primary object, it is equally 

manifest that any error in law committed by them in exercising 
the conferred power, may be inquired into and corrected in the Superior 
Court. The appeal given to this Court will, however, bring up for 
review only erroneous and specified rulings made by the judge of the 
Superior Court. 

There is no suggestion in the record of any irregularity or disregard 
of the requirements of the statute in acquiring jurisdiction of the sub- 
ject-matter, authorizing the intervention of the judge of the Superior 
Court; nor of any controverted fact, to be passed on by the jury. There 
was then no wrong pointed out to be redressed by an appeal. The 
proper judgment then to be rendered was perhaps one of affirmation, but 
the dismissal of the appeal has the same eff-t in leaving the action of 
the commissioners in force and undisturbed. 

The appeal to this Court, as is correctly argued in the brief of counsel 
of the appellee, can raise the only question of the legal efficacy of so 
much of the action of the commissioners as gives the defendant or con- 
testing party the privilege of erecting and maintaining two gates on his 
land across the road, to be kept "in good order for the convenience of 
the public." 

The authority to license in proper cases, and thus avoid the expense 
of double fencing, the putting up of gates across a public road is as 
explicitly conferred in section 2058 upon the board of township super- 
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visors, as is that to establish highways upon the county authorities, and 
when an independent movement to secure this privilege or licen8e in 
reference to existing roads is made, it must be before the former body, 
to whose discretion the exercise of the power is committed. 

But inasmuch as the laying out of highways is entrusted to the 
county commissioners, and this may be done without restrictions, we 
SF no reason for refusing the authority to establish them, with 
such conditions, as without serious detriment to the public, lessen (318) 
the damages which would otherwise fall upon the owner of the 
lend passed over, and when these conditions are such as may be annexed 
to the enjoyment of the easement by the separate subsequent action of 
the subordinate township supervisors. We confine the qualifying re- 
strictions to such as are incident to the use of the public easement, and 
recognized as such by the law itself. Why, it may be asked, when the 
public sanction is sought and the whole subject is before a body with 
ample jurisdiction to allow or refuse the application of those who desire 
the highway, should the owner of the land over which it is to pass, be 
driven to another tribunal in seeking a relie4 which, as incidental to the 
application, ought to be given as a qualification of the allowance of the 
highway? 

No sufficient reason for denying this right to the commissioners ap- 
pears to us, and a resort to the form of procedure prescribed in the 
section (2058) becomes necwsary only in cases of roads already estab- 
lished, and this for the greater convenience of the landowner himself. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 

C&xk McDwe$Z ul. Imme Asylum, 101 N. C., 659. 

D. M. STANTON v. J. M. HUGHES AND WnE. 

PZedinpP~a,ctice-Resksiow of Contract-New Trial. 

1. The defendant, in his answer commingles the facts which he relies on 
both as ground for a rescission of the contract, sued on by plaintiff, and 
also as constituting a counterclaim: Hela, 1. That when relied on as 
ground for rescission of the contract, these facts were deemed to be 
denied without replication; 2. The Court will not rescind a contract when 
the parties cannot be restored to the status occupied by them when the 
contract was made; 3. The right to recover damages for deceit in the 
sale of land, effected by fraudulent device and representation, is settled ; 
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4. The defendant could only be entitled to interlocutory judgment and 
writ of inquiry of damages by the jury. This was not asked in this case, 
and therefore not passed on. He was not entitled to final judgment in 
either form. 

2. There was no error in setting aside the verdict as against the weight of 
the evidence; therefore this could not be appealed from. 

(Prioe v. Eccles, 73 N .  C., 162; McDoweZZ u. Simms, Busb. Eq., 130; Pettijohn 
v. Williams, 2 Jones Eq., 302 and 356; same case, 1 Jones, 145, and 2 
Jones, 33; cited and approved.) 

I 
(319) THIS was a civil action, tried before Clark, J., at February 

Term, 1886, of GUILBORD Superior Court. 
The parties to the a'ction on 1 September, 1882, entered into a cove- 

nant whereby the plaintiff agreed to sell and deliver to the defendants 
at  the railway station in ~ieensboro,  certain grist and flouring mills 
then in  operation at  LaGrange, in Lenoir County, with all the fixtures 
and appurtenances and the material of the building wherein they then 
were, for the price of $3,050. The defendant covenanted to pay for the 
same the said sum as follows: the sum of $200 in cash. of which the 
freight was to be part, the execution of four several bonds, the first for 
$250, payable at twelve months; the others for $450 each, payable re- 
spectively at  2, 3, and 4 years, all bearing interest from date; the con- 
veyance of lands in Guilford of the estimated value of $1,250, and the 
making of a mortgage deed upon the lot on which the machinery was to 
be placed, to secure the deferred parts of the purchase money. The 
goods were delivered early in October and received by defendant, who 
paid the freight, was allowed some small deductions and gave his note 
for $28.52, the residue of the $200, and complied with his other stipu- 
lations in giving the four bonds, conveying the said lands and making 
the mortgage to secure the residue of the debt. 

No other payments have been made, and the two first bonds having 
matured, the present action was instituted to recover judgment on them, 

and to procure a foreclosure and sale of the mortgaged lot upon 
(320) which the structure for the mills and machinery had been erected, 

under a provision in the deed authorizing a sale upon a default 
in  respect to  any of the bonds therein secured. 

The defendants answer and as a defense allege false and fraudulent 
representations of the capacity of the mills for doing work, and in other 
material particulars entering into the value of the property under which 
they were induced to enter into the contract of purchase, and have been 
deceived and wronged, and they demand a rescission of the contract, or 
a recoupment upon the agreed price, or damages compensatory for the 
deceit and fraud practiced in  the sale, to be deducted from the plaintiff's 
demand. 
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STANTON v. HUGHES. 

Three issues were passed on by the jury, which with their responses to 
each are as follows : 

1. Did the plaintiff make any false and fraudulent representations as 
set out in the answer, to induce the purchase of the mill and the execu- 
tion of the notes secured by the mortgage? Answer: Yes. 

2. Did defendant buy and give his notes and secure the same by reason 
of the false and fraudulent representations made by plaintiff? Answer: 
Yes. 

3. What damages hath the defendant sustained, if any, by reason of 
the fraud and deceit practiced upon him by the plaintiff? Answer: 
None. 

On the rendition of the verdict of the jury as above, the plaintiff 
moved for a new trial upon the judge's minutes, and to set aside the 
verdict as being against the weight of evidence. The defendants opposed 
plaintiff's motion, and on, their own behalf made counter-motion for 
decree of rescission and restoration to their former position. On con- 
sideration, his Honor granted the plaintiff's motion and overruled that 
of the defendants. 

The defendants thereupon prayed an appeal in open court, and had 
the same entered of record. 

L. M.  Xcott  fov plaintiff. 
Di l lard & M o m h e a d  filed a brief f0.r defendants .  

SMITH, C. J., after stating the facts: When the trial was entered 
upon, the defendants moved for judgment rescinding the contract of 
sale, for that their answer demanding this was a counterclaim, the facts 
alleged in which not being controverted, were to be taken as true. The 
court, not acceding to this view, denied the motion, and directed the 
trial to proceed, with the result shown in the verdict, the jury finding 
the false and fraudulent representations set out in the answer to have 
been made, and that by reason thereof the defendants were induced to 
make the purchase, but that no damages had accrued thereby to them. 
The answer, it will be observed, while averring the facts upon which 
their defense rests, commingles such as go in avoidance and also consti- 
tute a counterclaim. The primary and preferred relief, the annulling 
of the entire contract, is matter in awldanca, and is deemed to be con- 
troverted without a replication; The Code, sec. 268; Price v. Eccles,  73 
N. C. ,  162; while the same matter, as furnishing a aause of action for 
compensating damages for the fraud and deceit, which leaves the trans- 
action to stand as a sale and transfer of the title, constitutes a counter- 
claim. I n  our opinion, the case is not one for a rescission, lor the 
obvious reason that the parties cannot be restored to the status occupied 
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at  the making of the covenants, in consequence of dispositions since 
made of the property. McDolwdl v. Sirns, Busb. Eq., 130; Pettijohn v. 
Williafrns, 2 Jones Eq., 302; and again in same volume, 356. 

The right to recover remuneration in  an action for deceit in  the sale 
of land or fishing grounds, effected by fraudulent devices and represen- 
tations, is ~et t led by the case between the same parties, reported in  

1 Jones, 145 ; and again in 2 Jones, 33. 
(322) The defendants, however, demanded a judgment of rescission, 

and in this were properly overruled. They did not demand an 
interlccntwy juclgme~t and an inqniry ef damages by the jury, and 
hence their right to this was not passed on by the court. The defendants 
certainly were not entitled to final judgment in either form. There 
being no error in this ruling, there could be no appeal from a judg- 
ment setting aside the verdict as having been rendered against the weight 
of the evidence, and especially with such repugnant findings. 

The judgment must be affirmed. Let this be certified. 
No error. Affirmed. 

Cited: Buffkins v. Eason, 110 N. C., 266. 

MATTHEW MOORE v. HENRY J. FAISON. 

1. When a lessee sublets a part of the farm he becomes lessor to his sublessee 
and is entitled to the same lien on his crop which the statute gives to a 
lessor. 

2. The original lessor, attar his lessee has paid Ern ilz jWZ, has  .no lie% un&r 
the statute on the crop of the sublessee for advances made by him to the 
sublessee. 

(Morttague u. Mial, 89 N. C., 137, cited and approved.) 

CIVIL ACTION, tried on appeal from the judgment of a justice of the 
peace, at  November Term, 1886, of DUPLIN Superior Court, before 
Clark, J. 

The plaintiff, as landlord, rented certain premises for farming pur- 
poses to one David Cam&on, who subrented a part of the same to one 

John Newell. 
(323) The plaintiff made certain advances to subtenant Newell, with- 

out the request and not at  the instance of the tenant Cameron. 
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The defendant made advances to Newel1 at  the request of Cameron, 
who assumed and became responsible for the payment thereof; and for 
such advances Cameron seized (under claim and delivery before a justice 
of the peace) certain of the crop raised by subtenant Newell on said 
premises, and delivered the same to defendant in payment of said ad- 
vances-the value of the crop h i n g  less than $50. 

This action was brought by plaintiff to recover of defendant the sum 
of $33, due by subtenant Newell to the plaintiff for said advances. 

I t  was in evidence that Cameron had paid to plaintiff the amount of 
rent and all advances, and had complied with all the stipulations con- 
tained in his lease. I t  was further in evidence that the property turned 
over to defendant was less in value than the advances made to subtenant 
Newel1 by the defendant, at the request of tenant Cameron. 

Upon this state of.facts the court gave judgment against plaintiff for 
costs, and the plaintiff appealed. 

W .  R. Allem f OT plaintif. 
Ernest Haywood and H. E. ETccisom f f n r  defedamt. 

SMITH, C. J., after stating the facts: The statute of 1876-77, in direct 
terms, vests in the landlord, who leases his land to a tenant, all the crop 
grown on the rented land in possession until the rent is paid, the other 
stipulations in the agreement fulfilled, or damages given instead, and 
until the lessor or his assignors "shall be paid for all advances made and 
expenses incurred in making and saving said crop." The Code, sec. 1754. 
These statutory relations grow out of the contract of lease for the 
security of the landlord and in aid of the credit of his tenant when his 
necessities require such advances to enable him to make and 
harvest his crop, and thus assure to both the fruits of his labor. (324) 
The lien given for supplies furnished grows out of the relation of 
the parties and is incident to that relation. The statute does not take 
in advances made to laborers, or sublessees acting under a subordinate 
and subsequent letting from the lessee, who, so far as relates to the 
lessor, are but agencies employed by him in carrying out his own agree- 
ment, at least unless made with the privity and assent of the lessee. I n  
such case, practically the advances are to the lessee himself, and the 
statute affixes the lien. But the crop, in whatever manner raised, as 
well when the sublessee, as such, cultivates the land, or i t  is cultivated 
by employees under the direct control of the lessee, becomes subject to 
the statutory lien by force of the statute, his obligations to the landlord 
being primary and paramount to any subsequently created, as is decided 
in Modague v. M i d ,  89 N. C., 137. 

9-97 - 257 



IN  THE SUPREME COURT. [97 

I n  the present case the plaintiff Moore made the advances for which 
the action is prosecuted, not to his own lessee, Cameron, but to the sub- 
lessee of Cameron, Newell, with whom the plaintiff has no contract rela- 
tions, and this, not only without his request or a t  his instance, by which 
Cameron himself was supplying the wants of his own tenant, through the 

I defendant Faison. For  the manner of furnishing is tantamount to its 
being done by Cameron himself, so far  at  least as concerns the plaintiff's 
asserted claim to a prior lien for his advances. Cameron, for advances 
made to his tenaat, would occupy towards him the relation of lessor with 
the rights incident to that relation, but i t  would be in  subordination to 
those acquired by- Moore in  his original letting of the land, since what- 
ever arrangements are entered into by Cameron they are under and by 
virtue of the lease obtained from the owner of the premises. i V l o n t a p e  

v. M i d ,  supra,. 
(325) I t  is sufficient for determining the appeal to say that Moore, 

in  voluntarily crediting, not his own lessee, but one engaged in 
performing the obligations of Cameron, under Cameron's control, can- 
not assert a lien therefor, and, as every stipulation in  his lease has been 
complied with, his right of possession terminates. There is no error. 
Judgment affirmed. 

No error. Affirmed. 

Cited: Brewer v. Cha,ppeEl, 101 N. C., 254; Jarrall u. Daniel, 114 
N. C., 214; 8. v. Crook, 132 N. C., 1054; Land Co. v. Cole, 197 
N. C., 457. 

D. F. KINNEY v. P. F. LAUGHENOUR. 

Execution against the Person-Arrest-Constitution-Seduction.. 

1. I t  is the duty of the clerk of the court, upon the application of the plain- 
tiff, to issue, in proper cases, the execution against the person, under 
sections 442, 447 and 448(3) of The Code. 

2. Such execution should command the sheriff to arrest the defendant and 
commit him to the jail of the county from which it issued, until he shall 
pay the judgment or be discharged according to law. 

3. Section 291 (2) of The Code, authorizing the arrest of a person in an action 
for seduction, is not in conflict with the provision of the Constitution pro- 
hibiting imprisonment for debt. 

(Moore u. MuEZen, 77 N .  C., 327; Homer v. P a h r ,  80 N. C., 313; Moore v. 
Qreen, 73 N.  C., 394; Long 2;. MoLeod, 88 N. C., 3 ;  H0usto.n v. WaLh, 79 
N. C., 35; and Peebles v. Polote, 83 N. C., 102 ; cited and approved.) 
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THIS was a motion upon the return of an execution against the person, 
heard before McRae, J., at Spring Term, 1886, of DAVIDSON Superior 
Court. 

I n  the complaint, the plaintiff alleges the cause of action against the 
defendant for the seduction of his step-daughter, who was at the time 
thereof a member of his family and his servant. At the time the 
summons was issued, the plaintiff obtained the warrant of arrest, (326) 
which was duly executed upon the defendant. 

I n  the course of the action he obtained a judgment against the de- 
fendant, and thereupon an execution duly issued against his property, 
which was returned unsatisfied. 

Thereafter an execution issued against his person, of which the 
following is a copy : 

D. 3'. Kinney, Plaintiff, 
against Execution. 

P. F. Laughenour, Defendant. 

THE STATE OF NORTH CAROLINA, I 

To the Sheriff 'of Yadkin Cdunty-Graating: 

Whereas, judgment was rendered on 7 September, 1885, in an action 
between D. F. Kinney, as plaintiff, and P. F. Laughenour, as defendant, 
in favor of said plaintiff, and against the said defendant, for the sum 
of two hundred dollars as damages, and two hundred and sixty-one and 
25-100 dollars as cost, as appears by the judgment roll filed in the 
office .of the clerk of said court; and whereas, the said judgment was 
docketed in this county on 7 September, 1885; and the sum of two 
hundred dollars as damages, and $261.25 as cost are now due thereon, 
with interest on two hundred dollars from 7 September, 1885; And 
whereas, an execution against the property of the said P. F. Laughenour 
has been duly issued to you and returned unsatisfied: 

You are therefore commanded to arrest the said P. F. Laughenour, 
the defendant herein, and have his body before said court, at its next 
term, to be held for the county of Davidson, at the courthouse in 
Lexington, on the first Monday in March, 1886. Herein fail not, 
and have you then and there this writ. (327 

Issued 14 January, 1886. 
C. F. LOWE, 

CZmk Xupekor C a r t  Davihon County. 
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Under this execution, the sheriff accepted a bond in the sum of six 
hundred dollars conditional for the appearance of the defendant before 
the court in term, "and not depart the same without leave," etc. 

At the Spring Term, 1886, of the court, further proceedings were had, 
whereof the following is a copy: 

"The defendant presents himself in answer to the execution issued 
against his person, dated 14 January, 1886, and in exoneration of his 
bond given the sheriff of Yadkin County. Plaintiff moves that he be 
taken in custody and committed to the common jail of Davidson County, 
to answer the exigency of the writ. The judge being of the opinion 
that this .execution was not in its form warranted by law, denied the 
motion at cost of plaintiff, and plaintiff excepts. 

"Plaintiff now moves that the judge order that an execution against 
the person of defendant issue forthwith. The judge being of the opinion 
that it is unnecessary for the plaintiff to  apply to the court in term 
for the issuance of such process as he may be entitled to under the law, 
declines to make the order. Plaintiff excepts, and appeals to the Supreme 
Court." 

M. H .  Pinwix for plaintiff. 
No counsel for defendant. 

MERRIMON, J., after stating the case: The statute (The Code, sec. 
291, par. 2) provides, that a defendant may be arrested "for seduction," 

and it has been held, that this provision is valid, and not in 
(328) conflict with Art. 11, see. 16, of the Constitution, which pro- 

vides, that "There shall be no imprisonment for debt, except in 
cases of fraud." Damages recovered in an action for seduction do not 
constitute a debt, in the sense implied by this provision. Moore v. 
Mullen, 77 N .  C., 327; Hoover v. Palmer, 80 N .  C., 313; Moore v. 
Green, 73 N .  C., 394; Long v. McLeod, 88 N .  C., 3. 

The statute (The Code, sec. 442) provides, that there may be execution 
against the person of the judgment debtor, and section 447 prescribes 
that, "If the action be one in which the defendant might have been 
arrested, an execution against the person of the judgment debtor may 
be issued to any county within the State, after the return of an execution 
against his property, unsatisfied in whole or in part. But no execution 
shall issue against the person of a judgment debtor, unless an order of 
arrest has been secured, as provided in Title IX ,  subchapter 1, of this 
chapter, or unless the complaint contains a statement of facts showing 
one or more of the causes of arrest required by section 291," cited 
above. 
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I n  this case, i t  appears that the verified complaint sufficiently alleged 
a cause of action against the defendant for the seduction of the plain- 
tiff's step-daughter, and in addition, there was an affidavit upon which 
and the complaint, a warrant of arrest issued. Upon the judgment ob- 
tained, an execution against the property of the defendant issued, and 
this was returned unsatisfied. A proper execution against the person of 
the defendant might therefore have been issued. There had been an 
order of arrest served upon him, and moreover, the complaint contained , 
a statement of facts showing a cause of arrest. An execution, purporting 
to be such a one, did issue, but i t  was insufficient. I t  ought to have 
commanded the sheriff, or other proper officer, as directed by the statute 
(The Code, sec. 448, par. 3), to arrest the defendant, "and commit 
him to the jail of the county, until he shall pay the judgment, or be 
discharged, according to law," and to make due return of the 
execution to the court, and how he bad executed the same. I t  (329) 
would have been well, also, in connection with the other recitals 
in the execution, to have made brief reference to the cause of arrest, 
although, perhaps, this is not essential in such execution. The party 
thus arrested must be committed to the jail of the county from which 
the execution issued. The Code, sec. 444; Houstofi v. Walsh, 79 N.  C. 
35; Peebles v. Foote, 83 N. C., 102. 

I t  must be observed, in Houston v. Walsh, supra, that the Chief 
Justica, in pointing out the defects in the execution referred to in that 
case, had reference to the statute (Battle's Rev., ch. 18), suspending the 
Code of Civil Procedure in certain respects, and not to C. C. P., sec. 
261, par. 3, which provided just as the statute (The Code, sec. 448, 
par. 3)) now provides. 

As the defendant asked the court to commit him to jail in exoneration 
of his surety, if the plaintiff had joined in such request, it might have 
made a proper order so committing him, "until he shall (should) pay 
the judgment or be discharged, according to law," but the plaintiff did 
not ask for such an order. The court, therefore, properly declined to 
make it. 

Nor was it necessary that the court should order that an execution 
issue forthwith against the person of the defendant. The facts being 
as they appear to us, it was the duty of the clerk, upon application of 
the plaintiff, or his counsel, to issue a proper execution against the 
person of the defendant, as indicated above, without an order of the 
court. Nothing appearing to the contrary, the plaintiff may yet apply 
for and obtain such execution. 

There is no error, and the order appealed from must be affirmed. 
No error. Affirmed. 



Cited: Patton v. Gash, 99 N. C., 284; Burgwyn v. Hall, 108 N. C., 
498; Carroll v. Montgornq,  128 N. C., 280; Huntley v. Hasty, 132 
N. C., 281; Ledford v. Emerson, 143 N. C., 534; Oakley v. Lasater, 
172 N. C., 97; Coble v. Medley, 186 N. C., 482. 

(330) 

E. B. KERLEE ET AL. V. hl. A. CORPENING, EXECUTOR, ET AL. 

Presumption-Payment-Parties-Pleading. 

1. Where a clerk and master, in the years 1855 and 1858, received moneys 
arising from the sale of lands for partition, under a decree of the Court 
of Equity, but no demand was made or proceedings instituted by the 
parties entitled to receive them until the year 1880: Held, that the statu- 
tory presumption of payment or satisfaction must prevail. 

2. Under an order of reference, by consent, containing directions to the 
referee to ascertain what sums the clerk and master had received, when 
received, and a further provision that "his decision of the law is open to 
revision in this and other courts having jurisdiction," it is competent for 
the defendant to set up the presumption of payment from lapse of time, 
notwithstanding no answer was filed. 

3. In all actions and proceedings demanding relief, the names of all the parties 
thereto should be properly set forth in the summons and pleadings. A 
general designation of them as "the heirs of M. 0." is irregular and will 
not be tolerated. 

(Braciford v. Emcrir,, 12 Ired., 291, cited and approved.) 

THIS is a civil action, which was tried at  Spring Term, 1886, of 
MCDOWELL Superior Court, before Graves, J., upon referee's report 
and exceptions. 

The facts upon which the present action depends are those set out 
i n  the case of Curtis' heirs, reported i n  82 N. C., 435, where a remedy 
was sought in  a motion in  the cause as originally constituted in the 
Court of Equity and reinstated on the docket of the Superior Court for 
that purpose. I t  is needless to restate them. The present proceeding, 
suggested in the opinion then delivered, is by an independent motion 
after notice, made under the provisions of The Code, see. 1880. A de- 
murrer to the complaint was put in, and not being acted on a t  Fall  
Term, 1883, an order of reference by consent, was made to M. H. 

Justice, "to take and state an  account, showing: " 
(331) (1) What sums of money, if any, came to the hands of 0. L. S. 

Corpening, deceased, former clerk and master, as the proceeds of 
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KE&LEE v. CORPENING. 

the sale of the lands of Moses Curtis, deceased, and when such sums 
came to his hands; 

(2) What amount, if any, is now due the plaintiffs in this case in 
consequence of a failure to pay over to the parties in interest. 

(3) What sums have been paid, when paid, if any, by the said Cor- 
pening in his lifetime. 

(4) The referee will pass upon all questions of fact and state his con- 
clusions of law, and make his report to the next term; and i t  is agreed 
that the referee find his facts and upon such facts give his opinion as to 
the law arising thereon, it being fully agreed that the decision of the 
law is open to revision in this and other courts having jurisdiction." 

I t  appears that lands belonging to Moses Curtis, and at his death 
devised to his wife for life, and to his children in remainder, were sold 
under a decree of the Court of Equity of McDowell County, and after 
confirmation and an allowance for selling, it was ordered, at Fall Term, 
1855, that "the clerk and master loan the purchase money, after paying 
the costs in the case, urdd tho newt term, taking bond and security," etc. 

William M. Carson, who had previously held the office of clerk and 
master, at the same term resigned it, and C. L. S. Corpening, testator of 
the defendant Martha, was appointed in his place, and continued to hold 
it until the court to which it was attached ceased to exist, in 1868. Mary 
Curtis died in 1884, and the plaintiff, who had married a daughter, 
became her administrator. The testator of the defendant, as is averred 
in the pleadings, died in 1875. 

The referee finds from the recitals in the deed from C. L. S. Corpen- 
ing, executed in his official capacity, by direction of the court, to Thomas 
Hemphill, substituted in place of Thomas L. Hill, the original pur- 
chaser, whose surety he had become, and who had paid the debt, for a 
portion of the lands so sold, that the testator, Corpening, received 
on 28 October, 1855, the sum of $238, which, with interest (332) 
thereomn, he is charged with, in the account rendered. This sum 
is somewhat enlarged by an erroneous mode of computation, whereby 
the principal money is increased by an excess of interest above a small 
credit, which thus itself becomes an interest-bearing principal. 

The defendants excepted to the report of the referee: 
1. That i t  appeared that the clerk and master was ordered, at Fall 

Term, 1855, to loan out the money in question, and there was no evi- 
dence that he was ever afterwards directed to collect the money, or, at 
least, the principal. 

2. That if the same was collected, there was under the facts of this 
case, a presumption that it had been paid to the parties entitled, and 
there was no evidence to rebut the same. 
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The case coming on to be heard, upon the report and the exceptions 
thereto, filed by both parties, it was ordered that all the exceptions of 
the plaintiff be overruled; and it was further ordered that the first ex- 
ception of the defendant be overruled, but the second exception of the 
defendant, to the effect that demand is presumed satisfied, discharged 
and abandoned, was sustained. I t  was further adjudged that the de- 
fendants have judgment for cost. 

From this ruling, and the judgment rendered thereon, the plaintiffs 
appealed, and the only question presented is, as to the raising of the 
statutory presumption of payment upon the facts found. 

W. H. Ma,lom asmi? John Devereux, Jr., for plaintiffs. 
No counsel for dafendamts. 

SMITH, C. J., after stating the case as above: There passed into the 
hands of Corpening, by virtue of his office, in October, 1855, the sum of 

money mentioned, and he was by the decree directed to lend it out 
(333) on security until the succeeding term, but it does not appear that 

any such loan was made. H e  received from another purchaser, 
Spoke, on 27 April, 1858, the sum of $76, which on the next day he 
paid over to one Burgin, guardian of Mary Curtis, as the order appor- 
tioning the fund required; and again he paid the plaintiff, E. B. Kerlee, 
her succeeding guardian, $20, on 3 November, 1859; from what source 
received does not appear. There is no controversy in regard to these 
funds, since the referee only charges the clerk and master with his 
collection from Hemphill, and the facts are adverted to in conection with 
the long silence that has since intervened up to the institution of the 
present action, in September, 1880. 

Now, the fund is traced into the clerk's hands, and in no manner is he 
acquitted of his direct responsibility to those entitled to it. I f  he mis- 
appropriated the money, or failed to lend it, and collect and pay over 
the annual interest, i t  would be a breach of his bond, and subject him to 
an action. I t  is from this long delay, and in explanation of it, that the 
statute deduces the inference of payment or satisfaction, and requires 
affirmative proof of nonpayment. None such has, in this, been offered. 
The presumption, therefore, must prevail. 

But it is argued that no such defense has been set up specifically, and 
this is true as to every defense, since no answer has been filed, unless 
what is termed a demurrer be so considered, and this does not purport 
to be. But the consent reference, signed by counsel and "affirmed" by 
the judge, sends the whole subject of controversy to the referee, and 
specially to determine what is due from the testator's estate to the 
plaintiffs, and payments partial or in full must be inquired into, to 
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ascertain the result. The defendant has the same right to contest as the 
plaintiffs to establish their claims, and to avail themselves of the rules 
of evidence applicable thereto. We concur, consequently, in the ruling 
of the judge and his disposal of the cause. 

We have proceeded to consider the appeal upon its merits (334) 
because our conclusion is against the plaintiffs. Had our opinion 
been different, we should have paused in  making a decision until the 
parties interested in the fund are introdueed into the cause. But three 
only of the plaintiffs7 names are found in the pleadings, the plaintiff 
Kerlee and wife in their right, m d  himself, as administrator of Mary 
Curtis, and the numerous others are described, without naming them, 
as "heirs at law of Moses Curtis, deceased," and this cannot be tolerated. 
Who are the heirs at law of a deceased person, is a question of law. 
Bradfovd v. Emin, 12 Ired., 291; and the defect, after being pointed 
out in the demurrer, has not been removed. Persons who demand money 
from others, must appear in the record in proper person, so that the 
defendant may know the money will go into the hands of rightful claim- 
ants, and he not be exposed to a suit for the same from others. When 
the summons was issued there were no named plaintiffs, and only the 
comprehensive term, "heirs of Moses Curtis," was used to cover all who 
might have that relation toward the decemed, while these were desig- 
nated by name when the complaint was filed. 

There is no error, and the judgment below is affirmed. 
No error. Affirmed. 

W. H. PHIFER, ASSIGNEE OF M. E. CROWELL, v. MARSHALL E. 
ALEXANDER. 

1. Where at the commencement of the trial certain issues were agreed upon 
by the parties to the action, but subsequently the court substituted others 
without objection : Hald, that, after verdict an exception that such issues 
were not properly submitted, came too late. 

2. While it may not be sufficient ground for a new trial that the court failed 
to give instructions to which the appellant might have been entitled if he 
had requested them, it is nevertheless the duty of the judge to declare 
and explain the law arising upon the facts as they bear upon the issues; 
and simply calling attention to the issues, without further instruction, is 
error. 

(Atbright v. Mitchell, 70 N .  C., 445; Miller v. Miller, 89 N. C., 209; Waddell u. 
Nwanlz, 91 N. C., 108, cited and approved.) 
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THIS is a civil action, which was tried before Avle~y, J., at October 
Term, 1886, of MECKLENBURG Superior Court. 

The action was brought by the plaintiff, as assignee of a mortgage 
debt, to recover damages for the unlawful seizure and conversion of a 
stock of goods by the defendant, which the plaintiff alleges belonged to 
him by virtue of a mortgage made to secure the debt mentioned, and 
which was assigned to him by the mortgagee therein. The defendant 
denies the material allegations of the complaint. He  alleges that he 
seized and sold the goods in question, as sheriff, by virtue of certain 
executions properly in his hands, and that the plaintiff had no title to 
them; that his supposed title was fraudulent and void as to the creditors 
of the mortgagor under which he claimed, etc. 

When the trial was commenced the following issues were agreed upon 
by the counsel : 

1. I s  the plaintiff owner of the property described in complaint ? 
(336) 2. Did the ddendant wrongfully seize and convert i t ?  

3. What is the value of i t ?  
There was much evidence produced, part of it tending to prove fraud, 

as alleged by the defendant, and other parts of it, to prove the contrary. 
I n  the course of the trial: 

"During the argument of the case by the last counsel for defendant, 
his Honor announced to the counsel that he had determined to submit 
the issues set forth in the record, with a view to elicit the facts in the 
nature of a special verdict or finding of fact, and read the issues he 
proposed to submit, and same were examined by defendant's counsel who 
lest spoke, and commented on to the jury. There were no exceptions 
taken to his Honor's ruling. 

The court then called the attention of the jury to the testimony as 
bearing upon the issues which his Honor had framed, but did not give 
any instructions upon the law; nor was there any request by the defend- 
ant that his Honor should give the instructions; nor any exceptions 
because his Honor did not give the instructions; but at the conclusion 
of the testimony handed his request for special instructions to the court. 

After the jury had returned the verdict upon the issues, the defend- 
ant, by his counsel, moved the court: 

1. For judgment upon the verdict. 
2. For a judgment upon the facts admitted, and the verdict. 
3. If judgment for defendant is refused, defendant then moves for a 

new trial for errors committed in the trial of said cause, in admitting 
evidence against defendant's objections, in refusing prayers for instruc- , 
tions submitted by the defendant, and for errors in the instructions 
given, for refusing to submit issues tendered by defendant, and agreed 
on; and in submitting issues which were passed upon by the jury." 
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The court denied the motion for a new trial, and gave judg- 
ment for the plaintiff, from which the defendant appealed to (337) 
this Court. 

D. A. Ccydngton f o r  plahtiff. 
Plait D. Wa,lkw arnd W. W. Fleming for defemibnt. 

MERRIMON, J., after stating the case: The issue agreed upon by the 
parties before the trial began, to be submitted to the jury, were the 
principal ones raised by the complaint and answer, and ought regularly 
to have been submitted. The appellant had the right to have them, or 
others substantially like them, submitted, if he had insisted upon his 
right at the proper time. Abbright n. Mitchell, 70 N. C., 445; Miller v. 
M i l l e ~ ,  89 N.  C., 209; Waddell v. Swannl, 9 1  N. C., 108. 

But the court, during the progress of the trial, and before the argu- 
ment of counsel to the jury was closed, deemed i t  proper and expedient 
to submit numerous issues other than those agreed upon-drew them up 
and gave the appellant's counsel notice of, and opportunity to discuss 
them, and he did comment upon them to the jury, raising no objection to 
them and making none, that the issues agreed upon had been set aside. 
If the appellant was not satisfied with what the court did in this respect, 
he ought, when it declared its purpose, to have made propen objection, 
as he had the right to do; and as he did not, he must be held to have 
waived his right to object to them, especially, as, taking them altogether, 
they, in effect, secured the finding of the principal facts by the jury 
embraced by the material issues raised by the pleadings. I t  could not 
be just, nor would i t  comport with the dignity and seriousness of orderly 
procedure, to allow a party to test his fortune in the course of the action 
by submitting issues of fact to the jury, not in themselves illegal, to 
which he made no objection at  the time they were submitted, and 
failing of success, to grant him a new trial, upon the ground (338) 
that he might have objedted successfully in apt time to such issues, 
and failed to do so. Having agreed--certainly by implication-to sub  
mit numerous issues, instead of the three agreed upon, he cannot be 
allowed to change his purpose after an unsuccessful result, and have a 
new trial, because he might possibly have been more fortunate if the 
three issues, or they and others, had been submitted. 

I t  appears that the court simply directed the attention of the jury to 
the bearing of the evidence upon the issues submitted, "but ha did not 
give any instructions upon the law"-the case settled on appeal so 
states-nor was there any special request by the appellant, after the 
three issues agreed upon were rejected; that the court should give the 
special instructions at first prayed for, nor were exceptions taken at the '2 
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time the issues were given to the jury, because they were not given. But 
the statute (The Code, sec. 413) expressly prescribes, that the judge 
shall "declare and explain the law arising" upon the facts as they bear 
upon the issues submitted, while it may be, if he fails to do so, and the 
party complaining fails at the proper time to ask that particular or 
proper instructims as to the law be given, or to object because such 
instructions were not given, he might not afterwards be heard to com- 
plain. I n  this case, at the close of the evidence, the appellant's counsel 
did ask the court to give numerous special instructions, intended no 
doubt at first to apply to the three issues set aside, but they were quite as 
pertinent to the issues submitted, and ought to have been given, if they 
embraced tlie law applicable; or if they did not, then they should have 
been modified and given; or the prayer should have been denied, and 
proper instructions as to the law, given. The instructions asked for 
were not withdrawn: they remained before the court, and should have , " 

been disposed of in a proper way. As they were not, there is 
(339) error. The appellant is not entitled to judgment upon the 

verdict. The material facts of the case are not admitted on 
either side. A copy of the deed of mortgage attacked for fraud is' not 
set forth in the record, but so far as appears from the pleadings and the 
evidence, i t  is not upon its face fraudulent, and the jury expressly find 
that i t  was not made "with the actual intent of the parties7' to it, to 
defraud the creditors of the mortgagor. He is, howeier, entitled to a 
pew trial, and to that end let this opinion be certified to the Superior 
Court according to law. I t  is so ordered. 

Error. Vmim de moao. 

Cited:  Phifey v. Emuin, 100 N. C., 60; Cottom Mills v. Abernathy, 
115 N. C., 409. 

J. E. AUSTIN AND WIEE v. J. E. KING. 

1. The facts that one of the parties listed the land in controversy for taxation, 
and paid the taxes assessed, before there was any co.rztroversy about it ,  
and that the other did not, are admissible in evidence to be considered by 
the jury, with other evidence, tending to show the claim of title to, and 
possession of the land by the parties, and their acts and conduct to- 
wards it. 

2. The tax-lists are admissible in evidence to show these facts. 
(Thornburg v. Mastin, 93 N .  C., 250, cited and commented on.) 
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THIS was a civil action, tried before Avery, J., at February Term, 
1886, of UNION Superior Court. 

There was a verdict and judgment for the plaintiffs, from which the 
defendant appealed. The facts are sufficiently stated in the opinion of 
the Court. 

D. A. Covirzgton fov plla,imtiffs. 
J .  J.  Vanrn for defendant. 

DAVIS, J. The felma plaintiff cIaims under a deed from J. (340) 
Morgan Rea to J. L. Rea, her ancestor, dated 25 March, 1857, 
and registered 21 May, 1880. The plaintiff also offered in evidence a 
deed from J. L. Rea to J. Morgan Rea, dated 18 October, 1858, and 
registered 9 September, 1884. I t  was admitted that both these deeds 
covered the land in question, and it was contended by the plaintiffs that 
the last named deed was in their possession at the commencement of this 
action, and was filed with the clerk of the court for the inspection of the 
defendant, and while so in custody of the clerk, the defendant procured 
possession thereof, and had i t  registered without the sanction of the 
court, and without the knowledge of the plaintiffs and against their will. 
They contend that this deed from J. L. Rea to J. Morgan Rea was sur- 
rendered by the latter to the former, for cancellation, before registra- 
tion, for the purpose of revesting the title in the said J. L. Rea, and one 
of the issues submitted to the jury was: 

"Did J. Morgan Rea surrender to J. I;. Rea, the deed executed by 
J. L. Rea to J. Morgan Rea, for the land in controversy, for the purpose 
of annulling the said deed and revesting the title in said J. L. Rea?" 

The defendant denies that the deed was surrendered for any such 
purpose, and claims : 

1. Under the said deed from J. L. Rea to J. Morgan Rea. 
2. Under the will of J. Morgan Rea, dated 26 March, 1859, by which 

the land in controversy was devised to the widow of the testator for life, 
with remainder to his two sons, James Rea and Pinkney Rea and by 
mesne conveyances from said James and Pinkney Rea. 

W. F. Rea, a son of J. Morgan Rea, testified, among other things, that 
in December, 1858, he was at his father's house, and J. L. Rea was 
there-that J. Morgan Rea and one Austin were looking over the papers 
of the said Morgan Rea, and while so engaged, J. L. Rea said to his 
father, Morgan Rea: "There is that deed now," pointing to a 
deed among the papers; his father took up the deed and handed (341) 
it to him and said, ('here, that is yours." The next morning, in 
response to a question, J. Morgan Rea told the witness that J. L. Rea 
had had a difficulty and was about to go to Georgia, and in order to 
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save his land, had conveyed the same to him (the father) ; that he had 
been to Georgia, had returned, fixed up  his difficulty, and that he (the 
father) had, on the day before, surrendered the deed to his son, J. L. 
Rea. 

There was other evidence tending to show that J. M. Rea had sur- 
rendered the deed to J. L. Rea. 

The defendant, to sustain his contention that the deed from J. L. Rea 
to J. M. Rea was never surrendered by the latter to the former, with 
other evidence, proposed to offer the tax lists of Union County, for the 
purpose of ~howing "that J. L. Rea returned for taxation for the year 
1858, 107 acres of land, none for taxation for the year 1859 ; that J. M. 
Rea returned no parb of the land in dispute for 1858, but in 1859 re- 
turned for taxation 180 acres," and they proposed further to show that 
the 107 acres was the land in dispute. "The plaintiff objected to this 
testimony, in so far as it related to J. M. Rea giving in said land for 
taxation, because it was a declaration in his own interest, and was there- 
fore incompetent." This objection was sustained and the defendant ex- 
cepted. 

This is the first exception in the record, and presents the question: 
Was there error in excluding the tax lists? 

We have been unable, either by the aid of counsel or our own re- 
searches, to find any direct adjudication of the question in the courts of 

. this State. I n  Tho~mburg a. Mastin,, 93 N. C., 258, the plaintiff was 
seeking to enforce the specific performance of a contract for the pur- 
chase of the interest of one Mastin in certain land owned by said Mastin 

and one Transon. The contract was made in 1863, and it was 
(342) insisted by the defendants (heirs of Mastin) that the plaintiff 

had abandoned his contract. I t  was in evidence, and, it seems, 
without objection, that Tho'rnburg had not returned the land for taxa- 
tion, but these was no evidence as to who had listed it. I t  was insisted 
for the defendants that the failure of Thornburg to list the land for 
taxation was strong evidence of the abandonment of his equity, and on 
the other side, the plaintiff insisted that as there was no evidence to 
show who had listed it, it was to be prmumed that Transon (the other 
tenant in common) had done so. I n  that case, the court charged the 
jury that where there were tenants in common of land, either of them 
could give it in for taxation, and if given in by either, it was sufficient. 
The defendant excepted to this charge, and on appeal, this Court sus- 
tained the judge below. Ashe, J., said : "Any one supposing that he had 
a claim upon the land of another, may list it and pay the taxes, but that 
would be very slight, if any, evidence tending to establish his title; for 
two or more persons may give in the land for taxation, which is some- 
times done, each thinking that it in some way tends to strengthen his 
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claim. The tax-book did not show who had listed the land for taxation 
since the plaintiff's bill was dismissed, but the plaintiff may have wp- 
posed, as he had only an equitable claim upon the land, i t  was the duty 
of the owner of the legal estate to list it for taxation." 

Such evidence may be of greater or less weight, according to circum- 
stances; of this the jury must determine. The listing of land and pay- 
ing taxes for supposed advantage, where there is controversy, would be 
of no weight, and if done, post Zitem motam, should be excluded. But 
where there is conflicting evidence as to what the purpose of the parties 
was, we can see no reason why the acts and conduct of each of them 
toward the subject-matter, at a time when there was no dispute, should 
not go to the jury to aid them in coming to a conclusion as to what that 
purpose was. 

The fact that at a time when there was no controversy about (343) 
the title-anta Zitem mota,m--A. listed property for taxes, prior 
to a given period, and ceased to list it after that period, and B., claim- 
ing A.'s title, did not give it in prior to the period named, but did give 
it in subsequent to that period, is some evidence to show that B. and 
not A. became the owner, legal or equitable, after the change. I t  is not 
the dealarra,6om, but the act of the party; an independent circumstance, 
to be weighed by the jury. 

"The books of assessment of public taxes are admissible to prove the 
assessment of the taxes upon the individuals, and of the property therein 
mentioned." 1 Greenleaf Ev., see. 493. 

Btrode v. Seaton; 2 Ad. & El. (reported in 29 Eng. Com. Law Reps., 
62), was an action of ejectment, tried before Lord Denmmn, C. J., at the 
Bristol Assizes. The land tax assessments were offered in evidence, and 
i t  was objected to as inadmissible, but ('the L o ~ d  Chief Justice received 
them, subject to the objection," and this ruling was sustained by the 
ruling of King's Bench. The Chief Justice, referring to the question of 
title involved in that case, said: "That depended upon a number of 
deeds, upon the assessments, and upon a great deal of other evidence, 
which was very largely discussed on both sides, and I think the verdict 
was correct." 

Ia Bouleir.dorff v. Ta,yTo.r's Lessese, 4 Peters, 358, the tax-books, regu- 
larly made up by the proper officers, were admitted as evidence. See, 
also, Fletcher up FuTlw, 120 U. S., 534. 

When this case was before this Court, as reported in 91 N. C., 290, 
M & m ,  J., referring to the evidence, said: "A slight fact may have 
turned the scale on the trial in favor of the defendant, so that it became 
important to exclude slight improper evidence on the one side or the 
other." I t  is of equal importance that no proper evidence, though it 
may be slight, should be excluded. 
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(344) We think there was error in excluding the tax lists, and this 
entitles the defendant to a new trial. 

I t  is  not necessary that we should consider the other exceptions pre- 
sented in  the record. There is error. 

Error. Venire de novo. 

Cited: Peck v. Manruing, 99 N. C., 160; Fmlcon v. Johnston, 102 
N. C., 269; R$n zn. Overby, 105 N. C., 86; Ellis v. Harris, 106 N. C., 
397; Pasley v. Richardson, 119 N.  C., 450; Bwnha8rdt v. Brown, 122 
N. C., 590; Ridley IY. R. R., 124 N.  C., 39; Gates v. Max, 125 N. C., 144; 
R. R. 0. L a d  Ca, 137 N. C., 332; Ma,&n v. Knight, 147 N. C., 581; 
Christman u. HiZZhrd, 167 N. C., 7;  AZex;a&~ v. Cedar Works, 177 
N. C., 148; Ti1gh.m.n v. Hmco~clc, 196 N. C., 781. 

ROBT. SIMPSON AND WIFE V. JAMES M. HOUSTON. 

 homes^^-Exemption from Sale under Execution. 

1. The plaintiff R. S., having been adjudicated a bankrupt, and the land in 
controversy having been assigned to him as his homestead in the bank- 
ruptcy proceedings, i t  is exempt from sale under execution issued on a 
judgment for a fiduciary debt which is not discharged by his discharge 
in bankruptcy. 

2. This exemption from sale under execution against the homsteader follows 
the land when conveyed by him to another party. 

3. When the wife does not join with the husband in making the deed, the 
status of the land as a homestead is unaltered. 

(Marlcham u. H b k s ,  90 N. C., 204 ; Lamb u. Chammess, 84 N .  C., 379; Murphy 
v. M c N d l ,  82 N. C., 221; cited and approved.) 

THIS was a civil action, tried before Avery, J., a t  February Term, 
1886, of UNION Superior Court. 

There was judgment for the defendant, from which the  plaintiffs 
appealed. 

The facts are the same as in the case of Hasty v. Simpson, 84 N. C., 
590. 

W. P. Bynum for plaintiffs. 
D. A. Covingtoa for ilefedunt. 
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SMITH, C. J. The facts stated in the case in  the present appeal are 
essentially the same as those before the Court in  Hasty v. Simpson, re- 
ported in 84 N. C., 590, and the rehearsal is entirely unnecessary 
to an  understanding of the matter in  controversy. Then the ap- (345) 
plication was to set aside the execution under which the land 
allotted as a homestead to the bankrupt had been sold, and i t  was 
refused. The present action, as suggested in that opinion, is to test 
the validity of the title acquired by the purchaser at  the sale, and is 
instituted by the plaintiff Simpson and his wife the latter claiming 
under a conveyance of her husband to one Wittkouski, and thence by 
successive deeds to herself. 

The deeds were all executed before the sale under execution, which 
took place in July, 1869. 

The lien created by the rendition of judgment at Fall Term, 1880, 
of Union Superior Court, it is insisted for the defendant, overreaches 
alike the deeds and the adjudication in bankruptcy in June, 1873, 
and warrants the sale. 

We have no hesitation in  holding, that the land assigned the bank- 
rupt as a hoglestead is as effectually and fully protected from executiog 
against the still subsisting and unsatisfied portion of the fiduciary debt, 
which has shared in  the distribution of the estate, as against any other. 

This remains in force, but not to disturb the effect of the action in 
the bankrupt court, and expose exempt property to sale under final 
process. Can there be any reasonable doubt entertained of the applica- 
tion of the rule to the exempt personal estate; and is this any more 
protected from creditors than the exempt real estate? 

Suppose the bankrupt were to fail to obtain his final discharge, so 
that all his unsatisfied debts remain in force; can the creditors, after 
participating in the surrendered estate left, and assenting to the exemp- 
tions allotted, seize upon and appropriate that assigned and set apart 
as exempt, to the further payment of their demands? This would be 
to defeat the operation of the law and to annul what had been done 
under it. The creditor having a fiduciary debt stands in  no better 
position in  this respect than any other oreditor when the dis- (346) 
charge is refused. The effect in  each case is to leave the debts in 
force, to be made out of any future acquisitions of the bankrupt, 
and to forbid any access to that which is exempt. 

Some doubt was expressed in the opinion in  the former case, as to  
the effect of the bankrupt's alienation of the land, and whether the 
same immunity followed it into the hands of the mortgagee, or ceased a t  
the transfer. This doubt is now to be resolved, and the inquiry an- 
swered. 
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The land itself, as we said in  Markham v. Hicks, 90 N.  C., 204, is set 
apart  to the debtor, protected from the pressure of the claims of 
creditors for a definite period. Invested with this immunity, and yet 
capable of alienation by the debtor, the &ate passes under the mortgage 
in  the plight and condition in  which i t  was held by the debtor, to be 
enjoyed unmolested for the specified term. While the primary object 
of the e?emption is to preserve a home for the insolvent and his 
family, there is nothing in the enactments of this State, or of the United 
States, in which ours is incorporated, to indicate that the interdict 
put  upon the creditor is to cease by the debtor's transfer, and leave the 
property at  once exposed to sale under execution. I f  such was intended, 
why was i t  not said that the protection should cease when the debtor 
parted with his property? and this in  effect would be practically to 
render i t  unalienable, for what of value would be obtained by the 
purchaser when the property could be a t  once taken and disposed of by 
a creditor? ,The value of what is assigned consists in the right to possess 
and enjoy it, as the assignor could for the same term, and under the 
same securities. I t  seems to us that these consequences result from the 
jight of the debtor to dispose of, free from creditors, that which he 
thus himself enjoys. L a m b  v. Chamness, 84 N. C., 379; Murphy v. 

McNeil, 82 N. C., 221. 
(347) But  the present action is  in  the name of husband and wife, and 

if the successive deeds were insufficient to divest his rights, the 
case not showing, as did the other, that his wife joined in making the 
mortgage, the status of the land as a homestead would be unaltered, 
and so in  neither view could the purchaser, at  the attempted sale under 
execution, get a right of possession to  defeat the action. 

We are not unadvised of the difficulties that may grow out of this 
decision should other homestead exemptions be allowed, while perhaps 
but one is in contemplation of the statutes, but we cannot deny to 
the insolvent debtor the right to exchange the one homestead for another, 
and thus better his condition, which would be the practical result of 
subjecting the alienated exempt land at  once to the process of the 
creditor. Our ruling not only conforms to  the letter of the enactment, 
but best subserves its generous purposes as a relief to  the debtor. 

There is error, and judgment must be entered for the plaintiffs. 
Error. Reversed. 

Cited: V a n  Story v. Thornton, 112 N. C., 206; Stern v. Lee, 115 
N. C., 429. 
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W. D. JONES ET AL. V. THOS. J. COFFEY ET AL. 

Estoppel  by  matte^ of Record. 

1. When in an action brought against the executor and heirs at  law an6 
devisees of the testator, the court-having jurisdiction both of the persons 
and of the subject-matter of the action-ordered the land in controversy 
to be sold, and it was sold and purchased and paid for by the defendant 
herein, and the sale was contlrmed, and title ordered by the court to be 
made to the purchaser, which was done, the defendants in such action 
are estopped by the judgment, and cannot impeach i t  collaterally in this 
action by showing that the land belonged to them, and was embraced in 
the orders of the court by mistake, inadvertence or misapprehension. 

2. If the first action is still peiding, they must seek their remedy, if they have 
any, in i t ;  if it is determined, then by a new action. 

(Burke v. EZlwtt, 4 Ired., 355; AmfieEd v. Moore, Busb., 157; Gay v. Btancet, 
76 N. C., 369; Mmia v. Gentry, 89 N. C., 248; Long u. Jarratt, 94 N. C., 
443 ; Maxwell v. BFadr, 95 N. C., 317, cited and approved.) 

THIS was a civil action, tried before Grades, J., at Spring (348) 
Term, 1886, of WATAUGA Superior Court. 

The plaintiffs are the heirs at  law of John T. Jones and Walter L. 
Jones, who died intestate long before this action began, and as the 
plaintiffs allege, seized of the land described in the complaint, which, 
in  that case, descended to them as such heirs. 

The defendants allege in their answer, that the land in question 
belonged to Edmund P. Jones, who was the ancestor of the plaintiffs, 
who died in 1878, leaving a will, which was duly proven; that after- 
wards, the First National Bank of Charlotte, and others, brought 
their action to the Fall  Term, 1879, of the Superior Court of Caldwell 
County, against the executor of the will mentioned, and the present de- 
fendants; that in  the course of that action a receiver was appointed, and 
the land in  question was sold under a proper decree made therein; 
that a t  that sale the defendants became the purchasers of the land, 
paid the purchase money therefor-the sale was duly confirmed, and 
the receiver, under the direction of the court, made a proper deed to  
them, under which they claim title to the land. 

On the trial in  this action, a question arose as to whether the land 
in controversy was of the land sold as above stated, and embraced by 
the decree and deed under which the defendants claim. It was identi- 
fied as part of the land so sold, but the plaintiffs contended that if it 
was, it was so embraced by inadvertence, mistake ,and misapprehen- 
sion-that in  fact, i t  belonged to them as heirs a t  law of these brothers, 
as first above stated, who died-one in 1863-the other in  1864. 



I N  THE SUPREME COURT. [97 

(349) The defendants contended that the plaintiffs are estopped by the 
record in the action mentioned, which was put in evidence on the 

trial, but the court gave judgment for the plaintiffs, whereupon the 
defendants, having excepted and assigned errors, appealed to this Court. 

A. M. Lewis for plaintiffs. 
E .  C. Smi th  for defendants. 

MERRIMON, J., after stating the facts: I t  appears that in the action 
of the First National Bank of Charlotte, and others, against the execu- 
tor of the will of Edmund P. Jones, deceased, and the present plaintiffs, 
mentioned in the pleadings, the court had competent jurisdiction of the 
parties thereto, including the present plai-ntiffs, and as well of the 
subject-matter-the land-embraced by it. 

The land now in controversy was embraced by it, although this was 
controverted, and sold under a valid decree, so far as appears, the de- 
fendants being the purchasers. 

They paid the purchase money-the sale was confirmed by the court, 
and under its direction, the receiver executed a proper deed of convey- 
ance to the defendants. I n  that action the rights of the plaintiffs 
here contended for, came directly in question, and they ought then to 
have set up their title to the land they now seek to recover. As they 
did not, they are concluded by the record made against them; they are 
bound by it so long as the judgment therein remains unreversed, and 
they cannot attack it collaterally in the present action. Burke v. Elliott, 
4 Ired., 355; Armfield n. Moore; Busb., 157; Gay v. Staincell, 76 N. C., 
369; Morris v. Gmtry ,  89 N. C., 248. 

The plaintiffs contend, that if the land they seek to recover by this 
action was embraced by and sold under the decree in the action men- 
tioned, it was so by mistake and misapprehension. I t  appears that that 

action is not yet determined. If so, the plaintiffs ought to seek 
(350) their remedy, if they have any, in i t ;  if it is determined, then by 

an independent action. Long v. Jarratt, 94 N. C., 443 ; Maxwell 
v. Blair, 95 N. C., 317, and the cases there cited. 

There is error. The judgment must be reversed, and judgment entered 
below for the defendants. To that end, let this opinion be certified to 
the Superior Court according to law. I t  is so ordered. 

Error. Reversed. 

Citsd: Wilson v. Chichester, 107 N.  C., 391; Herndon v. Ins. CO., 
110 N. C., 283; Fdeming v. Strohecker, 117 N. C., 373. 
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R. E. LAWING v. B. RINTLES. 

Contract-Part Performance-Quantum Meruit. 

1. When the terms of a contract are that the plaintiff shall build certain 
houses for the defendant, within a given time, for which he is to receive 
so much, he cannot recover anything, either upon the special contract, or 
upon a quantum mewit, unless he avers and proves an entire performance. 

2. This rule is not altered by the fact that the property was destroyed by acci- 
dental fire just before the work was completed. 

3. If the defendant received anything by insurance on the property, the plain- 
tiff has no right to any part thereof. 

( B r m a  u. Tysor, 4 Jones, 180; and 5 Jones, 173, cited and approved.) 

THIS was a civil action, tried before Montgomery, J., a t  the Novem- 
ber special Term, 1886, of the Superior Court of MECKLENBURG 
County. 

The plaintiff alleges that about 27 June, 1883, he contracted to furnish 
the material and erect certain houses and fences on the lot of the de- 
fendant, i n  the city of Charlotte, and have the same completed by 
1 October, 1883, for which the defendant was to pay to him the sum 
of $2,950, in  installments, as the work was performed. 

That he entered upon the work of erecting the said houses, and (351) 
performed a large portion of the work and furnished material 
amounting in  value to $2,720.35, when he demanded of the defendant 
payment for the said work, which was refused by the defendant, in  
violation of her contract, by reason whereof he was prevented from 
completing the said houses by 1 October, 1883. 

That subsequent to 1 October, he was proceediag, with the assent of 
the defendant, to complete said buildings, being ready and able to do so, 
when the same were destroyed by fire, without any negligence or default 
of the plaintiff, whereby he was prevented from completing the same. 
That the value of the work and labor done and material furnished 
was $2,720.35, of which the defendant has paid $2,048, and there is  
still due and owing to the plaintiff the sum of $672.38, for which there 
has been demand and refusal. 

For a second cause of action, the plaintiff alleges, that the defendant, 
in  consideration that the plaintiff would furnish material and erect said 
buildings, would pay therefor what the same was reasonably worth, in  
installments equal to the value and amount of material furnished and 
labor done, from time to time, as the work progressed, with other allega- 
tions similar to those in  the first cause of action. 
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The defendant answers and denies the allegations of the complaint i n  
regard to the contract, and says that she entered into a written contract 
with the plaintiff ( a  copy of which is set out in  the pleadings), and 
no other, which has never been modified or changed, and that she has 
always been ready and able to perform her part of the same. 

That she has paid the sum of $2,048, as stated in the complaint, and 
that the houses which the plaintiff was erecting for the defendant, 
under the written contract, were destroyed by fire before they were com- 
pleted and delivered to the defendant, and that the plaintiff has never 

performed his part of said contract. 
(352) The written contract is under seal, dated 27 June, 1883, and 

is as follows : "The said R. E. Lawing hereby agrees to erect two 
onsstory frame houses and outhouses and all necessary fencing, on the 
lot (describing it) ,  as per plans and specifications, attached and marked 
'A7 and 'B,' which are part of this contract, the whole to be completed 
by 1 October, 1883. The said Mrs. Rintles agrees to pay said R. E. 
Lawing for the erection and completion of said houses, outhouses and 
fences, the sum of $2,950, to be paid in  such installments as the progress 
of the buildings will justify and warrant." 

Upon the trial, it was admitted that the above was the only contract 
between the parties, and that the houses contracted to be built were 
destroyed by fire, before completion, without the fault of either party, 
and after I October, 1883, and that the defendant had paid the sum 
of $2,048 only, and the buildings were nearly completed. 

The plaintiff testified in his own behalf, that he was a carpenter and 
contractor in 1883, and contracted with the defendant to build the 
houses. . . . The defendant was at the houses pretty near every 
day, and went through them and made no objection, but said that she 
thought they were very nice; witness further stated that he had no 
insurance on the houses. 

H e  then proposed to prove that the defendant had taken out a policy 
of insurance on the houses. 

The defendant objected because : 
1. The evidence was irrelevant and immaterial, and, 
2. Because the policy was not produced, and the best evidence not 

offered. Objection sustained, and plaintiff excepted. 
His  Honor intimated to the plaintiff, that he could not recover, 

whereupon, in deference to the intimation, he submitted to a nonsuit and 
appealed. 

(353) S. F. Mordecai, Jos. B. Batchelor and John Devereux, Jr. for 
plaintifjc. 

P. D. Walker for defendant. 
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DAVIS, J., after stating the facts: I t  is contended for the plaintiff, 
that he was entitled to pay for the material furnished, and the work 
and labor done on the buildings up to the time of their destruction by 
fire, and for this he cites many authorities; but upon examination they 
do not sustain the position. Brower v. Tysor, 3 Jones, 183, referred to, 
is direct authority the other way. The court say that the contract being 
an entire one, the plaintiff cannot recover unless he avers and proves 
an entire performance. The plaintiffs sought to relieve themselves of 
the obligation to perform the entire contract, by reason of sickness, upon 
the niaxim, that actus Dei nerninem. facit injuriam, but the court said 
that did not excuse them, but when the case was again before the Court 
at  a subsequent Term, 5 Jones, 173, i t  appeared that ?he contract was 
for work divided into three separate parts, for each of which a separate 
price was to be paid, and the Court said there was no reason why the 
plaintiffs should not be paid for the work done on the two parts which 
had been finished, according to the contract. 

Instead of the plaintiff's right to recover, the weight of authority 
would require him to rebuild, and thus perform his contract. 

I n  A&ms v. Nichols, 19 Pick., 275, it is said: "It is not material to 
consider whose property the house was before the conflagration. The 
defendant had contracted to build and finish the house on the plaintiff's 
land. After the conflagration he might have proceeded under the con- 
tract, and if he had completed the house, according to the terms of his 
agreement, the plaintiff would have been bound to perform his part of 
the contract." 

I n  this case, i t  was held, that the contractor was not discharged (354) 
by the conflagration from the duty to build. I n  School District 
v. Dauchy, 25 Conn., 531, the defendant had contracted to build a 
schoolhouse by a day named-just before the day, it was set fire to by 
lightning and wholly destroyed. I t  was held, that the nonperformance 
of the contract was not excused. The whole question seems to be well 
and fully considered in the case of To*mLins v. Dudley, 25 New Pork, 
272. The defendant had guaranteed the performance of a contract by 
a builder, to e m t  a schoolhouse, which he failed to perform. The Court 
says : "In justification of such nonperformance, he alleges the destruc- 
tion of the building by fire, an inevitable accident, without any fault 
on his part. The law is well settled, that this is no legal justification 
for the nonperformance of the contract." This is the conclusion at which 
the Court arrived in that case, after a review of numerous decisions 
upon the question, and we are well satisfied in this case, that the 
plaintiff has no right to recover. 
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When the contract was entered into. he could have ~rotected him- 
self against loss by fire, either by a stipulation in the contract or by 
insurance, but as this was not done, it is his misfortune. The position 
that the plaintiff was entitled to the money received by the defendant 
upon the policy of insurance which she had on the building, was not 
seriously insisted upon in this Court. By the insurance she was only 
indemnified against lose on account of the payments which she had 
made. 

There was no error, and the judgment must be affirmed. Let this be 
certified. 

No error. Affirmed. 

Cited:  W o o t e n  v .  Wal ters ,  110 N. C., 256; K e l l y  v. Oliver, 113 N.  C., 
444; Coal Co. v. I c e  Co., 134 N.  C., 579; Kel l  v. Construct ion Co., 
143 N. C., 432; S y k e s  v. Ins .  Co., 148 N. C., 18; H e r d r i c k s  v. Furni ture  
Co., 156 N. C., 572; Xtea-m>boat Co. v. T m n s p o r t a t i o n  Co., 166 N.  C., 
586 ; M c C u r r y  v. Purgason, 170 N. C., 469. 

JOHN McADEN v. THE BOARD O F  COMMISSIONERS O F  MECKLEN- 
BURG COUNTY AND W. F. GRIFFITH, SHERIFF, ETC. 

Nat iona l  B a n k - T a m t i o n  of Shares  in. 

In the taxation of shares of stock in a national bank, under the revenue act 
of 1885, ch. 175, sec. 12, clause 5, and Rev. Stat. of U. S. see. 5219, the 
owner of such shares has the right to deduct from the assessed value 
thereof the amount of his bona fide indebtedness, as in case of other 
investments of moneyed capital. 

THIS was a civil action, tried on demurrer, before Montgomery,  J., 
at February Term, 1887, of MECKLENBURG: Superior Court. 

The plaintiff on 1 June, 1886, being the owner of 200 shares of the 
capital stock in the Merchants and Farmers National Bank, and of 
132 shares in  the First National Bank of Charlotte, both organized and 
operating under the act of Congress for the formation of national 
banking associations, at  Charlotte, rendered during that month a list 
of his taxable property, in which 100 shares of such stock were given 
i n  at  the par value of $100 per share. The shares were assessed by the 
commissioners at  $85 per share, and the plaintiff charged with all the 
stock, at  an aggregate value of $28,220; and the list thus reformed was 
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delivered to the sheriff for collection. The plaintiff reduced this esti- 
mated value, by deducting his alleged indebtedness of $18,220, claiming 
the right to do so, to the sum stated in the list. The sheriff, acting under 
the directions of the Treasurer of the State, in reference to the raising 
of revenue, refused to make any abatement, and was proceeding to 
enforce payment, when, in an order made in the present action against 
the county commissioners, they were restrained; he having paid the 
entire tax against him upon the basis of the deduction claimed, and as 
set out in the rendered list. 

- The defendants demurred to the complaint, assigning as (356) 
grounds therefor: 
1. That i t  appears by the said complaint, that the shares of stock 

of the two national banks owned by the plaintiff, were not, when listed 
for taxation, subject to deduction for debts owing by him, and there are 
no facts stated or alleged in the complaint from which it appears the 
plaintiff's said shares of stock are exempt from taxation, or have been 
improperly and unlawfully listed for taxation by the defendant com- 
missioners. 

2. That it appears from the complaint, that by the laws of this State, 
the defendant commissioners are fully authorized and required to list 
the said shares of stock for taxation in the manner in which they have 
listed them as set forth in the complaint, and that the taxes imposed 
upon the same are due and owing by the plaintiff, and that the defend- 
ant sheriff has the lawful power and authority to collect the same, as 
other taxes are collected. 

3. That it appears from the said complaint, the said commissioners 
have acted in strict conformity with the statutes of this State in listing 
said shares of stock for taxation, and it does not appear that the Congress 
of the United States has enacted any legislation which protects the said 
shares of stock, or the plaintiff as the owner thereof, from the full 
operations of said statutes; nor is there any law of Congress that re- 
stricts or limits the power of this State to tax shares of stock of national 
banks, so as to deprive it of the power exercised in this particular 
case. 

The following judgment was rendered: 
"This cause coming on to be heard upon demurrer filed by the de- 

fendants, and the same being argued by counsel of the parties and con- 
sidered by the court; the court doth overrule the demurrer filed, and 
give leave to the defendants to file an answer to the complaint. 

"It is further adjudged, that the restraining order heretofore (357) 
granted be continued to the hearing." 

From this judgment the defendants appealed. 
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W. P. Bynum for plaintif. 
Platt D. Walker f o ~  defendants. 

SMITH, C. J., after stating the facts: The revenue act of 1885, ch. 
175, see. 12, in its enumeration of taxable property contains this 
clause, numbered 5: 

"The amount of solvent credits, including accrued interest uncol- 
lected, owing to the party, whether in or out of the State, whether 
owing by mortgage, bond, note, bill of exchange, certificate, check, 
open account due and payable, or whether owing by any State, or 
government, county, city, town or township, individual, company dr 
corporation. Any certificate of deposit in any bank, whether in or out 
of the State, and the value of cotton, tobacco, or other property, in the 
hands of commission merchants or agents, in or out of the State, shall 
be deemed solvent credits within the meaning of this act. I f  any credit 
be not regarded as entirely solvent, it shall be given in at its true current 
or market value. The party may deduct from the amount of solvent 
croits owing to him the aimoumt of collectible: debfs owing by him as 
principal debtor." 

Not only are stocks not included in the credits, as defined in the 
clause, but some forms of visible property, crops in the hands of agents, 
are included in the term. 

The act of Congress, without the authority of which no taxation upon 
the shares of these national banking associations could be imposed, 
confers this power upon the States within whose limits they are 
located, with the restrictions "that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such State, and that the shares of any national 

banking association owned by nonresidents of any State, shall 
(358) be taxed in the city or town where the bank is located, and not 

elsewhere." Rev. Stat. of U. S., sec. 5219. 
The term "moneyed capital" has been construed to embrace invest- 

ments in banking associations as well as credits in a more strict sense, 
and hence an act denying deductions for indebtedness of the share owner 
from the value of his stock, when i t  is allowed to creditors who owe, is 
in violation of the permitting act of Congress, and is void as to share- 
holders who are indebted and have not such property as the deductions 
are allowed to be made from. The discrimination against such shares is 
wholly unauthorized. 

I n  Hepburn v. School Directors, 23 Wall., 480, Waite, C. J., says: 
('We cannot concede that money at interest is the only moneyed capital 
included in that term as here used by Congress. The words are "other 
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moneyed capital"; that certainly makes stock in these banks moneyed 
capital, and would seem to indicate that other investments in stocks 
and securities might be included in that descriptive .term. 

I n  Adam v. Nashville, 95 U. S., 19, Hunt, J., after remarking 
that the act did not mean to interfere with exemptions from taxation 
of homesteads and other property for meritorious considerations by a 
State, adds: "The plain intention of that statute was to protect the 
corporations formed under its authority from unfriendly discrimination 
of the States in the exercise of their taxing power." 

I n  People v. Weaver, 100 U.  S., 539, an act of New York was de- 
clared mi l ,  in that i t  refused ('to the plaintiff the same deduction for 
debts due by him from the valuation of his shares of national bank 
stock, that i t  allows to those who have moneyed capital otherwise 
invested,'' etc. 

So i t  has been held, that while the statute of the State requires all 
moneyed capital, including national bank shares, to be assessed at  its 
true cash value, the systematic and intentional under-valuation of all 
other moneyed capital and of shares in  national banks at  their 
ful l  value, is a violation of the act of Congress. Pelton v. Nationd (359) 
Bank, 101 U. S., 143 ; Cummings a. Na,tional Barnk, ibid., 153. 

The subject was more elaborately examined in  Hill v. Exchange Bank, 
105 U.  S., 319, on'appeal from the Circuit Court of the United States 
for the Northern District of New York. The suit was brought by 
the bank, suing in right of and as representing the stockholders, to 
prevent the enforcement of the tax imposed by the State upon national 
bank shares, on the ground that no provision was made "for deduction 
from the assessed value of these shares of the debts honestly owing by 
the share-holders." The Circuit Court declared the enactment void; 
and while this ruling was reversed, it was declared that the share-holder 
had a right to have his own indebtedness taken from the valuation 
of his shares. 

I t  was again considered, in Evansville Ban& v. Bretton, ibid., 322, 
in  which the opinion of the majority of the Court is delivered by 
Miller, J. He reiterates the proposition, '(that the taxation of bank 
shares by the Indiana statute, without permitting the share-holder to 
deduct from their assessed value the amount of his bona fide indebt- 
edness, as in  the case of other investments of moneyed capital, is a 
discrimination forbidden by the act of Congress." The statute referred 
to, somewhat like our own and less obnoxious to the objection, allowed 
the taxpayer's debts to reduce his: 

I. Credits or money at interest either within or without the State at 
par  value, and 

283 



I N  T H E  SUPREME COURT. [97 

11. A11 other demands against persons or bodies corporate either 
within or without this State. Three of the Court dissented, the Chief 
Justica and Justice G u y  being of opinion, that the deduction allowed 
of one indebtedness from another indebtedness, was not within the 
purview of the enactment, and was not a prohibited discrimination, 
while Justice Bradley held the whole provision for taxing national bank 

shares inoperative, whether the owner owed debts to be d e  
(360) ducted or not. The State statute was held by the Court to be 

void only as i t  interfered with the right of one in debt to have 
his valuation of stook diminished thereby when subjected to taxation. 

These cases settle the question of construction and we abide by the 
rulings in them. 

There is no error, and this will be certified to the court below. 
No error. Affirmed. 

I STATE ON RELATION OF R. H. COLE V. J. R. PATTERSON. 

B o a ~ d  of County Com&siorziers-Powevr to  Declare! and Fill 
Vocmcies in Ofice. 

The Code, sees. 706 and 707, requires the board of county commissioners to 
meet on the first Monday in December to accept the bonds of county 
officers elected at the preceding election. Such officers are also required 
to prepare and tender their official bonds on that day. The board has the 
power-all the business before them being disposed of-to adjourn on 
that day, and, if any officer shall fail to perfect his bond according to 
law, before such adjournment, to declare such office vacant, and to fill it, 
when the power to fill such vacancy is vested by law in the board. 

THIS was a civil action, tried before Grams, J., at Spring Term, 
1887, of BUNCOMBE Superior Court. 

The trial by jury being waived, the court found the facts as follows : 
At the regular election, November, 1886, R. H. Cole received the 

highest number of votes, and was elected register of deeds, and was duly 
declared elected. 

(361) At the meeting of the board of county commissioners of Bun- 
combe County, on the first Monday in December, the said R. H. 

Cole did not tender a sufficient bond, but had a bond, acknowledged 
More  the clerk of the Superior Court, signed by two sureties, and 
asked for further time, until the next day, in which to complete his 
bond; that it had not been the custom to require sureties to be present 
before the said board of commissioners; that the day of said meeting 
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was exceedingly inclement, the snow very deep-the deepest known in  
the county of Buncombe-so i t  was exceedingly uncomfortable, and in- 
convenient to travel on horseback, and almost impracticable to travel in 
vehicles; that some few persons did travel, and came to the courthouse 
that day; that the Superior Court was adjourned in  consequence of the 
inclement weather; that only twelve jurors answered to their names in  
the said court, four from the town of Asheville, and eight from the 
country; that by reason of the inclement weather, one Mr. Eller, an old, 
infirm man, who would have signed relator's bond, was prevented from 
attending said meeting, and perhaps others who would have signed 
relator's bond would have been present but for the inclement weather; 
that on that day the sheriff gave his official bond; that relator presented 
a bond, acknowledged before the clerk of the.Superior Court, signed by 
two parties, and exhibited a letter to the said board of commissioners 
from said Eller, and from one of the members of said board, and asked 
the said board of commissioners to give further time-until the next 
day-for the completion of his bond; that the bond of relator would not 
have been sufficient if said Eller had executed it. That the said board of 
commissioners refused to give further time, and refused to accept the 
bond offered. and refused to hear evidence as to the solvency of the 
persons who had signed the bond presented to them, but no witnesses 
were tendered or under summons, to show such solvency, and the com- 
missioners knew of the insufficiency of the sureties. 

Late in  the evening of the said first Monday in December, (362) 
1886;the commissioners having delayed so as to give the relator 
the day in  which to complete his said bond, having disposed of all the 
other business before them, declared the office vacant, and elected the 
defendant and accepted his bond, and inducted him into the office of 
register of deeds for said county of Buncombe. 

There was no fraud, or fraudulent combination; and the cornmis- 
sioners acted as they honestly believed they had the right to do. 

At request of the relator, the following additional facts were found: 
1.  hat the proof indicated that at  least two persons in the town on 

that day offered to have the bond made, on the condition of employing 
certain persons as clerk, or giving a part of the proceeds of the office, 
and the proof showed an indisposition on the part of the relator to accept 
these terms. One of the parties thus proposing to become surety, re- 
quired that he (the surety) should have a supervision over the office. 

2. That the relator, both in  person and by attorney, at different times 
during the day, asked the board to give an answer as to whether they 
would adjourn until the next day. The board did not give an answer 
until late i n  the evening, and when they did give the information, they 
at  the same time told the relator that the office had been declared vacant. 
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3. At the time of giving the relator the information that the office 
had been declared vacant, the relator, by his attorney, asked for ten 
minutes, in which to send for Mr. Jesse Starnes. This request was 
refused by the board. Jesse Starnes is one of the parties who had pro- 
posed to have the bond made on condition of his having an oversight 

over the office, and that his brother should be made clerk. That 
(363) said Starnes said he left the room of the commissioners to keep 

from going on the official bond of the relator. 
4. The relator tendered a bond at the meeting of the board, on the 

first Monday in January, 1887, which was admitted to be good, and 
the court finds the fact that it was good. The board refused the bond 
offered on the first Monday in January, on the grounds that they had 
already decided the matter. 

Upon the foregoing facts, it is considered by the court, that the law 
required the relator to give bond in the sum of five thousand dollars, 
conditioned for a faithful ~erformance of the duties of the office of 
register of deeds, before his induction into office. 

That i t  was his duty to have tendered such a bond on the day fixed 
by law. 

That i t  was in the discretion of the board of commissioners to have 
extended the time in which said bond might be given, for a reasonable 
time. 

That in case the board of commissioners did not, in their discretion, 
deem i t  best to extend the time in which the relator should give his bond; 
they were not compelled by the law to extend the time for giving such 
bond, and were not bo'und to adjourn to next day, for the purpose of 
allowing the bond to be completed. 

That in case a good and sufficient bond, conditioned as required by 
law, is not tendered on the day designated by law, the board of com- 
missioners may, in their discretion, late in the evening of that day, 
refuse to give further time, and declare that there is a vaoancy in the 
office of register of deeds. 

That in case said board of co~mmissioners did so declare a vacancy in 
the said office of register of deeds, they then had the right to elect to fill 

the office of register of deeds, for said county of Buncombe. 
(364) That in the exercise of their discretion in refusing to give fur- 

ther time for giving bond by the relator, and then on the first 
Monday of December, 1886, declaring a vacancy, and immediately filling 
the said vacancy, by the election and appointment of the defendant, to 
be register of deeds for the said county of Buncombe, did not exceed 

.their power, and whether the court should approve or disapprove of the 
manner in which that discretion was exercised, i t  cannot reverse it or 
control it. 
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I t  is therefore adjudged that the defendant, J. R. Patterson, is right- 
fully in  his office of register of deeds of the said county of Buncombe, 
and the relator is not entitled to the said office. 

From which action of the court the relator, by the Attorney-General, 
excepts in law, and prays an appeal to the next term of the Supreme 
Court. 

W. H. MaJolm for plaktiff. 
C. M. Busbaa fov defendant. 

SMITH, C. J., after stating the facts: The county commissioners are 
required to meet at the courthouse on the first Mondays in December 
and June, in each year regularly; The Code, sec. 706, and on the day 
first mentioned, proceed "to qualify, and induct into office, the following 
county officers who have been elected in the previous month: clerks of 
the Superior and Inferior Courts, sheriff, coroner, treasurer, register 
of deeds, surveyor and constables; and to take and approve the official 
bonds of such officers, which the board shall cause to be registered in 
the office of the register of deeds," see. 707, subdiv. 28. While this is 
an enjoined duty, and it may be deferred until another day, and time 
given to an officer elect to fortify his bond, if deemed insufficient, with 
other sureties or for other sufficient cause, as determined in Buclcma8n vv. 
Coimmwsioners, 80 N. C., 121, and in Jones v. Jones, ibid., 127, 
it nevertheless becomes them to pa% upon the bond tendered, and (365) 
if approved, admit the elected or appointed applicant to his 
office, as early as practicable, and it rests in their discretion to allow or 
refuse further time under a iust sense of their own official responsibili- 

A 

ties, and its exercise cannot be corrected upon an appeal of the wronged 
party aggrieved by their action. I n  the present case, nearly a month had 
passed after the result of the vote had been ascertained and declared. 
during which the bond, with adequate security, could have been pre- 
pared and held in readiness for the meeting of the board, and yet that 
tendered falls so entirely short of the requirements of law, that its rejec- 
tion was unavoidable, and the action of the, commissioners foreseen. The 
verification of the two sureties was for the sum of $1,000 each, while 
the statute fixes the penalty at $5,000, and the sureties to justify in this 
aggregate amount. The Code, secs. 3648 and 1876. 

So stringently is the obligation of seeing to the sufficiency of the 
bond, when accepted, enforced, that the commissioners kno'wing or be- 
lieving it insufficient, assume the personal liabilities of a surety. Section 
1879. Their good faith in refusing the bond tendered is not impugned 
in the action; but their refusal to prolong the session for a short time, 
and to postpone the matter until another day, in view of the inclemency 
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and extraordinary condition of the weather at the time, is urged as an 
oppressive and uncalled for abuse of power, which demands a correction 
from this Court. 

While it would be, under the circumstances, a reasonable request to 
defer final action in the premises, and thus enable the relator to make 
further efforts to obtain additional security, his claim to such indulgence 
is not as strong as that of one, expecting his bond to be received, and 
who finds it rejected. The relator must have known, and the face of the 
instrument indicates it, that his bond would not be satisfactory and 

could not be accepted without gross dereliction of duty, and he is 
(366) not free from blame in not coming prepared, as the other per- 

sons elected were prepared, to comply with the conditions of the 
law. common alike to them all. 

While i t  is not our province to pass upon the propriety of the course 
pursued in refusing all delay, the commissioners acted within the limits 
and according to the directions of the statute, in closing the labors of the 
session, of which the declaring a vacancy and filling it by the appoint- 
ment of the defendant seem to have been among the last, in a single day. 

The argument to support the appeal, proceeds upon the false idea that 
because the session may be prolonged beyond the day, it must be so pro- 
longed, although all other business has been dispatched. 

Nor can the contention be maintained, that the relator is deprived 
wrongfully of an office to which he had been elected. He cannot take 
the office, and is not in i t  until admitted after compliance with the essen- 
tial conditions required. He has a right to be inducted when he gives 
the bond satisfactory to the commissioners and takes the prescribed oath. 
Indeed he then is in the office, and can only be deprived of i t  by a due 
course of law. The action of the commissioners may have been unwise 
and hasty-seemingly harsh and unusual, but it was in conformity with 
the law, and cannot be reversed by any authority conferred upon this 
Court. 

We therefore sustain the ruling and affirm the judgment in the court 
below. 

No error. Affirmed. 

1. Where the plaintiff establishes a prima facie right to property, which is 
not rebutted by the defendant, he is entitled to a receiver, if he shows 
that there is danger of loss of the rents and profits. 
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2. Only the purchaser of the legal title without notice of a prior equity can 
hold it against such equity. 

3. The fact that the purchaser of the legal estate paid very much less than 
the land is worth, is evidence to show that he purchased with notice. 

4. The value of the property in controversy cannot be considered in passing 
on the queskion of the solvency of the defendant. 

5. Where there is danger of loss of rents and profits, instead of appointing a 
receiver the court may allow the defendant to execute a bond to secure 
the rents and profits and such damages as may be adjudged the plaintiff. 

(Winbom u. QorreZZ, 3 Ired. Eq., 117; Pork u. GalEant, 2 Dev. & Bat. Eq., 395; 
HarnZetf v. Thowbpson, 1 Ired. Eq., 360 ; Kwohner u. Pairley, 80 N .  C., 24; 
Ro6tirzs v. Hemy,  77 N. C., 467; Kron u. Den?&, 90 N. C., 327; Lumber 
Qo. v. Wallaca, 93 N. C., 23; cited and approved.) 

MOTION for a receiver pederzta Zite, a civil action, pending in the 
Superior Court of UNION County, heard before Cravm, J., at  Chambers, 
at  Shelby, on 26 October, 1886. 

The  lai in tiffs allege that in 1854 Jackson C. Lemmond and others, 
owners of the land in controversy, conveyed i t  for the consideration of 
$25,000, to Charles Judson and W. F. Durant, in fee, in trust for them- 
selves and their associates. 

That in June, 1857, said trustees, for the consideration of $1.00, con- 
veyed the said land to Robert Taylor, in fee, and on the same day, the 
said associates, for the consideration of $1.00, released their interest to 
said Taylor. That these deeds were made to' enable Taylor to borrow 
money upon a mortgage of the said land, for the benefit of the 
association, formed for mining purposes, and after he had done (368) 
so, to convey the land to the said trustees, or to one of them, in 
trust for said associates; that in pursuance of this agreement Taylor, 
on 16 July, 1857, borrowed of Thos. C. Durant the sum of $23,170, and 
conveyed to him, by a mortgage deed, the said land to secure the same; 
that in August, 1857, Taylor, in further pursuance of said agreement, 
conveyed the said land to Charles Judson, for the consideration of $1.00, 
in trust for himself and associates, subject to the mortgage to Durant; 
that in 1859, Thos. C. Durant assigned the said mortgage and the money 
due thereon to Chas. W. Durant; that the mortgage deed executed by 
Taylor to Durant to secure the loan was intended to be in  fee, but by the 
ignorance, inadvertence, or mistake of the draftsman, by the omission 
of the word "heirs," a life estate instead of a fee, was conveyed; that at 
the time ob the execution of the mortgage, and ever since, Taylor had his 
residence and domicil in New York, and that at the said time, and up to 
the dates of their deaths, respectively, Thos. C. Durant and Charles W. 
Durant were domiciled in New York, and Charles Judson and the other 
associates, except Hugh Downing, were nonresidents of this State, the 
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said Hugh Downing alone of said associates having resided in Union 
County, and that in 1861, he took possession of said land, as one of the 
associates, and as agent of the trustees; that in  1867'he contracted with 
C. W. Durant to purchase his interest in the land, under the mortgage, 
and retained possession till 1878, recognizing the right of the trustee 
and the existence of the mortgage, and that the mortgage debt had not 
been paid, and no part of the consideration under the contract to pur- 
chase the interest of Durant had been paid; that Downing died in 1870, 
when his administrator to& possession of the land, and held it until 
1878, after which time, one Wager entered into possession, recognizing 

the right and interest of Charles W. Durant, as the administrator 
(369) of Downing, had done, and by an agreement in writing promised 

to pay $50 per year, for the term of five years as rent therefor; 
that while the said Wager was in possession in 1878, under a special 
proceeding for the purpose of a sale of the interest of Hugh Downing, 
to make assets to pay his debts, the interest of the said Downing in said 
land was sold, and purchased by the feme defendant, at the price of 
$66; that at the time of said sale, the land was worth, for agricultural 
purposes, at least $8,000, besides its great mineral value, and that the 
said purchaser had full knowledge of the mortgage, and was not a pur- 
chaser for value or without notice. 

The plaintiff Heloise, and W. W. Durant are the heirs at law of Thos. 
C. Durant, and the said W. W. is his administrator; the plaintiff F. C. 
Durant is the executor of Chas. W. Durant, deceased, and is entitled to 
receive the amount that may be found due upon the said mortgage, and 
the other plaintiffs are necessary parties. 

I t  is alleged that the defendants are in possession and insolvent, and 
that if permitted to remain in possession and receive the rents and 
pro'fits (which are alleged to be $600 per annum), the plaintiffs will 
sustain irreparable damage. 

The prayer is for the appointment of a receiver-the correction and 
reformation of the mortgage deed-the foreclosure of the mortgage and 
payment of the debt secured thereby, and an account, etc. 

The defendants answer, and deny that the deeds to Taylor were made 
for the purposes alleged, or that there was any mistake in the mortgage 
deed; or that the mortgage debt has not been paid. They also deny the 
alleged contract between Durant and Downing. They aver that the 
fema defendant purchased the land at the p i c e  of $66 under the special 
proceeding set out in the complaint, and in March, 1880, received a deed 

from the commissioner for the same, and that the plaintiffs have 
(370) had possession under said deed at the bringing of this action. 

They further say, that in April, 1881, Chas. Judson, for the con- 
sideration of $1, released his interest to Wager, and that in the same 
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month Wager, for the same consideration, conveyed to the defendant. 
They say that at the time of the purchase of the land, $2,500 was as 
much as i t  could have been sold for on the market, and $4,000 would be 
a fair valuation, etc., and the annual rental value at the time of the 
purchase was not more than $100, and at present will not exceed $400. 

They deny any knowledge that the mortgage was an encumbrance 
upon the land, to the extent of the fee, and say that the fern0 defendant 
purchased at a fair and public sale, as the highest bidder, without any 
notice of any equity, etc. 

His Honor refused to appoint a receiver, and the plaintiffs appealed. 

PlatS D. W&er aad A. Burwell fm phimtiffs. 
D. A. Cooingtom and A d a m  filed a brief fov defendamts. 

DAVIS, J., after stating the facts: Without considering in detail the 
voluminous evidence contained in the record, it appears from the mort- 
gage deed, executed by Taylor to Durant on 6 July, 1857, that the land 
in controversy was conveyed to the said Durant to secure the payment 
of $23,170, borrowed, and from the evidence, this was largely more than 
the agricultural value of the land, and though i t  was of considerable 
value for mining purposes, i t  was much more than the value of a life 
estate therein. 

This inherent fact, and the affidavit of Taylor, who executed the 
mortgage deed, to the effect that it was the understanding and agree- 
ment of the parties that the land should be conveyed in fee to secure the 
said loan, and that i t  was by the ignorance, mistake or inadvertence of 
himself and Durant, or of the draftsman of the mortgage, that 
words of inheritance were omitted-that no part of the said mort- (371) 
gage debt has been paid, but that every part thereof is ,411 due 
and payable-that at the time of the execution of the mortgage, it was 
understood and agreed, and so expressed in the mortgage, that he was 
not to be prsonally'liable for the said debt, but that the land was to be 
the only security, establish an apparefit right in the plaintiff, to have 
the deed corrected and reformed. The deed of 26 June, 1857, executed 
by Durant and Judson to Taylor, conveyed a fee, and the mortgage deed 
refers to it, and purports to convey "all the estate, title and interest, 
dower and right of dower, of the said parties of the first part therein," 
making it apparent that the wtate in fee was intended as a security for 
the debt. But the f m e  defendant says she was a purchaser at a fair 
and open public sale, and as the highest bidder, without notice, etc., and 
i t  is insisted that, as against her, all the equities of the plaintiffs are 
fully met. 
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The land was bid off, says the answer, by Wager and Asbury for the 
feme defendant. Lt was worth, according to the answer, $2,500 "on the 
market." Flow, the administrator of Downing and the commissioner 
who sold the land, makes oath, in effect, that he never believed that the 
title of his intestate was god ,  and that he had frequently told his 
(Downing's) heirs, that he did not have a title-that he had heard 
Downing say that he held the land for others. 

Howie states in his affidavit, in substance, that he rented a portion of 
the land in question for several years; that frequently during that time 
Downing told him that he (Downing) held the land for the Durants, 
who held the mortgage; that he was the agent for the Durants merely. 
That after the death of Downing, he continued on the land and paid 
rent to James Flow, the administrator of Downing, and sometimes to 
Mrs. Wager, the daughter of Downing, or to W. H. D. Wager, till about 

1878, when he heard that Gen. Rufus Barringer, of Charlotte, 
(372) was Durant's agent, and signed a paper agreeing to hold the land 

in his possession as tenant of said Durant, and that this writing, 
which is filed as an exhibit, was witnessed by James Flow, the admin- 
istrator of Downing. 

Cochrane, another witness, makes affidavit upon information and 
belief, that it was announced at the sale, before the bidding commenced, 
so that the announcement could be heard by all present, that ~ n l v  the 
interest of Downing was sold, and that i t  was bid off by Wager and 
Asbury with full knowledge of the fact. 

Mr. Barringer makes affidavit, that he was in 6867 employed as at- 
torney and agent for Durant, and sets out, in detail, an arrangement 
with Hugh Downing, under which he remained in possession of the 
land, recognizing the encumbrance of the mortgage and its lien upon 
the land, and after his death, an arrangement with the heirs of Hugh 
Downing, under which they were to hold the land for five years. "That 
from the death of Hugh Downing, until 1882-'3, his active adminis- 
trator (Jas. Flow) and his heirs'at law frequently and from time to 
time admitted to affiant that the said mortgage debt was unpaid, and 
was a subsisting lien upon the land, and that during the period of 
affiant's agency for Durant, which agency was well known to the 
administrator and heirs of Downing and Wager, and to the defendant, 
M. E. Crowell, as far back as 1878, . . . there was no adverse 
possession to affiant as agent up to 1882, or 1883. That defendant M. E. 
Crowell was present during the negotiations which resulted in the con- 
tract for a lease, . . . and that neither he, in his own right or 
otherwise, nor his wife, ever claimed the land, till the year 1882, or 
'83.'' That under the contract of lease, the rents were paid by Wager 
for the years 1880, '81 and '82. 
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There are also letters of Downing, written in 1866, filed as exhibits, 
recognizing the mortgage debt as a lien upon the property. 

I t  appears that the parties interested in the mortgage resided (373) 
in New York, and the mineral value of the land was of chief 
consideration with them, and the negotiations referred to by Mr. Bar- 
ringer in his affidavit account for the delay in bringing the action. 

These facts, taken in connection with the vast disproportion between 
the price paid by the feme defendant and the actual value of the land, 
would seem to fix the defendant with notice. The fact that property, 
worth at the lowest estimate $2,500, and, according to some of the 
evidence, $8,000, for agricultural purposes, with a large speculative 
value for mining purposes, should be bid off at the insignificant price of 
$66, was certainly sufficient to put her on inquiry. "Only the purchaser 
of the legal title, without notice of a prior equity, can hold against 
such equity"; Wimbo~n v. Gowelt, 3 Ired. Eq., 117; Polk v. Gallant, 
2 D. & B. Eq., 395; Hamlett v. Thompson, 1 Ired. Eq., 360. 

I n  this case, the defendant acquired only the title which Downing 
had, which was not a legal title, if any title at all. We think the plain- 
tiffs have established an apparent right to have the mortgage deed re- 
formed and the property sold to pay the debt, and that this apparent 
right is not sufficiently controverted by the answer, and if there is 
danger of the rents and profits being lost, they are entitled to have a 
receiver. The plaintiffs allege the insolvency of the defendants, and 
danger of loss; the defendants admit the insolvency of M. E. Crowell, 
but say that the feme defendant is entirely solvent, and worth $2,500 
or $3,000 in excess of her exemptions. The only other evidence upon 
this point is: 1. The affidavit of James Flow, in which he says: "that 
the said Delia A. Crowell had no property at her marriage, in her 
own right, and has since owned none, except the tract of land claimed 
by her in this action" ; 2. The certificate of the property listed by M. E. 
Crowell, agent for D. A. Crowell, in 1886, amounting to $4,647, of 
which $4,000 is for the land in dispute in this action. Of course 
the value of the land in controversy cannot be considered in (374) 
determining the security to which the plaintiffs are entitled, and 
where there is imminent danger of loss by insolvency of the defendant, 
it is within the rightful authority and the duty of the court to secure . 

the rents and profits, through the appointment of a receiver; Kerchmer 
v. Farlrley, 80 N. C., 24; Ro'l128 v. Hemty, 77 N. C., 467; Krom v. 
Dennis, 90 N. C., 327; or to permit the defendant to remain in posses- 
sion, upon the execution of a bond, payable to the plaintiff, with security 
approved by the court in such sum as may be deemed sufficient to 
secure the rents and profits and such damages as may be adjudged 
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i n  favor of the plaintiff, upon a final determination of the action. 
L u m b e r  C o m p a r y  v. Wallace, 93 N. C., 23. 

There was error in  refusing to allow the motion of the plaintiffs. 
Let this be certified, to the end that the court below may make such 

order in  the cause, in  accordance with this opinion, as will secure the 
plaintiffs against loss by reason of the insolvency of the defendants. 

Error. Reversed. 

Cited:  Wi l l iams  v. Johnson, 112 N. C., 432; Smith v. Fuller, 152 
N. C., 13;  Arey v. Wil l iums ,  154 N.  C., 610; B r o w n  v. Harding,  170 
N. C., 268. 

1. A plaintiff cannot take a nonsuit when the defendant sets up a counter- 
claim arising out of the contract or transaction which constitutes the 
plaintiff's cause of action-or when the defendant has acquired in an 
equitable aotion any other right or advantage which he is entitled to have 
tried and settled in the action. 

2. Under sections 12 and 22, Art. IV, of the Constitution, the Legislature has 
the power to establish, limit, and define the jurisdiction of the Superior 
Courts; to prescribe the methods of procedure in them, and the extent, 
manner, time and place of exercising their jurisdiction; and can declare 
what judgments and orders may be given by these courts in or out of 
term-except that issues of fact can be tried by a jury only in term time. 

(McKesson v. Hunt, 64 N. C., 502; Pescud v. Hawkins, 71 N. C., 300; Graham 
v. Tate, 77 N.  C., 120; Tate v. PhilLips, ibid., 126; Pumell v. V a ~ g h a n ,  80 
N.  C., 46; Whedbee v. Leggett, 92 N.  C., 469; Bank u. Stewart, 93 N .  C., 
402 ; McNeill v. Lawton, a%te, 16; HaweZZ u. Peebles, 79 N.  C., 26; 
Molynew? v. Huey, 81 N .  C., 106; Shackeltord v. MiUer, 91 N.  C., 181; 
McDmell  v. MoDowell, 92 N. C., 227 ; Branch v. Walksr, ibid., 87; Coates 
v. Weaks, 94 N.  C., 174; M c A b  v. Bmbow, 63 N. C., 461; cited and ap- 
proved.) 

(375) CIVIL ACTION, pending in  BUNCONBE Superior Court, on appeal 
by defendant from judgment of nonsuit rendered by Montgomery, 

J., a t  Chambers, in  McDowell County, on 15 October, 1886. 
The purpose of this action was to obtain relief by injunction. 
On 25 June, 1886, a judge declined to grant a restraining order ap- 

plied for. Afterwards, upon a like application, another judge granted a 
restraining order and a rule upon the defendants to show cause in  term 
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time why an injunction should not be granted pending the action, and 
until the hearing upon the merits. 

Subsequently, at chambers, the judge vacated the restraining order 
and denied the motion for an injunction. Afterwards, on 15 October, 
1886, the plaintiff, out of term time, at chambers, moved the court to 
allow him voluntarily to submit to a judgment of nonsuit. 

The defendants resisted this motion, contending that the plaintiff 
had no right thus to be nonsuited, because one judge had refused to 
grant a restraining order, and afterwards another judge, having granted 
such order, had discharged it, and refused to grant the motion for an 
injunction pending the action. The court allowed the motion, 
and judgment of nonsuit was granted. This was assigned as (376) 
error by the defendants, and they appealed to this Court. 

W. P. B p u m  for plainti f .  
8. J. Erwin  (I .  T. Avery was with h i m  on the brief) for defendants. 

MERRIMON, J., after stating the facts: Strictly, a plaintiff cannot be 
said to "take a nonsuit" regularly in the course of an action, after the 
jury are sworn, if he finds that he cannot succeed because there is a 
defect in the evidence, or it is insufficient to warrant a verdict in his 
favor, or there is other like cause why he cannot; in that case he 
fails to appear, and allows himself to be "called"; he does not answer. 
The jury render no verdict, but are discharged, and there is judgment 
of nonsuit against the plaintiff, and he is said to be "nonsuited7'- 
properly, he voluntarily suffers a judgment of nonsuit, and he thereby 
gains the advantage, that there is no verdict against him, and no 
judgment upon the merits of the action that concludes him, and he 
may bring a new action for the same cause of action. He only pays 
costs of the action thus terminated. 

But it has become common in practice to say that the plaintiff "takes 
a nonsuit," and it is settled practice in this State, that he has the right 
voluntarily to submit to such judgment at any time before the verdict 
of the jury is rendered, unless before he asks to be allowed to do so, 
the defendant shall have pleaded a counterclaim, in which case he can- 
not do so, if it be a cause of action arising out of the contract or trans- 
action that constitutes the plaintiff's alleged cause of action. If,  how- 
ever, the plaintiff's cause of action is distinct from that alleged as a 
counterclaim, and the latter comes within the statute (The Code, see. 
244, par. 2), the plaintiff may, if he see fit, suffer a judgment of non- 
suit as to his alleged cause of action, and in that case the de- 
fendant may continue to prosecute his counterclaim, or withdraw (377) 
or abandon it, in his discretion. 
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This rule of practice seems to rest upon the ground, that the plaintiff 
ought to be allowed to abandon his action-not his cause of action, at 
his pleasure, unless, in the course of the action, some right or ad- 
vantage of the defendant has supervened that he has the right to have 
settled and concluded in the action. McEtwon v. Hunt, 64 N. C., 502 ; 
Pescud v. HawLim, 71 N. C., 300; Graham v. Tate, 77 N. C., 120; 
Tate v. Phillips, ibid., 126 ; PurnJI v. Vaugham, 80 N. C., 46 ; Whedbee 
v. Leggett, 92 N. C., 469; Bank v. Stmart, 93 N. C., 402; McNeill v. 
Lawton, ante, 16; 3 Chit. P., 911; Bing. on Judg., 28. 

That the cause of action in this case is purely equitable in its nature 
cannot affect the plaintiff's right to submit to a judgment of nonsuit. 
Under the present method of civil procedure there is but one form of 
action, and the plaintiff, as indicated above, may, no matter what may 
be the nature of the cause of action, voluntarily submit to a judgment 
of nonsuit, except that in cases purely equitable in their nature he 
cannot do so, after rights of the defendant in the course of the action 
have attached that he has the right to have settled and concluded in 
the action. Thus, if an order of reference has been made, and the 
referee has made a report, the correctness of which is conceded by both 
parties, and the case is in condition to be disposed of finally; or if an 
account has been taken and report made, or a decree has been made 
under which the defendant has acquired rights, the plaintiff will not be 
allowed to suffer a judgment of nonsuit, and this is so because the 
defendant has acquired such rights and advantages in the action as 
give him a positive interest in it. This rule is reasonable, and rests 
upon grounds of manifest justice. Pescud v. Hawkins, supra; Purnell 

v. Vaugham, supra; Ad. Eq., 373; Story's Eq. Pl., sees. 456, 793. 
(378) But in this case obviously the defendants acquired no rights by 

virtue of anything done in the course of the action. The plaintiff 
had simply made a motion for an injunction pending the action, and 
until the hearing upon the merits, which motion was denied. R e  might 
therefore have had such judgment as the one granted out of term time 
by the consent of parties, or in term time without such consent. 

We are, however, of opinion, that the judge had no authority to 
grant the supposed judgment in question out of term time without the 
consent of parties, and that it is therefore void. There is no statute 
prescribing and regulating the course of civil procedure that authorizes 
such a judgment to be granted out of term time at chambers without 
the consent of parties, and there was no such consent. 

That judgments may be granted in civil actions by the judges of the 
Superior Courts out of term time, only by the consent of parties, is 
now well settled, but the practice in that respect is of doubtful ex- 
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pediency, and ought not to be encouraged in ordinary cases. I t  is out 
of the general course of procedure and practice, and not infrequently 
gives rise to misapprehension, distrust and confusion. 

To avoid this as far as practicable the consent of parties should 
always appear certain, in writing, signed by the parties, or their counsel, 
or the judge should recite the fact of consent in the orders and judg- 
ments he directs to be entered of record. Hervey v. Edmunds, 68 N. C., 
246 ; Harrell v. P~ebles,  79 N. C., 26 ; Molyneuz v. Huey, 81 N. C., 106 ; 
Xhackelford v. Miller, 91 N. C., 181; McDowell v. McDowell, 92 N. C., 
227; Brawch v. Walker, ibid., 87; Coates v. Weeks, 94 N.  C., 174. 

The Constitution, Art. IV., see. 22, declares that "The Superior 
Courts shall be at all times open for the transaction of ap  business 
within their jurisdiction, except the trial of issues of fact requiring 
a jury," and it is contended that this provision directly confers upon the 
judges of the courts named jurisdictional authority to make all 
proper orders and to grant all proper judgments, and to do and (379) 
require to be done, all proper things in all civil actions and pro- 
ceedings in the course of procedure out of term time, "except the trial 
of issues of fact requiring a jury." 

This provision of the Constitution does not stand a l o n e i t  has refer- 
ence and relation to, and bears materially upon other provisions on the 
same subject, and must in such connection and bearing receive sych 
just and reasonable interpretation as will give it intelligent operative 
effect. 

An essential part of*the system of judicature established and provided 
for by the Constitution, is the apportionment and distribution of juris- 
dictional authority, and a method or methods of procedure. These are 
not supplied by the Constitution except to a very limited extent. As to 
courts, other than the Supreme Court, power is expressly conferred 
upon the Legislature to prescribe, define and limit their jurisdiction 
respectively, and proper metho'ds of procedure therein. I t  is declared by 
section 12 of the same article above cited, that "the General Assembly 
shall have no power to deprive the judicial department of any power 
or jurisdiction, which rightfully pertains to it as a coijrdinate depart- 
ment of the government; but the General Assembly shall allot and 
distribute that portiom of this powa~ and jurisdictiolt which does not 
pertain to the Superne Court, among the courts prescribed in  this 
Constitution or which may be established by law, in such manner as it 
may deem best, provide also a proper system of appeals, and regulate by 
law when necessary, the methods of proceeding in the exercise of their 
powers, of all courts below the Supreme Court, so far as the salpe may 
be done without conflict with other provisions of this Constitution." 
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I t  thus appears plainly that the Legislature has ample power to estab- 
lish, define and limit the jurisdiction of the Superior Courts, and 
prescribe the methods of procedure in them. This power must embrace 

the power to prescribe the extent, manner, time and place, of 
(380) exercising jurisdictional authority. This is essential to secure 

certainty, consistency, order and practical convenience in the due 
administration of public justice. Without proper regulations in these 
respects, disorder and confusion must inevitably prevail to a greater 
or less extent, to the detriment of the public and individuals. 

The Legislature may make such regulations as it shall deem fit and 
expedient, in the respects mentioned, and they will be operative if they 
do not conflict with provisions of the Constitution other than those 
contained in the section last above recited. I t  is insisted, however, that 
the present method of civil procedure is in conflict with the constitu- 
tional provision first above set forth. We think otherwise. Giving it a 
reasonable interpretation that makes it harmonize with the power con- 
ferred upon the Legislature just adverted to, and as well, one that gives 
it intelligent practical effect, i t  implies that "the Superior Courts shall 
be at all times open for the transaction of all business within their 
jurisdiction," as at the time, at the place, and in the manner prescribed 
by law, "except the trial of issues of fact requiring a jury." As to the 
trial of issues of fact by a jury, they shall not be continuously open- 
they shall be open only at stated periods-in term t i m e b u t  as to all 
other matters, they shall be continuously open-open for the transaction 
of any-all-business that may properly come before them, at the time, 
in the order, at the place, and in the way prescribed, but not necessarily 
that such business shall be continuously transacted. They are continu- 
ously open, so that the Legislature may prescribe that certain classes of 
business shall be transacted only in term time, certain other classes may 
be transacted out of, or in term time, or that all business may be 
transacted at any time without regard to terms of the court, except as to 
the trial of issues of fact by a jury. These courts in their nature are 
continuously open as contra-distinguished from courts that are closed 

except at certain periods, called term time, such as were the 
(381) Superior Courts of this State before the adoption of the present 

Constitution, except in certain respects. 
Very soon after the adoption of the Constitution of 1868, the Legisla- 

ture passed a statute prescribing a Code of Civil Procedure, which in a 
sense contemplated the continuous transaction of business in the Superior 
Courts of which they had jurisdiction, but this feature of it prevailed for 
a brief while. Afterwards the Legislature, deeming the statute in the 
respect referred to inexpedient and unsuited to the wants and interests 
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of the people, passed a statute (Acts 1868-1869, ch. 76) suspending the 
Code of Civil Procedure in certain respects, and enacting that civil 
actions should be brought, the pleadings therein filed and trials had 
in term time only. The validity of that statute was contested in XcAdoo 
v. Bedow, 63 N. C., 461, on the ground that it was in conflict with 
the provision of the Constitution now under consideration. This Court 
held after much consideration that the act was valid, and the decision 
in that case has been repeatedly and uniformly recognized as settling 
the construction to be placed upon that provision. Indeed the construc- 
tion given it has been recognized and acted upon by the courts and the 
Legislature ever since it was hade. This statute was by its terms to re- 
main operative only for a brief period. I t  was afterwards extended in 
its material provisions by a subsequent statute (Acts 1870-1871, ch. 42), 
and subsequently by statute (Bat. Rev., p. 248) ; and substantially the 
provisions of this statute are now incorporated into and permanently 
form part of the Code of Civil Procedure (The Code, ch. 10). 

While the Legislature can provide for the continuous transaction of 
business of the Superior Courts of which they have jurisdiction without 
regard to stated terms thereof, except as "to the trial of issues of fact 
requiring a jury," because they are always open, i t  is too well settled 
to admit of serious question, that it can prescribe, as indeed, i t  has 
done, that civil actions, with certain exceptions, shall be brought 
to, proceeded in, tried and disposed of in term time only. Hmvey (382) 
v. Ecllmu,&, 68 N. C., 243. 

So, accepting the provisions of the Code of Civil Procedure affecting 
the question presented by the record for our decision as operative and 
valid, did they authorize the judge to grant the judgment of nonsuit 
complained of, out of term time? 

We think this question must be answered in the negative. I t  appears 
from a careful examination of the Code of Civil Procedure that all 
ordinary civil actions must be brought to and proceeded in to their 
determination at regular terms of the Superior Courts. This is the 
general course and extent of procedure, and there is no authority of the 
court or judge to grant orders, judgments, or take any action in such 
actions out of term time, except in respects specially provided for; 
such as provisional remedies, proceedings supplementary to execution, 
submitting a controversy without action, confessing judgment without 
action, applications for mandamus, and the like. 

And moreover, whenever the judge may take any such action out of 
term time, in the course of an action, or otherwise, his authority to do so 
is exceptional, and is prescribed in terms, or by necessary implication. 
H e  cannot do so simply upon the ground that the courts are always 
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open for the transaction of all business within their jurisdiction; he must 
or may do so only when the prescribed course of procedure allows or 
directs something to be done. 

Now, this is an ordinary civil action, in which the particular and 
principal relief demanded is a perpetual injunction. I t  was brought to 
a regular term of the court, and must be proceeded in in term time, to 
its end, however that may be reached. There is no exceptive provision 
in the Code of Civil Procedure that allows a judgment of voluntary 

nonsuit to be suffered by the plaintiff out of term time any more 
(383) than to try and determine the action upon its merits. The judg- 

ment might have been granted with the consent of parties, be- 
cause the court is always open, but it could not without such consent, 
and for the reasons already stated above. 

The suffered judgment of nonsuit must be treated as void, and 
further proceedings had in the action in term time, according to law. 
And to that end let this opinion be certified to the Superior Court. I t  
is so ordered. 

Error. Reversed. 

Cited: McNeill v. Hodgm, 99 N. C., 249; Gatewood v. Leak, ibid., 
365, 6 ;  An,thowy v. Estm, iibd., 599; Goodwin v. M o d s ,  101 N. C., 
356; S k i m e r  v. Terry, 107 N. C., 109; Pass v. Pass, 109 N. C., 486; 
Parker v. McPhaiZ, 112 N. C., 504; Fertilizer Co. v. Taylor, ibid., 
151; Wilkins v. SuMes, 114 N. C., 558; S .  v. Parsons, 115 N. C., 734; 
Bank v. Gilmer, 118 N. C., 670; Olmsted v. Smith,  133 N. C., 586; 
Boyle v. StaZlings, 140 N. C., 527; B d s  v. Peregoy, 147 N. C., 296; 
R. R. v. R. R., 148 N. C., 69; Clark v. Machine Co., 150 N. C., 375; 
Webster v. W i l l i a m ,  153 N. C., 311; Campbell v. Power Co., 166 
N. C., 490; Haddock v. Stocks, 167 N. C., 73; Cahoon, v. Brinkley, 
176 N. C., 7 ;  S. v. Humphreg, 186 N. C., 536; S .  v. Stewart, 189 
N. C., 346. 

J. L. QUEEN, TRUSTEE, V. A. WERNWAG ET AL. 

Evide~mc~Comfusiorz. of Goods. 

1. When the plaintiff sues to recover a stock of goods conveyed to him as 
trustee by defendant W., to secure a creditor of said defendant, evidence 
is admissible to prove: First, that it was agreed between the trustee and 
creditor, and said W., that said W. should remain in possession of the 
goods and sell them, and pay the debts of the firm, composed of said W. 
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and the secured creditor; second, what goods were in the store when the 
deed in trust was executed, and what, when the goods were seized by the 
sheriff; third, what additions had been made to the stock by adding goods 
purchased with funds which were the separate estate of the feme defend- 
ant, and which of the goods seized were thus added. 

2. In such case the trustee can claim only such of the goods as composed the 
original stock, and not those added by the feme defendant. 

3. The rule, that he who produces a confusion of goods shall lose his own, is 
carried no further than necessity requires, and applies only to cases where 
it is impossible to distinguish what belonged to one from what belonged 
to the other. When the articles can be easily distinguished and separated, 
no change of property takes place, but the burden is on the guilty party 
to distinguish his property or lose it. 

THIS was a civil action, tried before Awry, J., a t  Fall  Term, (384) 
1886, of HAYWOOD Superior Court. 

There was a verdict and judgment for the plaintiff, from which the 
defendants appealed. 

The facts are sufficiently stated i n  the opinion of the Court. 

No e&nseiJ f0.r plaintif. 
W. B. F e ~ g u s o m  and W. L. N o ~ w o o d  (Gao. H. Sma,thers alsol filed a 

b&f) for def en&&. 

SMITH, C. J. This action is prosecuted under the provisions of The 
Code, secs. 321 to 333, inclusive, by the plaintiff, who claims title under 
three several conveyances of the defendant A. Wernwag, i n  trust to 
secure certain recited debts due Samuel Isler, to recover possession of a 
stock of goods and merchandise then held by him. The goods were 
seized and delivered to the plaintiff under an order made in  the cause 
on 6 June, 1885, on which the summons was sued out, and the order 
to take the goods from the defendant was issued. The allegations made 
in  the complaint being denied in the answer, issues were submitted to 
the jury, which, and the responses to each, are as follows : 

I. I s  the plaintiff the owner of the property described in  the com- 
plaint ? Answer : Yes. 

11. Did the defendants wrongfully detain said property? Answer: 
Yes. 

111. What is the value of the goods se%ed? Answer: Four hundred 
dollars. 

On the trial the plaintiff testified on his own behalf, and on his cross- 
examination the defendant proposed to show by the witness that he per- 
mitted the defendant A. Wernwag to  remain in possession of the goods 
from the day of making the deeds (9 December, 1884), until the seizure; 
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what goods were then in the store, and what, when taken by the 
(385) sheriff, of the original stock; that the said defendant continued 

thereafter as before to sell and dispose of the goods assigned, 
and that the stock had been meanwhile replenished by additions thereto, 
made with the funds of the fernel defendant, and out of her separate 
estate. The evidence was refused, and defendants excepted. 

The defendant, A. Wernwag, a witness for himself, proposed to prove 
an agreement between himself and the plaintiff, made at the time the 
deeds were executed, to which the creditor Isler also assented, that the - 
witness was to remain in possession of the goods, sell them out and pay 
the debts of A. Wernwag & Go., constituted of the witness and the said 
Isler. This testimony was also, after objection, ruled out, and defendant 
excepted. 

The substance of the offered evidence was to show that the continued 
sale and disposition of the goods was with the assent of both the trustee 
and secured creditor, under a resulting agency in the reduction of the 
stock, and the residue left of the stock on hand when the assignment was 
made. We do not know upon what ground the proof was declared to be 
inadmissible, if, in the separation, the additions could be distinguished 
from the other articles of merchandise, because the property in the latter 
only was in the trustee. 

I t  may be that it was deemed a confusion of goods, whereby the title 
to the goods added, was lost, upon a well known rule of law, or it may 
have been considered a replenishment of the stock from the proceeds 
of such as were sold. On neither ground ought the evidence to have been 
excluded. 

The rule is thus stated by cham cello^ Ren t :  "If A. will wilfully 
i n t e rn ix  his corn or hay with that of B., or casts his gold into another's 
crucible, so that it becomes impossible to distinguish what belonged to 
A. from what belonged to B., the w h l e  belongs to B. But this rule is 
carried no further than necessity requires, and if the goods can be easily 

distinguished and separated,' as articles of furniture, for instance, 
(386) then no change of property takes place." . . . "It is for the 

party guilty of the fraud to distinguish his own property satis- 
facto~rily or lose it." 2 Kent Com., 365. 

"We cannot but think," says Mr. Parsons, "that the intent of the 
parties and the moral character of the transaction would enter into the 
law of the case. 2 Pare. Gont., 474. 

SO remarks Modom, J., after citing the passage from Kent, "but this 
rule only applies to wvoyful  or fmudulqmt idterrnixtures. Rider v. 
Hathubway, 21 Pick., 298. 

The intermixture of goods of different kinds in a store is unlike that 
of a commingling ocf wheat, corn and melted metal into one undistin- 

302 



N. C.] FEBRUARY TERM, 1887. 

guishable mass, for it is possible that the original articles had labels, 
marks or other devices, or that those which formed the accession had 
them, so that the identity of the several parcels could be ascertained, and 
for this purpose the evidence of the plaintiff himself was offered and 
refused. 

Not only was this ruling untenable on the first ground suggested, nor 
was there any evidence that the accessions to the stock came from pur- 
chases made with money received from what were sold; the testimony to 
establish the contrary was disallowed. 

There is error and must be a new trial, to which end this will be 
certified. 

Error. Venhe de n,ovo. 

Cited: Kei th  v. Rogers, 101 N. C., 272. 

VIRGIL WEBB v. RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

1. Where an employee of a railroad company is injured by the negligence of a 
fellow-servant, the common master is not liable. 

2. The fact that a coemployee has authority from the common master to dis- - charge his fellow-servants, does not, of itself, constitute him a vice- 
principal. 

THIS was a civil action, tried before A a e ~ y ,  J., and a jury, at Spring 
Term, 1886, of the Superior Court of, MECKLENBURG County. 

The action was brought to recover damages for an injury to the per- 
son of the plaintiff, who was an employee of the defendant. 

The plaintiff, a witness in his own behalf, testified in substance, that 
he was employed to flag the trains, but was ordered by the yard-master, 
on the occasion when he was injured, to couple some cars. That he got 
upon the step at  the back of the engine, and when the engine approached 
the cars he was to couple, he notified the engineman to stop his engine, 
but that he did not do so, but moved i t  back rapidly, in consequence of 
which the injury happened; that the yard-master had the power to dis- 
charge the employees; and i t  was his duty to give signals to the engine- 
man when coupling was to be done, but that he failed to do so on this 
occasion. 
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The plaintiff's testimony was contradicted by the witnesses for the 
defendant, who testified to a state of facts, which, if believed, showed 
that the plaintiff was injured by his own carelessness. 

The plaintiff asked his Honor, among other things, to charge the jury, 
that if they believed that the yard-master had authority from the 

(388) defendant to discharge the plaintiff, then they were not fellow- 
servants. His Honor refused this charge. 

The jury found a verdict for the defendant, and the plaintiff appealed. 

No counsel for pIa&iff. 
Chm. 1W. Busbea fov defendant. 

MERRIMON, J. We do not deem it necessary to advert in detail to the 
several assignments of error in this case, because in our judgment, in any 
just view of the facts of it as they appear in the record, the injury sus- 
tained by the plaintiff was most probably the result of casualty-pos- 
sibly, his own carelessness and lack of expertness, and if there was any 
carelessness on the part of any employee of the defendant, engaged in 
shifting or moving the cars at the time the injury was sustained, it was 
obviously that of a fellow-servant, for which the defendant is not 
amenable. 

The injury so sustained by6the plaintiff was his misfortune. 
I t  seems that the defendant, nevertheless, generously and commend- 

ably cared for him. 
No error. Affirmed. 

Cited: Hobbs @. R. R., 107 N. C., 3; Pleasants v. R. R., 121 N. ,c., 
495; Richard.so.1~ v. Cottort Mills, 189 N. C., 654. 

. ST9TE v. COMMISSIONERS OF WAYNE COUNTY. 

1. County commissioners are not required by the stock law to personally 
superintend the fence around the no-fence territory, but they discharge 
their duty under the statute when they levy the necessary taxes, appoint: 
the committees, etc., to keep the fence in repair. 

2. An indictment against public officers for a failure to perform a public duty, 
must set out the specific duty imposed on them which they have neglected. 

(8. v. Pdhblate, 83 N. C., 654; cited and approved.) 
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INDICTMENT, tried before Philip, J., and a jury, at July (389) 
Term, 1886, of WAYNE Superior Court. 

The defendants were indicted for neglect of duty in failing as com- 
missioners of the county of Wayne, to keep in repair a stock-law fence, 
and upon the trial, they introduced evidence to show that they had, as a 
board, levied the assessment prescribed by law to raise money to keep 
the fence and gatee in repair; that they had appointed suitable persons 
to superintend and keep in good order the gates and fences; and had 
made necessary orders appropriating the funds applicable to the pay- 
ment of expense in making such repairs. 

The defendants asked the court to instruct the jury that, "If they were 
satisfied from the evidence, that the commissioners had made the proper 
orders and regulations; appointed proper overseers and committees to 
look after the fence; and levied the tax as allowed by law, they were not 
guilty, for it was not the duty of the commissioners to personally look 
after the condition of the fences or repair the same by their own ex- 
ertions." 

The court refused to give this instruction, and gave the following: 
"The defendants are public officers, in the sense of being liable for any 
neglect of duty. The law provides that the commissioners shall keep the 
fence in repair, and failing or neglecting to do that which the law says 
shall be done, is an act of omission which rbnders them liable to indict- 
ment. The solicitor only contends for a verdict against the defendants 
for failing to keep the fence up and in repair after i t  was built. The 
law looks to the board of commissioners of Wayne County to keep that 
fence in repair. I t  appoints no other person or officer to do it, where- 
fore for any failure or neglect to keep the fence in proper condi- 
tion, the commissioners are the only persons to whom the law (390) 
looks to make them liable for the omission. The board of com- 
missioners had a right, if they chose, to appoint some person or persons 
to superintend the fence and keep i t  in good order, if such person or 
persons would accept such appointment, but the appointment of such 
agent or agents doe; not reli&i the co.rhmissioners from their liabilitv. - u ", 
but the jury can consider all the orders and regulations appointing over- 
seers and committees to look after the fence, along with all the other 
evidence, in determining whether there is failure or neglect to perform 
the duties required of them in keeping in repair the fences. Was there 
wilful neglect on the part of the defendants to keel, the fence in good 
condition? From all the evidence the jury must be satisfied beyond a 
reasonable doubt, that there was a wilful failure and neglect on the part 
of the defendants to keep the fence in good condition, or else they must 
acquit. If upon a consideration of the whole case, the jury are so satis- 
fied, they will convict, otherwise, they will return a verdict of not 
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Defendant's counsel excepted. 
There was a verdict of guilty, and a motion for new trial, which was 

overruled. 
The defendants' counsel then moved in arrest of judgment, upon the 

ground that the indictment was defective, in that it failed to set out the 
specific duty imposed upon the defendants, which they had neglected. 
Motion denied, upon the ground that the bill pointed out the said duties 
by referring to, and naming the statutes imposing the same. 

T h e  A t torney -Gemd for tho State. 
J. W. Bryaw for defe&nts. 

DAVIS, J., after stating the facts: We think the defendants were en- 
titled to the instructions asked for, and that the error in refusing 

(391) to give them was not cured by the charge given. The law does 
not require or contemplate that the commissioners shall person- 

ally superintend the fences and keep them in repair. They are required 
'to make all regulations, and to do all other things necessary to carry into 
effect the provisions of the chapter of The Code relating to the stock 
law; The Code, sec. 2826; and in doing this, they could hardly do more 
than was covered by the instructions asked for by the defendants. The 
act to prevent livestock from running at large in Goldsboro Township, 
chapter 115, section 10, Laws of 1885, authorizes and directs a com- 
mittee of persons named therein to cause a fence to be built around the 
township in the manner prescribed in the act, and to report to the board 
of commissioners; and then section 14 directs, that after the committee 
shall have reported the completion of the fence, it shall be under the 
control and management of the board of commissioners, and they shall 
discharge with reference to said fence and the territory therein all the 
duties prescribed in chapter twenty of The Code, relating to territory 
where the stock law prevails. Section 2826 of The Code, already re- 
ferred to, defines their powers and duties, and the instruction asked for, 
was in effect, that if the jury should be satisfied that the defendants had 
made proper regulations to carry into effect the provisions of the law, 
then they should find a verdict of not guilty. 

But  after verdict of guilty, we think the motion in arrest of judgment 
should have been allowed. 

The indictment charges that the defendants "unlawfully and wilfully, 
did fail, omit and neglect to cause to be put up, and to keep up, a good 
and sufficient fence, and good and sufficient gates, about and around the 
territory within said county in which, under chapter 115 of the Laws of 
the session of the year 1885, of the General Assembly of the State, 
entitled 'An act to prevent livestock from running at large in Goldsboro 
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Township, Wayne County, and the several acts of said General 
Assembly hereinafter named amendatory of said act, i t  was, then (392) 
and there, for the space of time aforesaid, and yet is, required to 
be enclosed by a good and sufficient fence, with good and sufEcient gates 
thereto, to the common nuisance and great damage of the good people of 
the State then and there living, residing and inhabiting, against the 
form of the statute in such cases made and provided; and especially in 
violation of said first named act of the General Assembly aforesaid, and 
of the acts passed at the said session of the year 1885"by the ~ e n e r a l  
Assembly, amendatory of the said first named act, to wit, chapters 192, 
242, and 287, of the Laws of the General Assembly," etc. 

Nowhere in any of the acts referred to, is it made the duty of the de- 
fendants "to cause to be put up, and to keep up, a good and sufficient; 
fence," etc. 

I t  may be that the bad condition of the fence was the consequence of 
a failure on the part of the commissioners to "make all regulations," 
etc., necessary, as required by section 2826 of The Code, to carry the 
law into effect, but they were not obliged, by their.own exertions, to build 
or repair the fences. "They are only to use the means to that end which 
the law has placed in their power," and if by reason of their failure to 
use the means given to them by the statute, if by any omission of their 
duty, the public suffer, they may be indicted, but the indictment must 
point out the particular public duty neglected-must "set out the specific 
duty imposed upon them, which they have neglected"; 8. v. Pwhblate, 
83 N. C., 654, and the authorities there cited, are conclusive on this 
point. 

There is error. Let this opinion be certified to the Superior Court of 
Wayne County, that further proceedings may be had in conformity to 
this opinion. 

Error. , Reversed. 

Cited: 8. v. Leeper, 146 N. C., 665. 

STATE v. DANIEL McBRYDE. 
(393) 

1. Whether there is any evidence, is a question for the court; what weight is 
to be given it when there is any, is for the jury. 

2. When the evidence only raises a suspicion of the defendant's guilt, it is 
error to leave it to the jury. 
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3. When the act of a person may be reasonably attributed to two or more 
motives, the one criminal and the other innocent, the law will always 
ascribe the act to the innocent motive. 

4. The fact that the prisoner entered a dwelling-house in the night time, he 
having no right to be there, and fled upon being discovered, is some evi- 
dence to go to the jury that he entered with intent to steal, in the absence 
of any explanation on his part, although no theft was committed. 

5. Where the g r a v m n  of the crime consists in the intent alone, the jury may 
infer the intent from the circumstances. 

(8. v. Patterson, 78 N. C., 470; S. v. Rice, 83 N. C., 663; B. u. Y a a 8 ~ ,  86 N. C., 
660; cited and approved; B. v. B o w ,  13 Ired., 244; 8. u. Haynes, 71 N. C., 
79; commented on.) 

(8. v. YcDalvieZ, 1 Winst., 249; cited in the dissenting opinion.) 

INDICTMENT, tried before Gilmer, J., and a jury, at August Term, 
1886, of ROBESON superior Court. 

This was an indictment for entering the dwelling-house of one J. A. 
Hornaday in the night time, otherwise than by a burglarious breaking, 
to wit : through an open window, with a felonious intent. 

There were two counts in the indictment, the first charging the entry 
to have been with intent to steal the goods of J. A. Hornaday, and the 
second with intent to commit a rape upon Mary E. McQuagin. 

The State introduced the said Mary as a witness, who testified in 
substance, that on 22 July, 1886, she was at the house of J. A. Horna- 
day, in the county of Robeson; that there was an open window in the 

room in which she was sleeping, and that she woke up about two 
(394) o'clock in the night, and saw the prisoner sitting on the foot of 

the bed. That she was not frightened, and that the prisoner did 
not put his hand upon her; that she screamed, and the prisoner imme- ' 
diately ran and jumped out of the open window. I t  was a moonlight 
night, and there were several windows in the room. That when she 
went to bed, there was a dress on a trunk at the open window, and 
when she awoke the dress was on the head of her bed, and that she 
did not know who put it there; that there was another lady sleeping 
in the room, and that their beds were about ten feet apart." 

There was no evidence as to whom the dress belonged, or who re- 
moved it, or whether the witness or other lady retired firit. 

J. A. Hornaday was then put upon the stand and testified as follows: 
"That he was sleeping in the house on the night of 22 July, 1886, 

in a different room from the ladies, and he heard the screaming, and 
jumped up and got his gun and went into the room where they were, 
and when he got there, the person who had entered the room had gone, 
and that the witness Mary E. McQuagin, informed him that Daniel 
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McBryde was the person who had been in the room; that the moon 
rose that night about eleven o'clock." 

The defendant offered no evidence. 
His Honor, in response to the first prayer for instructions for the de- 

fendant, charged the jury: "That the evidence in the case is not reason- 
ably sufficient to maintain the charge against the defendant of an intent 
feloniously to ravish and to have carnal knowledge of Mary McQuagin, 
forcibly and against her will," and in response to the third prayer, he 
charged the jury: "That even if they should believe from the evidence, 
that the prisoner entered the house for an unlawful purpose, they could 
not convict him, unless that purpose was with the intent to feloniously 
steal, take and carry away the goods and chattels of J. A. Horna- 
day; and if the jury, from the evidence, are left in doubt as to the (395) 
intent with which he entered the dwelling-house, they could not 
convict, as the prisoner is entitled to the benefit of all doubts." 

The second prayer for instructions was as follows: "That the evi- 
dence in this case is not reasonably sufficient to maintain the charge 
against the defendant, that he did unlawfully and feloniously, other- 
wise than by a burglarious breaking, to wit: did then and there 
feloniously enter the dwelling-house of J. A. Hornaday, in the night 
time through an open window, with the felonious intent then and there 
of the goods and chattels, money and other property of the said J. A. 
Hornaday in the said dwelling-house then and there being, feloniously 
to steal, take and carry away." His Honor refused to give this charge, 
and in addition to the charge given as above, charged the jury, "that 
there was no evidence as to who removed the dress, or whose property 
it was, and if they were fully satisfied that the prisoner entered the 
house of the sajd J. A. Hornaday with the felonious intent to steal, 
take and carry away any of the goods, chattels, money or other property 
of J. A. Hornaday in the said dwelling, that they would find him 
guilty, and that if they were not so satisfied, they would find him not 
guilty." 

There was a verdict of guilty. Judgment and appeal to this Court. 

Attorney-Geneml for the State. 
No counsel for def emhat. 

DAVIS, J., after stating the facts: I t  is insisted for the defendant, 
that there was no evidence that should have gone to the jury, and that 
the court should have directed an acquittal. Whether there is any evi- 
dence, is a question for the court; what weight is to be given to it 
when there is any, is for the jury. "When there is no evidence, 
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(396) or if the evidence is so slight as not reasonably to warrant the 
inference of the defendant's guilt, or furnish more than material 

for mere suspicion, it is error to leave the issue to be passed upon by the 
jury"; S. v. Patterson, 78 N. C., 470; 8. v. Rice, 83 N. C., 663, and the 
cases there cited. 

"When the act of a person may reasonably be attributed to two or 
more motives, the one criminal and the other not, the humanity of our 
law will ascribe it to that which is not criminal. I t  is neither charity, 
nor common sense, nor law, to infer the worst intent which the facts 
will admit of"; S. v. Massey, 86 N. C., 660, and the cases there cited. 

These cases from our own reports, and others of a similar purport, 
cited by counsel for the defendant, are relied on as authority for the 
position that in this case, there was no evidence that should have been 
submitted to the jury upon the question of intent to commit the crime 
charged. I t  is often difficult, in the application of the principle that 
requires the court to withhold from the jury the evidence, when so 
slight as not reasonably to warrant a conviction, to determine the point 
where the power and duty of the court end, and the right and duty 
of the jury begin. The same facts and circumstances impress different 
minds with different degrees of force, and what may, in the opinion of 
one be entirely sufficient to warrant an inference of guilt, would, in the 
opinion of another, be slight and unsatisfactory. That difficulty is 
presented in this case, but after full consideration, we think there was 
evidence to go to the jury, and that there was no error in the charge 
of the court. The intelligent mind will take cognizance of the fact, 
that people do not usually enter the dwellings of others in the night time, 
when the inmates are asleep, with innocent intent. The most usual 
intent is to steal, and when there is no explanation or evidence of a 
different intent, the ordinary mind will infer this also. The fact of the 

entry alone, in the night time, accompanied by flight when dis- 
(397) covered, is some evidence of guilt, and in the absence of any 

other proof, or evidence of other intent, and with no explanatory 
facts or circumstances, may warrant a reasonable inference of guilty 
intent. Here there was no larceny or other felony actually committed, 
and the guilt, if any, consisted in the intent to commit a felony, which 
was not consummated. There was no "breaking," but by statute (The 
Code, see. 996), it is made a misdemeanor, "if any person shall break 
or enter a dwelling-house of another, otherwise than by a burglarious 
breaking, . . . with intent to commit a felony or other infamous 
crime therein." 

The intent, which is the substantive crime charged, is not the object 
of sense--it cannot be seen or felt, and if felonious, is not usually 
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announced, so where no felony has been actually consummated (in 
which case the intent may be presumed from the act) it would be 
difficult to prove any crime consisting of the intent alone, unless the 
jury be allowed to infer the intent from circumstances. What are the 
circumstances in this case? The prisoner entered the dwelling-house of 
Hornaday about two o'clock in the night time; two ladies were asleep 
in a room of the house in the warm month of July-the window was 
open, and when one of them awoke, she saw the prisoner sitting on the 
foot of her bed; she screamed, and he fled instantly through the open 
window-some clothing had been displaced. He offered no-evidence to 
explain his intent. 

The humanity of our law will not permit juries to draw any inference 
to the prejudice of a prisoner from the fact that he does not himself go 
upon the stand as a witness in his own behalf, but there was no explana- 
tory ,fact or circumstance from any source, to show any intent not 
criminal, and the facts and circumstances proven are sufficient to out- 
weigh the legal presumption of innocence, and put him upon his 
defense. 

The jury was relieved from any consideration of the intent (398) 
charged in the second count of the indictment by the charge of 
his Honor. Of this the prisoner certainly could not complain, unless it 
1Se error, in considering the intent to steal, to exclude an hypothesis of 
a more heinous intent than that charged. 

"The intention of the parties," says Roscoe, "will be gathered from 
\ all the circumstances. . . . Persons do not in general go to houses 

to commit trespasses in the middle of the night." Criminal Evidence, 
347: "The very fact of a man's breaking and entering a dwelling-house 
in  the night time, is strong presumptive evidence that he did so with 
intent to steal, and the jury will be warranted in finding him guilty, 
unless the contrary be proved." Wharton7s Criminal Law, 1600. 

Blackstone, in  speaking of the intent as an ingredient in the crime 
of burglary, says, "it is the same whether such intent be actually carried 
into execution, or only demonstrated by some attempt or overt act, of 
which the jury is to judge." 4 Blackstone, chapter 16. 

I n  Rex 6. Brim (English Crown Cases), Russell & Ryan, 449, it was 
left to the jury to say, whether from the breaking and entering they 
were satisfied that the prisoner's intention was to steal, and upon con- 
viction ten of the twelve judges held that i t  was proper. The same was 
held by Park, J., in Lewin's Crown Cases, Vol. 2, page 37. 

Similar authority is found in Archbald's Crim. Prac. and Plead- 
ing, 340. . 

We have gone more fully into the consideration of the question 
presented in this case, because in some of our own Reports, notably 
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S. v. Boom, 13 Ired., 244, and S. v.  Hayaes, 71  N .  C., 79, evidence 
stronger perhaps than that presented here, seems to have been regarded 
as slight, though permitted to go to the jury. I t  will be observed, that 
the evidence in the cases related to the crime of burglary, a capital 

felony, and if deemed of sufficient weight to warrant the jury in 
(399) convicting of the higher crime certainly it would be admissible in 

a case of misdemeanor, as this is. 
There is no error. Let this be certified. 

SMITH, C. J., dissenting: Two ingredients enter into and are essential 
to the constitution of the offense charged in the indictment. As in case 
of burglary, the entering into the dwelling-house of another, otherwise 
than by a burglarious breaking, and the there formed intent to commit 
a felony or other infamous crime therein. Both elements must coexist 
and be proved, in order to a conviction of the statutory crimp It 
differs from burglary, in that no breaking is necessary in the removal of 
fastenings; the house need not be a dwelling-nor the entry made in the 
night season. But in both cases, the act done is inseparably associated 
with the intent, and the crime is consummated when they coexist. If the 
attempt be abandoned after entrance, i t  would not remove the crimi- 
nality; S. v. McDamiel, 1 Winst., 249, nor would the offense have been 
perpetrated, by a felonious purpose formed, and a felony committed, 
only after entering. But the inference would, in the latter case, be 
almost irresistible that the purpose to do what was done, was present in 
the mind of the accused, and an incentive to his entering. 

I t  has been held in the case cited in the opinion of the Court, that a 
jury might infer an intent to commit a larceny from a mere burglarious 
breaking into a dwelling-house at night, when the party was repulsed 
before effecting his purpose or giving any indications whatever of it. I t  
is not necessary to call in question the correctness of the ruling, further 
than to say, that when an objection was made to a conviction for burg- 
lary, based on the want of evidence of the imputed intent, this Court, not 
content with resting its decision upon such authority, met the point 
thus: "The prisoner broke and entered the dwelling about 10 o'clock in 

the night, and shortly after the inmatea had gone to bed. When 
(400) discovered, he fled; the dress containing the pocket-book had been 

displaced from where i t  was, upon the chair, and separated from 
the other garments, and thrown upon the floor, and the pocket-book, 
which was in it, when the prosecutrix retired to bed, was gone; and 
there was no evidence that any other person had been in the house." 
8. v. Haylzes, 71 N. C., 84. 

But assuming that the breaking into a dwelling at night, is so usually 
done for the purpose of stealing goods therein, that a jury may infer 



the one fact from the other (and i t  is certainly going far  enough to 
make the admission), the finding ought to be controlled very much by 
the indications of the purpose promoted by the conduct of the person 
after he has entered, rather than by conjectures of the purpose in the 
absence of any such evidence. The defendant, whose manner of getting 
into the house is not known, though most probably through the open 
window, is found quietly sitting at the foot of the bed when the prose- 
cutrix awakes, making no disturbance himself. Startled by her cries, 
he springs up and dashes out of the window. Another woman occupies 
a bed some ten feet distant. Nothing is missed, and only her dress, left 
on a chair, is found now on her bed; by whom removed, aoes not appear. 
How long he had been in  the room is not known. but while if theft was ., 
his object, he had ample opportunity to take what he was in search of 
and depart, without disturbing the slumbers of the occupants of the 
room, yet nothing was carried away. Why was he quietly waiting in 
that position, unless for some unlawful design upon the person of the 
prosecutrix, whether to be accomplished by force, if need be, or by 
voluntary submission hoped for, which would have been frustrated by 
offering violence before trying her volition? Do not these facts and this 
conduct repel the suggestion that larceny was his object? The jury 
were directed not to convict upon the charge which alleges an 
intent to commit rape, for he did not touch 'the person of the (401) 
prosecutrix, as did the prisoner gras'p the ankle of the sleeping 
young lady, and thus indicate meditated violence, in S. v. Boon, 13 
Ired., 244, which evidence, the late Chief Justice said, "is certainly 
very slight," of the imputed intent. Surely, whether sufficient or not to 
warrant a conviction of an intended rape, it tends strongly to disprove 
that stealing was the purpose of the unlawful entry, for all the facts are 
at variance with that hypothesis. 

In  my opinion, therefore, there was not sufficient evidence of the 
intent charged to warrant a conviction, and so ought the jury to have 
been instructed. 

No error. Affirmed. 

Cited: S. v. Mitchener, 98 N.  C., 693; S. v. Goimp, 101 N. C., 709; 
S. v. Telfa,ir, 109 N. C., 882; fJpmill: v. Im. Col., 120 N. C., 149; S .  v. 
Ho,wllcim, 155 N. C., 472; S. v. Spear, 164 N. C., 453; Ellis v. Cox, 176 
N. C., 619. 
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STATE v. JOSEPH E. SHEPPARD. - 
Indictmmt-Quashing-ATT& of Judgment. 

1. The court may, in its discretion,tallow a motion to quash at  any time 
before verdict. 

2. Judgment can be arrested only for some matter appearing on the face of 
the record, or far some matter which ought to  be in the record, but is 
not there. 

3. The endorsement on the back of an indictment is no part of the record. 
4. Where i t  did not appear from the endorsement on the indictment that the 

witnesses sent to the grand jury had been sworn, it was held no ground 
to quash the indictment after a plea of not guilty, or to arrest the judg- 
ment after verdict. 

(8. v. Rtnes, 84 N. C., 810; 8. v. Roberts, 2 Dev. $ Bat., 540; 8. v. Easort, 70 
N. C., 90; cited and approved. 

THIS was a criminal action, tried before Graves, J., at Spring Term, 
1886, of MITCHELL Superior Court. 

The defendant was charged with an  assault and battery with a 
(402) deadly weapon, upon one Mosely. The names of two witnesses 

were endorsed on the bill of indictment, with the further en- 
dorsement: "Those marked thus X' sent by the solicitor, and sworn and 
examined by me, and this bill found a true bill," and signed by the 
foreman of the grand jury. These was no mark set opposite the name 
of either witness, to indicate that he had been sworn and examined before 
the grand jury. 

The defendant entered a plea of "not guilty." 
Upon the call of the case, and before the jury was empaneled, the 

defendant moved to quash the indictment, upon the ground that it did 
not appear from any endorsement upon the bill, that either of the wit- 
nesses marked had been sworn and examined before the grand jury. 

This motion was overruled, and the defendant put upon his trial. 
Upon the trial, the State offered as a witness, the clerk of the court, and 
the records of the court, to show that the grand jury had returned the 
bill i n  open court, endorsed, ('a true bill," with the names of the wit- 
nesses endorsed on the indictment, as they appeared at  the time of the 
trial. 

There was no other evidence to show that the witnesses had been sworn 
and examined at the finding of the bill of indictment. 

There was a verdict of guilty. The defendant moved in arrest of 
judgment. Motion overruled, and judgment, from which the defendant 
appealed. 
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Attorney-Certeral f o ~  the State. 
No coumel for def&nt. 

DAVIS, J., after stating the facts: The first exception was to the refusal 
of the court to qua~vh the indktment. The record shows that the de- 
fendant had entered the plea of "not guilty," and issue joined. 
After plea and issue joined, the motion to quash may be allowed, (403) 
at the discretion of the court, at any time before verdict. S. v. 
Emm,  70 N. C., 90. Being a matter of discretion, upon proof of the 
fact that the witnesses were not sworn, the court, in the exercise of its 
discretion, would doubtless have granted the motion, but if refused, the 
defendant might have pleaded in abatement, and shown, if such was the 
fact, that the witnesses had not been sworn. S. zn. Hinos, 84 N. C., 810. 

The second exception was to the refusal to grant the motion in a r ry t  , 

of judgment. "Judgment can be arrested only for matter appearing in 
the record, or for some matter which ought to appear, and does not ap- 
pear in the record." The endorsements on the indictment have been held 
to be no part of the record. 8. v. Rolbwts, 2 D. & B., 540; S. v. Hines, 
supra. 

After plea of not guilty, the defendant was not entitled, as a matter 
of right, to take advantage, by either motion, of the omission of the 
foreman to put a X before the name of a witness. 

A proper motion, in apt time, would doubtless have resulted in a cor- 
rection of the omission, and as he was found guilty upon the issue raised 
by his plea, he suffered no wrong or injustice, of which he can complain. 

There is no error. Let this be certified. 
No error. Affirmed. 

Cited: S. v. H~ltingsworth, 100 N. C., 537; S. v. Fbowevrs, 109 N. C., 
845; S. v. Sultan, 142 N. C., 573; S. fi. Efird, 186 N. C., 484; S. v. 
Mitchem, 188 N. C., 610. 

STATE v. LEE KELLY. 
(404) 

1. In capital felonies, the prisoner has the right to be present in court at all 
times during the course of ,his trial, and if he is absent at any time, it 
vitiates a conviction. 

/ 
2. In felonies less than capital, the prisoner has the right to be present at all 

stages of his trial, but his presence is not essential to the validity of the 
conviction. 

4 

315 



I N  T H E  SUPREME COURT. [97 

3. It  s e m ,  that a prisoner in a capital felony can waive his right to be 
present at all stages of the trial, but his counsel cannot waive it for him. 

4. If a prisoner in an indictment for a felony less than capital flee the court 
during the trial, he will be deemed to have waived his right to be present, 
and the court need not stop the trial. 

(8. v. Crayton, 6 Ired., 164; 8. v. BEackweldw, Phil., 38;  S. v. Bray, 67 N. C., 
283; 8. a. J m k h ,  84 N. C., 812; 8. v. Epps, 76 N. C., 55; 8. v. Payton, 
89 N. C., 539; S. v. 8heet8, 6%d., 543, cited and approved.) 

INDICTMENT, heard before Mmi-es, Judge, at February Term, 1886, of 
the Criminal Court of MECKLENBUI~ County. 

The defendant was indicted at the October Term, 1885, of the 
Criminal Court of the county of Mecklenburg, for the crime of larceny. 

Being under recognizance to answer in that behalf at  that time, he 
appeared in person, having counsel present, and pleaded not guilty, and 
was put upon his trial. He  was present during the trial, as was also his 
counsel, "until the jury were returning to the court room (they having 
retired to consider of their verdict), to render the same in the case, at 
which time the defendant fled, and on being called, failed to answer. 
One of the defendant's counsel was present at the rendering of the 

verdict against the defendant, and made no objection to the 
(405) taking of the verdict in the defendant's absence. The verdict was 

rendered and entered, the defendant being so absent, his counsel 
present. 

Afterwards, at February Term, 1886, of the same court, the defend- 
ant having been arrested, was brought into court for judgment, where- 
upon he moved that he be discharged, on the ground that he was not 
present when the verdict was rendered and entered against him. He 
contended that i t  was therefore void. The court denied the motion. 
There was a motion for a new trial, based upon the same ground, which 
was likewise denied. The court gave judgment that the defendant be 
imprisoned in the penitentiary for the term of two years, and having 
excepted, he appealed to this Court. 

Attormy-Genevyaat for tho Wate. 
NO counsal for defendant. 

MERRIMON, J., after stating the facts: That the prisoner in capital 
felonies has the right to be, and must be,.personally present at all times 
in the course of his trial, when anything is done or said affecting him as 
to the charge against him on the trial, in any material respect, is not 
questioned. Indeed, i t  is conceded that he has such right, and that he 
must be so present. S. a. Crayton, 6 Ired., 164; S. v. Blackwalder; Phil., 
38; S. v. Bray, 67 N. C., 283; S. v. Jemkiiw, 84 N. C., 812. 
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As to felonies less than capital, the prisoner has precisely the same 
right to be present, but it is not essential that he must be at all events. 

I n  the case last cited, Mr. J&ica Rufin said, in reference to the 
prisoner's right to be present : "Whether the right can be waived in such 
cases, is a point about which the authorities seem to be still divided- 
some holding his actual presence to be necessary during the entire trial, 
and others, that being a right personal to the accused, and established 
for his benefit, it might be waived by him." 

The rule that he must be so present in capital felonies is (406) 
in fwwrem, vstze. I t  is founded in the tenderness and care of 
the law for human life, and not in fundamental right--certainly not in 
this State, as seems to be supposed by somme persons. The Constitution 
(Art. I, sees. 11, 12, 13)) provides in respect to persons charged with 
crime, that, "In all criminal prosecutions, every man has the right to 
be informed of the accusation against him, and to confront the accusers 
and witnesses with other testimony, and to have counsel for his defense." 
That he shall be put to answer for a criminal charge, only "by indict- 
ment, presentment, or impeachment," except in cases of petty misde- 
meanors, and that he shall not be "convicted of any crime, but by the 
unanimous verdict of a jury of good and lawful men in open court." 
These embrace all the provisions of the Constitution bearing upon the 
subject, and surely they cannot be reasonably interpreted to imply that 
i t  is essential that the party "put to answer any criminal charge," shall- 
must-be continuously present at his trial at all events. They do not 
have such meaning in terms or effect. The just and reasonable implica- 
tion is, that the party accused of crime shall have fair opportunity to 
defend himself in all respects as allowed and secured by the principles 
of law, procedure, and statutory provisions, applicable to and regulat- 
ing criminal trials. 

While i t  is settled in this State, that the prisoner has the right to be 
so present during his trial upon a charge for a felonious offense, not 
capital, there is neither principle nor statute, nor judicial precedent, 
that makes i t  essential that he shall be. Nor, in our judgment, is there 
any common principle of justice, essential to the security of personal 
right, safety and liberty, that so requires. Unquestionably, a party 
I I  put to answer any criminal charge, may plead guilty, or noko cow 

tendere. I n  such case, he waiyes a trial altogether. The law 
allows him to do so, presuming that he has capacity and intelli- (407) 
gence to know and be advised as to his rights, and that he will 
not voluntarily refuse to make defense, if innocent. The law in such 
cases, will not compel him to make defense for himself, nor will it make 
defense for him-it will only afford him just opportunity to do so for 
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himself; he could not reasonably expect or ask more, nor is there any- 
thing in  the nature of personal safety or liberty that requira more. 

I f  the prisoner may thus waive his right to a trial altogether, why 
may he not waive his right to be present at his trial, if he shall for 
any cause see fit to do so? We can conceive of no just reason why he 
may not, especially when he is represented by counsel, as he has the 
right to be, who, i t  is presumed, is fully advised by him, and can gen- 
erally take care of his rights better than he could do himself. He  may 
deem i t  of advantage to him not to be present, or i t  may be inconvenient 
for him to be. H e  may choose to rely upon the skill and judgment of his 
counsel, and expect that the court will see that the trial is conducted 
according to law, as i t  will always do. He  may do this, but the waiver 
should appear to the satisfaction of the court, either expressly, or by 
reasonable implication from what he says, or by his conduct. His 
counsel cannot waive his right for him. 8. v. Epprs, 76 N. C., 55; S. v. 
Paytom,  89 N. C., 539; S. 0. Shelets, ibid. ,  543; Price  v. Statel, 36 Miss., 
531; Fig le t  0. #ta,ta, 7 Ohio, 180; 128 Am. Decisions, 626, and numerous 
cases there cited. 

Generally, if not in all cases, the State will require the prisoner's 
presence when the judgment is entered, especially when the punishment 
to be imposed requires it. 

The court will, always require the presence of the prisoner in court 
during the trial, as already indicated, if he be in close custody of the 
law, unless in case the prisoner expressly himself, and not by counsel, 

waives his right to be present, but the court may require it, if it 
(408) shall deem it  advisable to do so. When, however, the prisoner is 

not in close custody, but is only under recognizance for his ap- 
pearance, the court will not begin a trial in his absence, unless he ex- 
pressly waives his right to be present. If, however, he be under 
recognizance for his appearance-is present when the trial begins, and 
afterwards, pending it, he voluntarily and on purpose absents himself- 
as when he flees the court-he must be deemed to have waived his right " 
to be present during the remainder of the trial, while he is so absent, 
and will not be entitled to be discharged, or to have a new trial, because 
he was so absent. I n  such case, he has fair opportunity to be present 
and might, and ought, as matter of duty, to be; if he is not, by the 
strongest, if not conclusive implication, he consents to be, and is volun- 
tarily absent, and waives his right. He  has no right to flee-he is 
bound not to do so-he flees at his peril, and is justly held to take the 
consequences of his unlawful conduct. I t  would savor of absurdity and 
positive injustice, when a party charged with crime thus flees, to allow 
him to take advantage of his own wrong, and obtain his discharge, or a 
new trial! A party charged with a felony less than capital, has the 



I N. 0.1 FEBRUARY TERM, 1887. 

right to give bail and be at large, unless at the trial the court shall order 
him into close custody. I n  such cases, if the defendant fly, pending the 
trial, the court is not bound to stop the trial and discharge the jury, and 
thus give the defendant a new trial. To do so, would compromise the 
dignity of the court, trifle with the administration of justice, and en- 
courage guilty parties to escape. The defendant has no right, funda- 
mental or otherwise, that renders such absurd practice and procedure 

I necessary. 
I t  appears that the defendant in this case was not in close custody- 

that he was under recognizance for his appearance, and present when 
his trial began. 

I n  the course of the trial, when the jury were going into court (409) 
to render their verdict, he fled the court, and was not present 
when i t  was received and entered by the court. The court properly held 
that this was not ground for a new trial. I n  such a case, it might, how- 
ever, in its discretion, grant a new trial for just cause, as when the de- 
fendant is ignorant and frightened, and was prompted by fear to fly, if 
i t  appear that he might have suffered prejudice by such flight. 

There is no error. Let this opinion be certified to the .criminal court 
according to law. I t  is so ordered. 

SMITH, C. J., dissenting: I t  is a well settled rule, that in criminal 
trials the accused has the right to be present at every stage of the pro- 
ceeding, and in crimes of the grade of felony, he must be, whenever any 
action is taken to his prejudice. 

"The rule indeed," remarks Baftle, J., in S. v. Blackwelder, Phil., 38; 
"is but . a  full development of the principles contained in the 7th 
section of the declaration of rights (section 11 of Article I of the present 
Constitution) ; "That in all prosecutions, every man has a right to be 
informed of the accusation against him, and to confront the accusers 
with witnesses and other testimony," "and this," he adds, "ought to be 
kept forever sacred and inviolate." "The rule is," says Reade., J., "that 
in a criminal trial, nothing shall be done to the prejudice of the defend- 
ant without his presence. The exception is that in a criminal trial for 
a m&derneanm the rule may be relaxed by the consent of the defendant.'' 
8. v. Eppq 76 N. C., 55. 

I n  S. v. Bray, 67 7.  C., 283, the charge was for larceny and receiving, 
and the jury returned a verdict of acquittal upon the first count, and 
guilty on the second, before the judge at his room. The verdict was so , 

entered at the opening of the court the next morning. 
On appeal the verdict was set aside, because not rendered in (410) 

the defendant's presence. BoYdm, J., delivering the opinion, 
says: "We think the case of 8. v. Cratjow, 6 Ired., 164, and the case 
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of 8. v. Blachelder, Phil. Law, 38, and particularly the last, are 
decisive of this case. I t  is true that both of the above cases were capital, 
but tho reasasons ~ G T  the docidon i n  tho b t t w  cam apply eqwm81ty to a case 
like tha present; and besides, we believe the practice has been uniform to 
receiwa w c h  a vedict  mZy im opem cmrt  and, in the pvesemca of the 
p&mer." 

- 
I n  S. 6. Je&'m, 84 N. C., 812, the defendant was charged with burn- 

ing a mill, and a verdict convicting him of the offense was delivered to 
the judge at his room, at a late hour in the night, in presence of his 
counsel and with their consent. Speaking for the Court, our late asso- 
ciate, Ruffin, J., says : "In every criminal prosecution, i t  is the right of 
the accused to be informed of the accusation against him and to confront 
his accusers. I n  capital trials this right cannot be waived by the pris- 
oner, but i t  is the duty "o the court to see that he is actually present at 
each and every step taken in the progress of the trial. I n  prosecutions 
for h s e r  felmim, he has exactzy the sum0 right. Whether the right 
can be waived in such cases is a point about which the authorities seem 
to be divided." 

I n  8. v. Sheelts, 89 N. C., 543, the indictment was for malicious mis- 
chief in poisoning a mare colt, and one of the exceptions was to the 
judge's rehearsal of part of the evidence in his charge to the jury in the 
defendant's absence. I t  was overruled, in doing which Asha, J., our 
deceased associate, says: ('The indictment is only for a nzisdemeanor, 
and the defendant, we presume, was out on bail, as the record does not 
show he was in custody. I f  he thought proper to absent himself during 

the progress of the trial, i t  was his crwn fault." 
(411) I n  S. v. Payton,, 89 N.  C., 539, the charge was for a felony, 

made such by statute (acts 1874-75, ch. 228), in burning a stable 
in one count, a granary in the other, and the error assigned was in per- 
mitting one of the counsel for the State to make his argument to the 
jury when the defendants were not present in court. The same judge 
distinguishes between feaonies, classing those of an inferior grade with 
misdemeanors, citing in recognition of the distinction, several cases de- 
cided in this Court, and concludes his review in these words: ('So, i t  
seems in  the trial of hf&o.r fellon&, the strictness of the rules enforced 
on the trial of capital offenses is to some extent relaxed, and this may 
account for the fact that we have been unable to find anv case where it 
has been held, that the absence of a prisoner on a trial for an inferior 

\ felony, while his case is being argued before the jury, has been held to 
be a ground for a new trial." 

~ n t h e  case of S. n B~aq, wpm, the conviction was of an aggravated 
misdemeanor, punished with the same severity as the associated charge 
of which the defendant was acquitted, and yet the manner of rendering 

I 
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the verdict vitiated the trial, and was held to entitle him to a vlenire de 
norvia. But the ruling can be sustained upon the other ground, that no 
action was taken to the prejudice of the accused by the court or by the 
jury in his absence. 

The difficulty of running the dividing line between felonies of a higher 
grade and felonies of an inferior grade, is an insuperable objection, to 
my m mind, to making such a classification, and placing the one with 
crimes that are capital, and the other with such as are misdem~anors, 
so as, under some circumstances to require the presence of the accused, 
and in others to dispense with it, when the verdict is rendered and judg- 
ment pronounced. 

Instead of this, it is safer and more consonant with the practice in 
criminal trials, to recognize the broad line of demarcation that sepa- 
rates a felony of whatever grade from a misdemeanor; a distinction 
intelligible and susceptible of easy application in practice. 

"Where the punishment is corporal," we quote again from (412) 
8. v. Payton, supra, "the prisoner must be present, as was held 
in Rex vl. Duke, Bolt, 399, where the prisoner was convicted of perjury, 
Hodt, C. J., saying, 7udgment cannot be given against any man in his 
absenoe for corporal punishment,' and he adds: 'For if one give judg- 
ment that he be put in the pillory, i t  might be demanded, when ? And the 
answer would be when we catch him; and there never was a writ to 
take a man and put him in the pillory.' " 

I n  the 3d Vol. of Whar. Cr. Law, sec. 2991, the author, after stating 
that the accused must be present in person, proceeds: "Nor does the 
necessity for the defendant's presence cease with the opening of the case. 
Should he be at any time absent, the proceedings cease to be valid, and 
i t  will be ground for a new trial, should the court proceed with the case 
in defiance of this rule," except that this right may be waived in misde- 
meanors, in which no corporal punishment is imposed. 

'(Never has there heretofore" (he quotes the words of Gibson, C. J., 
in Pmin G. Cm., 6 Harris, 104, which are reiterated by Williams, J., 
in Dougherty U. Cow., 69 Penn., 286), "been a prisoner tried for felony 
in his absence. No precedent can be found in which his presence is not 
a,postulate of every part of the record. H e  is arraigned at the bar, 
and if he is convicted, he is asked at  the bar what he has to say why 
judgment should not be pronounced against him. These things (the 
text is in italics), are matters of substance, a , d  noat pecuZG,~ to  trial8 
f o ~  murder. They belong to every trial fop felofiy, at tho common law, 
because tho mitigatiom of tha pnisiLmewC does mot cha,nge the cha,racta 
o$ thO crime." 

I n  Massachusetts, Arkansas and Ohio, statutes have been passed re- 
quiring the presence of the accused in person during a trial for felony, 
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and this doubtless is to prevent any ruling that this great princi- 
(413) ple can be waived by any act of his own, or by his counsel, for 

the case cited in the opinion of the court in  this case, shows that 
the correcting hand of the ~ G i s l a t u r e  was needed. " " 

Now, i t  is true, the conduct of the accused in his hasty departure, 
when the jury were about to deliver their verdict, the purport of which 
he seems to have anticipated, entitles him to no favor, but it is the 
importance and value of the principle which is sacrificed in giving effect 
to it, and the judgment consequent on its rendition. 

- 

I n  a sister State, where precisely the same facts occurred upon a 
charge of larceny, the Court say: "In criminal cases of the grade of 
felony, where the life or liberty of the accused is in peril, he has the 
right to be present, and must be present, during the trial, and until the 
final judgment. I f  he be absent, either in prison o r  by escape, there is a 
want of jurisdiction over his person to proceed with the trial, or to 
receive the verdict, or to pronounce the final judgment." 

This ruling is followed in two other cases, Andraws vl. State, 2 Sneed, 
550; Hutchisorz v. State, 3 Cold., 97; Webb v. Sta,ta, 5 Cold., 16. 

I n  Xneed v. State. 5 Ark.. 431. the Court declare the statute in that 
State but an affirmance of the common law. and say that when the de- 
fendant is out on bail, the principle is the same, the law not regarding 
the cause of his absence, as whether he is away voluntarily or against 
his will. 

The subject is fully discussed and the cases on the point examined, in 
the note of the editor to the case of Fight v. State, found in 128 Vol. of 
Am. Dec., 626. 

I am not disposed to relax those safeguards which the wisdom of past 
ages has provided for the security of persons charged with crime, while 
the modern tendency is manifested in some of the courts to dispense with 
them, upon the idea of a waiver, because of the inconvenient necessity 

for a new trial, which an observance of them may render neces- 
(414) sary. I am therefore constrained to enter my dissent to the ruling 

of the Court, and the great extent to which the opinion goes. 
No  error. Affirmed. 

Cited: S.  v. Jacobs, 107 N. C., 782; 8.  v. Austin,, 108 N.  C., 786; S. L. 
Mitchell, 119 N.  C., 786; S. v. Chevy,  154 N.  C., 626; S.  v. Freeze, 170 
N. C., 711; S.  v. Hartsfield, 188 N.  C., 361; S.  a. Hardee, 192 N.  C., 
537; S.  v. Bazemore, 193 N.  C., 339; S. v. O'Neal, 197 N .  C., 549. 
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STATE v. CICERO WILLIAMS. 

Insolvefit Debtor's Oath-Cost+-Fine. 

A prisoner is entitled to be discharged from imprisonment for the nonpayment 
of a fine and costs upon complying with the provisions of The Code, 
ch. 27, see. 2067, et seq., and this is so, although a workhouse has been 
established by the county commissioners in accordance with the pro- 
visions of The Code, sec. 786. 

(8. v. VcNeeIg, 92 N. C., 829; dted and approved.) 

MOTION by the defendant to be discharged from custody, heard upon 
appeal from the clerk, by Shephevd, J., at February Term, 1887, of 
WAKE Superior Court. 

At the January Criminal Term, 1886, of Wake Superior Court, the 
defendant, Cicero Williams, having been convicted of assault and bat- 
tery, i t  was adjudged that he be imprisoned in the common jail for 
twelve months, beginning 16 January, 1886, and that he pay the costs in 
the indictment, and if he failed to pay the costs at the expiration of the 
sentence, that he remain in jail till said costs are paid. I n  the event of 
failure to pay the costs, the county commissioners were authorized to 
imprison him in the workhouse, instead of the jail. 

After having been confined in prison twelve months, and in the work- 
house for twenty days after the expiration thereof, and after due notice, 
the defendant filed his petition to the Superior Court, before the clerk, 
alleging his insolvency and inability to pay the costs, and praying 
the court to be allowed to file his schedule, take the oath pre- (415) 
scribed for insolvents, and be thereafter exempt from arrest 
because of said colrts. 

After certain proceedings had in relation to said petition, to wit, on 
28 February, 1887, the defendant having 'taken the prescribed oath, it 
was ordered and adjudged by the clerk that he be discharged from 
custody. 

From this judgment the State and county commissioners for the 
county of Wake appealed to the Superior Court in term, and the said 
appeal being heard at the February Term, 1887, of the Superior Court, 
before Shepherd, Judge, the judgment of the clerk discharging the de- 
fendant was affirmed, and from that judgment the State and county 
commissioners aforesaid appealed to this Court. 

Attorney-Gsnerd fov the State. 
Geo. H. Snow for the county of W&e. 
Th,os. P. Deuuwm a,& Sam'l Wilder f ov dof endant. 
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DAVIS, J., after stating the facts: Chapter 27, section 2967 of The 
Code, prescribes, that "every person committed for the fine and costs of 
any criminal prosecution" may be discharged from imprisonment upon 
complying with the provisions of said chapter. The defendantsfiled his 
petition, and in all other respects complied with the provisions of 
chapter 27; taking the oath  res scribed in section 2972 of The Code, 
which, it will be observed, requires the insolvent to-swear that he is not 
worth the sum of '(fifty dollars, in any worldly substance," etc., instead 
of "one dollar in any worldly substance, above such exempbiorz as is 
aJ2ofted to' ma by law," etc., as was required prior to the act of 1881, 
chapter 76. I t  was suggested, the change might contravene the ccvnsti- 
tutional provision in regard to homestead and personal property exemp- 

tions, but a moment's reflection will remove all doubt. Upon 
(416) conviction the judgment of the court is, that the defendant be 

in the custody of the sheriff until the sentence of the court is 
complied with, usually until the fine and costs are paid. The prisoner 
can discharge himself from custody only by paying the fine and costs, 
or, which he is allowed to do, by complying with the provisions of 
chapter 27 of The Code, and taking the oath prescribed. He has his 
election to pay the fine and costs, or remain in custody, or if he has not 
the means wherewith to pay the fine and costs, he may give the notice, 
and take the prescribed oath. None of his rights of property are vio- 
lated. 

But section 707, subsection 17, of The Code, authorizes "the erection 
in each county of a house of correction, where vagrants and persons 
guilty of misdemeanors, shall be restrained, and usefully employed, etc., 
and section 786 of The Code provides for the establishment of work- 
houses "for the safekeeping, correcting, governing, and employing of 
offenders legally committed thereto," and the board of county commis- 
sioners for Wake say that this has been done in Wake, and the defendant 
was legally committed to the-workhouse, and that he is not entitled to his 
discharge, until the fine and costs are paid. This we think is governed by 
section 3448, of The Code, which relates to the same subject, and which 
provides that the detention of the prisoner shall not extend "beyond the 
time fixed by the judgment of the court." That "the amount realized 
from hiring out such persons shall be credited to them for the fine and 
bill of costs in all cases of conviction"; and that, "it shall not be lawful 
to farm out any such convicted person who may be imprisoned for the 
nonpayment of a fine, or as punishment imposed for the omffense of which 
he may have been convicted, unless the court before whom the trial is 
had shall in its judgment so authorize." 

These sections of The Code are in par& materia, and the conclusion 
to be drawn from them is, that the imprisonment, whether "in, arcta et 
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strida custodicc," or in  the workhouse, or the prisoner be farmed 
or hired out, cannot be extended "beyond the time fixed by the (417) 
court." 

This view is sustained by S. v. McNe'ely, 92 N. C., 829. The judges 
of the Superior Court may, i n  the exercise of their discretion, fix the 
time of imprisonment, and authorize the board of county commissioners 
to farm out the convict, as provided in  section 3448 of The Code, or 
employ him in  the workhouse, as provided in  section 786, and the pro- 
ceeds of his labor shall be applied to the payment of the h e  and costs, 
but the imprisonment cannot extend beyond the time fixed, and he may 
be discharged from commitment for the fine and costs, in  the manner 
prescribed in section 2967, at saq. There is no error. 

No  error. Affirmed. 

Cited: S. v. Burton, 113 N. C., 657; Fertilizer Go. v. Grubbs, 114 
N. C., 472; Lockharrt v. B m ,  117 N. C., 308; S. v. White, 125 N.  C., 
685; S. @. Morg~~n', 141 N. C., 732; Oakley v. Lasater, 172 N. C., 97. 

STATE v. ROBERT POWELL. 

Town O~dina1~:e-PemZty-MiSdam~amo+Ju~iSdiction. 

1. Under Article I, section 13, and Article IV, sections 12, 14 and 27, of the 
Constitution, the Legislature may establish courts inferior to the Supe- 
rior Court-may constitute the mayor of a town an "inferior court, with 
the jurisdiction of a justice of the peace," or may.constitute him a "spe- 
cial court within the corporate limits of the town," with a larger jurisdic- 
tion than that of justice of the peace-and may dispense with a jury 
trial in "petty misdemeanors," and provide other means of trial for such 
offenses. 

2. Persons violating sections 3 and 4 of the ordinances of the town of Mor- 
ganton, not only incur the penalty prescribed therein, but under sections 
11 and 12 of the charter of said town are also guilty of a misdemeanor, 
for which they may be tried and punished by the mayor as a "special 
court" for said town. 

(Camee v. 'Lnders, 4 D. & B., 246; Ymdleton v. Davis, 1 Jones, 93 ; Smith- 
wick v. Ward, 7 Jones, 64, and s. u. Moss, 2 Jones, 66; cited and ap- 
proved.) 

INDICTMENT on appeal from the mayor of the town of Mor- (418) 
ganton, tried before Graves, J., a t  Spring Term, 1886, of BURKE 
Superior Court. 

325 



I N  THB SUPREME COURT. [97 

The court dismissed the proceeding for want of jurisdiction, from 
which the Solicitor appealed. The facts are sgfficiently stated in the - - 

opinion of the Court. 

Attorney-Geaeml for the State. . 
S. J.  Erwin f o ~  defmdaat. 

SMITH, C. J. The prosecution against the defendant, commenced and 
tried before the mayor of the town of Morganton, is for a misdemeanor, 
in violating a town ordinance, and by defendant's appeal was carried to 
the Superior Court. The ordinance is set out in the record, and among 
other subjects of taxation, imposes upon the keeper of each stable a tax 
of ten dollars per annum, to be paid in advance, and a license obtained 
to carry on the business, and concludes with affixing a penalty, in these 
words : 

(6 Any person or persons, or companies, who shall begin, carry on or 
practice any of the business, trades, practices, professions or arts 
enumerated in section 3 (preceding), without first having paid the tax, 
and procured from the secretary of the board a license, shall forfeit and 
pay the sum of twenty-five dollars in addition to the tax." 

The charge is, that the defendant did begin and carry on the trade or 
business of keeping a "livery stable for pay, without first having paid 
the privilege tax of ten dollars, and procuring a license from the sec- 
retary," etc. 

The record of the proceedings in the Superior Court is not in entire 
harmony with the statement contained in the case sent, but the variance 
is not material. The entry in the record is: "Demurrer sustained. On 
motion of defendant's counsel, this action is dismissed for want of 

jurisdiction.". 
(419) The case sets out that the defendant moved to quash and dis- 

miss the said warrant and proceeding, upon the ground that the 
said ordinances enacted under said charter (Private acts 1885, ch. 120), 
created no criminal offense, but provided a simple penalty, recoverable 
by civil action, "which motion was sustained by the.court." The prose- 
cuting solicitor in the court below contended, as the Attorney General 
here contends, that by virtue of sections 11 and 12, the violation of the 
ordinances, although affixing a penalty, is likewise constitutgd a criminal 
act, the jurisdiction to try which is conferred upon the mayor. 

The first of these sections confers upon this officer, in general terms, 
the jurisdiction and authority of a justice of the peace, and then pro- 
ceeds to declare, that, "the mayor shall further be a Special Court 
within the corporate limits of the town, to'have arrested and try all 
persons who are charrgd with a rnisdlmmao~ for violating any or&& 
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m n c e  of the town; and if the accused shall be found guilty, he shall be 
fined at the discretion of the court or mayor, not exceeding the amount 
specified in the ordinance or ordinances so violated, or imprisoned at the 
discretion of the court or mayor, not exceeding the length of time speci- 
fied in the ordinance or ordinances, so violated, or both: Provided, the 
fine shall in no case exceed the sum of fifty dollars, nor the imprison- 
ment thirty days." Section 12 enacts, "that any person violating any 
ordinance of the town, sb, t l  b0 deemed guilty of a m;isdemeano.r, but the 
punishment thereof shall not exceed a fine of fifty dollars, and imprison- 
ment at labor on the streets for thirty days, ov both." 

I t  is quite apparent that violations of town ordinances not only 
impose a definite penalty, consisting of the license tax, which ought to 
be paid, increased by adding twenty-five dollars thereko, recoverable as 
such, but the quality of a criminal offense is imparted to them by the 
recited provisions of the incorporating statute. 

Statutes are not infrequent in the course of legislation where a (420) 
penalty is imposed for an act or neglect, and at the same time it 
exposes the offender to a criminal prosecution by the public, nor do we 
find the exercise of this power under the Constitution to have been 

A 

questioned. I t  presents, not the case of a double punishment for one 
offense, but a single and divided punishment, enforced by different 
methods. I n  an action for an assault and battery where the object is 
the recovery of damages for the personal injury, a jury adds those that 
are punitory, while at the same time the wrongdoer may be made to 
suffer by a public prosecution for the same ilkgaI act; Cawee v. Anders, 
4 D. & B., 246; Pewdleton v. Davis, 1 Jones, 98; Xmithwick v. Ward, 
7 Jones, 64. 

While the right of every person charged with crime of whatever grade 
to a trial by jury was secured in the former Constitution, and no power 
to punish without a convicting verdict couId be conferred upon the 
o5cers of a town, as was decided in S. v. Moss, 2 Jones, 66; a change 
has been made in the present Constitution, and the Legislature "may 
provide other means of trial for petty misdemeanors, with the right of 
appeal." Art. I, see. 13. 

The General Assembly is moreover authorized to distribute "the 
power and jurisdiction which does not pertain to the Supreme Court, 
among the other courts prescribed in this Constitution, or which ma,y be 
established by law, in such manner as i t  m a y  deem best." Art. IT, see. 12. 

The first clause in section eleven of the charter, constitutes the mayor 
"an Inferior Court" and clothes him with the functions of a justice of 
the p c e ,  whose jurisdiction is conferred and defined in section 27, of 
Article IV, of the Constitution. This jurisdiction in criminal cases is 
limited to the imposition of a fine or imprisonment, to each of which a 
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maximum is affixed, and while neither can be exceeded, both punish- 
ments cannot be imposed, nor any parts of both. 

(421) But the mayor is also constituted, "a Special Court within the 
corporate limits of the town," and in this capacity his authority 

is enlarged, extending to the infliction of both punishments, by express 
words used in that and in the next section. 

This enlargement of jurisdiction may have been the result of inad- 
vertence, buO. is plainly said, and must be held to convey the legislative 
intent. To this end we must mnex to the exercise of the power under 
the Constitution, the incidents appertaining to the exercise of power by 
a justice of the peace in reference to a jury and an appeal, as contained 
in The Code, section 898, and following. The association of the mayor's 
functions as those of "an Inferior Court" and of "a Special Court within 
the corporate limits" seems to indicate a similarity in the manner of 
their exercise as suggested. 

There is error in the ruling, and this will be certified that the cause 
may proceed to trial according to the law as declared in this opinion. 

Error. Venive de' nwo. 

Cited: S. 0. Da,vis, 111 N. C., 734; S. v. Burton, 113 N. C., 663; AS. v. 
Whitaker, 114 N .  C., 821; S. v. Brz'ttah, 143 N. C., 669. 

STATE v. L. W. RICE. 

Where a town ordinance leaves the fine or penalty imposed by it uncertain as 
to the amount, 'it is void for uncertainty, and a warrant founded on it 
will be quashed. 

(8. v. Crenshaw, 94 N. C., 877; 8. v. Cainan, BbiW, 883; Commissioners v. 
Hawis, 7 Jones, 281, cited and approved.) 

INDICTMENT, heard before Gilmer, J., at March Term, 1887, of DAVID- 
SON Superior Court. 

(422) The defendant was held under a warrant issued by the mayor 
of the town of Lexington, to answer criminally, and was con- 

victed before him, for the alleged violation of a town ordinance, and the 
part thereof material to be set forth here provides, that "any person 
whose duty i t  shall be to make such alterations, and who shall refuse to 
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do so, after due notice thereof, shall be fined a sum not exceeding five 
dollars, and one dollar for each and every day he may neglect to make 
such repairs." 

The defendant appealed to the Superior Court, and that court held 
that the ordinance in question was void, quashed the warrant, and gave 
judgment for the defendant, from which the State appealed to this 
Court. 

Attorney-Gemend and M. H.  P i m i x  f o r  the Stde.  
F. C. Robbins for defendad. 

MERRIMON, J., after stating the facts: We cannot distinguish this 
case from S. v. Crewhaw, 94 N. C., 877, and S. a. Cffiinan, ibid., 883. 
I n  those cases, and that of Cornm.issiowerrg v. Ha,r&, 7 Jones, 281, it was 
held that a town ordinance that left the fine or penalty to be imposed 
uncertain as to the amount of the same, was void for uncertainty. Here 
the fine to be imposed might be five dollars or any less sum. I t  was 
therefore uncertain, and the ordinance void. 

There is no error. Let this opinion be certified to the Superior Court 
according to law. I t  is so ordered. 

No error. Affirmed. 

Cited: S. vl. I r v k ,  126 N. C., 995; S. v. Ada'ingtm, 143 N. C., 686. 

(423) 
STATE v. ALBERT STARNES. 

Nswty Discovered E&dem+Appeal-Bill of Idictment-How 
Returned into Court. 

1. A new trial for newly discovered evidence cannot be given by the Supreme 
Court in a criminal action. 

2. Qucere, whether after an appeaI and the affirmance of the judgment, the - Superior Court can grant a new trial for newly discovered evidence in a 
criminal case. 

3. A new trial will not be granted for newly discovered evidence, when the 
new evidence is merely cumulative, and only tends to contradict the 
witness for the other side. 

4. No appeal lies from the refusal of a judge to grant a new trial for newly 
discovered evidence. 

329 



I N  T H E  SUPREME COURT. [9'7 

5. Where the record sets out that a bill of indictment was returned into open 
court by the hands of the foreman of the grand jury, it sufficiently appears 
that the grand jurors were present in court, and the entry is a proper one. 

( B i m m  v. Mann, 92 N. C., 12 ; Carson 9. Dellingger, 90 N.  C., 226; cited and 
approved.) 

INDICTMENT for rape, heard before Graves, J., at September Term, 
1886, of the Superior Court of UNION County. 

The defendant appealed. 
The facts fully appear in the opinion. 

Attorney-Gonmal fov the State. 
D. A. Cowhgtom fov defenda,nt. 

SMITH, C. J. When this cause was before the Court on the former 
appeal of the defendant, 94 N. C., 973, and no error was found in the 
record of which the prisoner could complain, application for an order 
for a new trial to be had in the court below, was made upon the ground 
of the discovery of new and material testimony in favor of the accused, 

since the former trial. The motion, so far as our own and the 
(424) researches of counsel disclose, is without precedent in the ad- 

ministration of the criminal law on appeals to this Court, and so 
fundamentally repugnant to the functions of a reviewing Court, whose 
office is to examine and determine assigned errors appearing in the 
record, that we did not look into the affidavits offered in support of the 
motion, nor hesitate in denying it. 

When the decision was certified to the Superior Court of Union, in 
order that it should proceed to resentence the prisoner, his counsel, when 
inquiry was made of him if he had aught to say why judgment of death 
should not be pronounced against him, at Fall Term, 1886, renewed the 
application for setting aside the verdict and granting the prisoner a new 
trial, upon the same grounds, sustaining i t  by the evidence contained in 
several affidavits, that of the prisoner himself among them. 

The material new testimony, aside from that produced to show the 
use of due diligence in the preparation of the defense and the procuring 
of witnesses in its support at the first trial, is contained in the affidavit 
of Eugenia Moser, a witness summoned and then too ill to be present and 
whose testimony, her husband, Arch Moser, stated to prisoner's counsel, 
would be essentially the same as his own, in consequence of which infor- 
mation, the trial was not delayed for her absence. 

This affidavit, mainly is not altogether relied on as bringing the 
application within the rule that prevails in civil wits, is reproduced in 
her own words, so far  as they are pertinent to the inquiry: "It was about 
half an hour before 12 o'clock on a Friday night, in November, 1884, 
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when Rosa came to our house, and said that some one had outraged her. 
She did not tell us who had done it, nor did she accuse any one; said 
she knew who did it. She also said, 'I have never told you all who 
did it.' " 

The affiant, after mentioning her going to the house of Rosa (425) 
the next morning, and finding her sitting on the hearth crying, 
proceeds : "Just then Pomp Belk passed in a wagon. Rosa saw him, and 
said, 'I believe that negro (pointing to Pomp) is the man who outraged 
me.' They asked me to see if he had boots on, and said the man who 
was here last night had boots on.'' 

At a subsequent time when Pomp came to Mr. Moser's house and 
inquired for him, and then asked to see Rosa, who from fear, would not 
go out, affiant states Rosa again said: "I believe he is the man who out- 
raged me, for he handles the same words that were handled to me last 
night. I think he is the man from his voice." I n  a second affidavit, she 
states more fully the occurrences of the night when the crime was com- 
mitted, and described what Rosa then detailed of the circumstances, in 
these words : "She said that the man who committed the outrage told her 
he would not hurt her, and said he was the same man who talked to her 
when she was picking cotton for John Whitley, and he was picking 
cotton for Billy Steal; that she knew who the man was, but was not 
going to tell any of us." 

Affiant further states, that after Rosa had gone to town for the war- 
rant and returned, John Whitley came to the house of affiant, and said 
to Rosa, he was afraid she had made a mistake, and taken out the war- 
rant for the wrong man, and that something not underst0.o.d having been 
spoken about Pomp Belk and John Dees, she told Whitley to go and 
have Pomp Belk put in the warrant. 

The court declined to set aside the verdict and reopened the case, 
finding as follows : 

I. That the newly disc0;vere.d witness, Eugenia Moser, would testify to 
the matters set out in her affidavit, and that such matters are most 
probably true. 

11. That this evidence would tend to discredit the prosecutrix, and is 
material. 

111. That the prisoner has used due diligence. 
IV. That on the trial, evidence was offered tending to dis- (426) 

credit the testimony of the prosecutrix, and the newly discovered 
evidence is cumulative merely ; And 
8. That i t  may probably change the result upon a second trial. 
The court, upon these findings, refused a new trial, in deference to 

the adjudication of the Supreme Court, that a new trial should not be 
granted where the additional evidence is merely cumulative and im- 
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~ e a c h i n ~ ,  and not independent. To this ruling the prisoner excepts, and 
in answer to the same propounded interrogatory if he had aught further 
to saw why sentence should not be pronounced, moved in arrest of 
judgment, for that, 

I. The record fails to show that the bill of indictment was returned 
into open court by the grand jurors as a body; and 
11. The record affirmatively states the contrary. 
This motion was also overded, and from the judgment of death pro- 

nounced against the prisoner, he appealed. 
Without stopping to inquire whether at this late stage in the Proceed- 

ings, and after an unsuccemful appeal to the Supreme Court upon 
alleged errors in law, such an application can be entertained in the 
Superior Court, to whose jurisdiction the cause has been remitted, we 
proceed, as did the judge who assumed the right to act upon the appli- 
cation, to consider the case upon its merits, as if made in  due and apt 
time, and to a court having jurisdiction. 

The judge refused to exercise the invoked power upon a simple legal 
ground that i t  was unwarranted by the practice recognized and acted on 
as a governing rule, which requires.the newly discovered evidence to be 
something more than cumulative, and that this was competent only for 
the purpose of discrediting the witness, in her identification of the 

prisoner as the author of the outrage upon her person. I t  all 
(427) tends to show that no reliance can be placed in what she swears 

about the prisoner, because she first charged the crime upon 
another. But she had charged the same man, Pomp Belk, in the warrant 
sued out for the crime, and this was in proof upon the former trial. 
The new but intensifies the former evidence, that the prosecutrix first 
accused another party, and this does not seem to have been in any 
manner contradicted when heard by the jury, and must have been con- 
sidered by them in determining the credit due to her testimony in iden- 
tifying the accused, after her conflicting previous statements. 

Not only is the proposed evidence directed to the impairment of con- 
fidence in her sworn recognition of the criminal, but it is also of the 
same character and but a repetition of what was before shown. The 
present are her declarations made soon after the outrage, and in the 
confusion incident to its perpetration, and before they were embodied in 
the more solemn form of suing out a State warrant and charging the 
crime upon another. 

Not only does the proposed proof assail the integrity or memory of 
the witness, or both, but it is confined to the very same point, and not 
more forcible than that before adduced. I t  is therefore only cumulative, 
and to the same point. The law was properly declared by the court as 
regulating the practice in similar applications in civil cases. 
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"It is a well settled rule of law" (we quote from the opinion of 
Herrimon, J., delivered for the Court in Simmom v. M a m ,  92 N. C., 
12))  "that a new trial will not be granted upon the ground of newly 
discovered evidence, if this evidence is merely cumubative (the italics 
are in the opinion), or in corroboration of evidence received on the 
former trial in respect to a particular point, or in support of a particular 
allegation." See cases cited. 

Moreover, the granting or refusing a new trial for such cause, is the 
exercise of an unreviewable discretion in the judge, as decided in Carson 
v. Dellinger, 90 N. C., 226, where the practice is fully discussed. 

While in this case, the judge puts his refusal upon the ground (428) 
that the case made does not come up to the rule in one essential 
particular, he does not abnegate the power to make the order when all 
its requirements are met, and this in the pending application, and there 
is no error in law in his ruling. 

The motion in arrest of judgment, based upon the manner of return- 
ing the bill into court, though not specifically mentioned in the opinion 
in the former appeal, is necessarily disposed of in the concluding declara- 
tion of this Court. "that there is no error in the record." But if it had 
been, the motion finds no support in the record, which says, "which said 
bill of indictment the jurors aforesaid, on 7 April, 1885, i t  being Tues- 
day of the first week of the term of the court, returned into open court 
by the hands of J. M. Ferrell, their foreman." This language is not 
reasonably susceptible of the interpretation put upon i t  by the prisoner's 
counsel. I t  is explicit that the grand jurors themselves were present 
and returned the bill, and that their foreman, in their behalf, and by 
their assent, handed in the bill, and this is the usual and proper practice. 
There is no error. 

We deem the occasion a proper one to speak of the zeal, ability, and 
persevering energy with which the prisoner's defense has been conducted 
by counsel assigned by the court, and without fee, and the assurance 
which professional devotion to duty gives, that justice will be impar- 
tially administered to all, irrespective of their means or condition in 
life, in our courts. 

No error. Affirmed. 
0 

Cited: 8. a. DeGraf, 113 N. C., 694; 8. v. Edwards, 126 N.  C., 1055; 
S. v. Counci2, 129 N. C., 513; Turner v. Davis, 132 N. C., 190; 8. v. 
Reyk tw,  133 N. C., 754; Adan v. Dozsb, 146 N. C., 13;  Crisco v. Your, 
153 N. C., 436; Johnsom v. R. R., 163 N. C., 454; 8. v. Ice Cb., 166 
N. C., 404; Land Co. v. Bodic, 168 N. C., 100; A l m a d e r  v. Ce'cihr 
Wo6ks, 177 N. C., 537; Brown v. Hillsboro, 185 N. C., 380; S. v. Harts- 
fiald, 188 N. C., 358; S. zr. Grifin, 190 N. C., 135. 
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(429) 
STATE v. ED. GILMER. 

Evidme-La,rce:ny-Judge's Charge. 

1. Where a defendant is introduced as a witness in his own behalf, his testi- 
mony is to be considered by the jury, and he has the right to have the 
jury instructed as to the effect of his evidence, if believed by them. 

2. Where the evidence presents the case in two aspects, the trial judge should 
charge the jury in both aspects of the case. 

3. Where the defendant was indicted for larceny and evidence of his guilt 
was introduced by the State, and as a witness in his own behalf, he testi- 
fied that the prosecutor was intoxicated, and at his request, he (the de- 
fendant) was taking care of property alleged to have been stolen; I t  wcls 
held, error in the trial judge not to present the case to the jury in the 
aspect presented by the defendant's evidence. 

(Baileu u. Pool, 13 Ired., 404; 8. v. Cardwell, Busb., 245; 8. v. Dunlap, 65 
N. C., 288 ; B. v. Matthews, 78 N. C., 523 ; 8. v. Cfradg, 83 N. C., 643 ; cited 
and approved.) 

INDICTMENT for larceny, tried before Clmrk, J., at June Term, 1886, 
of GUILXORD Superior Court. 

The defendant is indicted for the larceny of goods, taken from the 
person of the prosecutor, one Sherwood. 

There was evidence for the State, tending to prove the guilt of the 
defendant. 

H e  was examined on the trial as a witness in his own behalf, and 
testified as follows : "That he took the walk at  Sherwood's instance; that 
Sherwood was intoxicated, and threw away the articles except the hat, 
and that he gathered them up to preserve them for Sherwood, who sat 
down in the woods, where he was found by Reese; that Sherwood's hat 
dropped off, and Sherwood took defendant's hat, put i t  on, and leaned 
his head against a tree; that defendant placed the articles in Sherwood's 

hat, and insisted on returning, which Sherwood refused to do; 
(430) that defendant then, by agreement with Sherwood, returned to 

the saloon, at which place he was to wait for Sherwood; that 
shortly thereafter, while engaged in  a game of "pool" a t  Jeffries', he 
was arrested by Reese." 

The defendant's counsel asked the court to instruct the jury, that if 
they believed his testimony, then he was not guilty. The court "did 
not so instruct the jury, but told them that if Sherwood was so drunk 
that he did not know that the defendant took the goods; or that if 
defendant resorted to a trick to procure them, and if he took them feloni- 
ously, he was guilty of larceny." 

There was a verdict of guilty, and judgment for the State, from 
which the defendant appealed to this Court. 
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Attomay-Gmeml for the State. 
No counsel for defendant. 

MERRIMON, J., after stating the facts: I n  our judgment, the defendant 
was entitled to the instruction prayed for by his counsel, or the sub- 
stance of it. He  was a competent witness in his own behalf, and he had 
the right to have his testimony go to the jury, and be considered by 
them like that of any other witness, and have them give it such weight 
as they might deem just. If his testimony was true, plainly he was not 
guilty, because, in that case, in no reasonable view of what he did, could 
it constitute the crime of larceny. 

According to his account of what he did, he was walking in the woods 
with an intoxicated companion at the latter's request, and instead of 
stealing the property in question, he only sought to take care of it for 
the owner, who was not in a condition to take care of i t  himself. Truly 
such friendly acts, under such circumstances, could not be deemed 

I t  may be, that his testimony was not true, but it was for 
the jury to determine any question in that respect, and without (431) 
prejudice. 

The court made no allusion in its charge to the testimony of the de- 
fendant, although expressly requestgd to do so. That it did not, 
tended to prejudice him before the jury, especially, as the charge directed 
their attention to the evidence of the State going to grove guilt. 

Granting that the charge, so far as it went, was correct, the court 
ought to have gone further, and directed the attention of the jury to that 
view of the evidence favorable to the defendant, certainly as he asked it 
to do so. 

When on the trial, the evidence is conflicting and presents the case in 
two or more distinct aspects, one or more of them favorable to one side, 
and one or more favorable to the other, the court, in applying the law, 
should direct the attention of the jury to such various aspects, more 
especially when called upon to do so. I t  might-oftentimes would- 
greatly and unjustly prejudice a party, if this were not done. I t  would 
be worse, if the court should direct the attention of the jury to the view 
favorable to one side, and not to that favorable to the other. Bailmj v. 
Pool, 13 Ired., 404; S. v. G ~ d w e T l ,  Bus., 245; S. v. Dunlap, 65 N. C., 
288; 8. v. Matthewa, 78 N. C., 523; S. v. &dy, 83 N. C., 643. 

There is error. The defendant is entitIed to another trial. To that 
end, let this opinion be certified to the Superior Court. I t  is so ordered. 

Error. Reversed. 

Cited: 8. 21. Mslton, 120 N. C., 597. 
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(432) e 

STATE v. WILSON CROWDER. 

1. The offense of removing a crop by a tenant before paying the rent and 
discharging all liens of the landlord on it, is not complete, unless the 
crop is removed without giving the five days notice, for if the notlce is 
given, removing the crop is not an offense. 

2. The want of such notice may be proved by any competent evidence, and it 
is not necessary that it should be proved by the landlord or his agent 
or assignee. 

(B. v. Wilhwne,  87 N. C., 529; cited and approved.) 

INDICTMENT for removing a crop, tried before Cla~lc, J., and a jury, 
at January Term, 1887, of ANSON Superior Court. 

There was a verdict of guilty, and the defendant appealed. The facts 
appear in the opinion. 

Attorney-Gen,eraI fov the Btafe. 
Nu counsel f o r  defemdant. 

MEBRIMON, J. The statute (T& Code, see. 1759), in respect to "land- 
lord and tenant,'' provides that, ('Any lessee or cropper, or the assigns of 
either, or any other person, who shall remove said crop, or any part 
thereof from such land, without the consent of the lessor or his assigns, 
and without giving him or his agent five days notice of such intended 
removal, and before satisfying all the liens held by the lessor or his 
assips on said crop, shall be guilty of a misdemeanor; and if any land- 
lord shall unlawfully, wilfully, knowingly, and without process of law, 
and unjustly, seize the crop of his tenant, when there is nothing due him, 
he shall be guilty of a misdemeanor." 

The offense thus prohibited is not complete unless the lessee, or crop- 
per, or the assignee of either, or other person, removed the crop, 

(433) or a part of it, without giving the lessor or his assigns five days 
notice of such intended removal, and this essential fact must 

constitute part of the charge in the indictment. The statute plainly so 
provides. 

I t  is not simply such removal without the consent of the lessor or his 
assigns and before satisfying all liens on the crop held by them, that 
constitutes the offense; this is not the offense prohibited-but i t  is this, 
done without giving five days notice to the lessor or his assigns or his 
agent, that constitutes it. 
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The purpose is to make i t  indictable to thus remove the crop or any 
part of it, without notice to the lessor or his assignee, and thus deprive 
him of just opportunity to enforce his lien, and to that end, take such 
steps as need be taken to prevent such removal. If the notice is given, 
and the lessor or his assignee fails to enforce hie lien and to take steps to 
prevent the removal, then i t  is not indictable to remove the crop. I n  
that case, the inference would be, that the lessor or his assignee assented 
to the removal, or that he had no lien on the crop. 

The court instructed the jury, that the defendant "must pay for the 
rent and supplies, and he must give the five days notice. I f  he failed to 
do eithw of thme things, he would be guilty." I n  this there is error, 
for the reasons stated above. 

I t  was incumbent on the State to prove that the defendant did not 
give the five days notice as required, because that fact was an essential 
constituent element of the offense charged. S. w. Wilbmrne, 87 N. C., 
529. I t  was not, however, necasary to prove that fact by the lessor or 
his assignee; i t  might be proven by any competent evidence that would 
satisfy the jury that such notice had not been given. 

There is error, and the defendant is entitled to a new trial. To  (434) 
that end, let this opinion be certified to the Superior Court 
according to law. I t  is so ordered. 

Error. Reversed. 

Cited: S. vl. Bell, 136 N. C., 675; S. d. Gomol; 142 N. C., 704; S. v. 
Harm's, 161 N. C., 268; S. v. John,vom, 188 N. C., 594. 

STATE v. SAMUEL B. PEARSON. 

1. The decision of the judges of election that a person is entitled to vote, is 
a complete defense to an indictment for illegal voting, although such 
person may not in fact be entitled to vote. 

2. Qum-e, whether a pardon will restore the right to vote to one who has 
been convicted of an infamous crime. 

(8. v. Boyatt, 10 Ired., 336; 8. v. H w t ,  6 Jones, 389; cited and distinguished.) 

INDICTMENT, tried before Gra,ves, J., and a jury, at March Term, 
1886, of BURKE Superior Court. 
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The defendant is indicted under the statute (The Code, see. 2709), 
for having unlawfully voted at the general election in November, 1884. 

H e  pleaded not guilty, and the jury rendered a special verdict, from 
which i t  appears, that at Spring Term, 1882, of the Superior Court of 
the county of Burke, he was convicted of the crime of manslaughter- 
that at the time of the conviction he was only nineteen years of age- 
that subsequently, and before he attained his majority, the Governor 
pardoned him for this offense, he having been sentenced to ten years 
imprisonment in the penitentiary; that after he came of age, and shortly 
before the general election for Governor, President and other officers, in 
1884, he had himself registered as a voter in Silver Creek Township, in 

the county mentioned above; that on the Saturday next preceding 
(435) this election, when the registrar and judges of the election had 

assembled, as required by the statute (The Code, sec. 2677), to 
afford opportunity to those who wished to do so, to challenge voters, he 
was notified that on the registration book his name was marked "chal- 
lenged"; that he appeared at once and told the judges '(that if he had 
the right to vote, he wanted to vote, but if they decided he had not a 
right to vote, he would not vote, as they were the ones to decide it"; that 
on the day of the election he appeared at the polling-place, and handed 
his ballot to the judges of the election; one of them called out his name 
and said, "registered and voted," and his ballot was deposited in the 
ballot-box, and there was no challenge of his vote at that time. 

The court being of opinion that upon the facts found by the special 
verdict he was not guilty, a verdict to that effect was entered, and there- 
upon there was judgment that the defendant be discharged, and go 
without day, from which the State appealed to this Court. 

Atto'r"fieyCSemesai1 f o ~  t h o  S t a f e .  
No c m n s e 3  f o ~  dlefendamt. 

MERRIMON, J., after stating the facts: The findings of the facts by the 
special verdict in some respects are not as definite and satisfactory as 
they should be; but we think that it sufficiently appears, that there was 
no question of the defendant's right to vote, except upon the ground 
that he had been convicted of the crime of manslaughter. As to that, he 
had been pardoned by the Governor. His right to vote had been chal- 
lenged. He at once appeared before the registrar and judges of the 
election, at the time and place as required by law, and frankly submitted 
to them the question of his right to vote, saying as he did so, if he ''had 
the right to vote, he wanted to vote, but if they decided he had not a. 

right to vote, he would not vote, as they were the ones to decide." 
(436) I t  was the duty of the registrar and judges to hear and decide the 
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question. thus submitted. I t  does not appear affirmatively that they 
did deliver any formal decision and enter the same in a book or on 
paper-this was not necessary-it was sufficient if they decided. Their 
proceedings were summary and informal. The presumption is, they 
did decide. The registrar did not erase his name from the books, as he 
was required to do, if the challenge was sustained. The defendant was 
afterwards allowed to vote without question or further challenge, the 
same judges receiving his vote, and the registrar being present. I t  was 
their duty to challenge his vote on the day of election, if they had reason 
to believe or suspect that he was not qualified. 

So that we think it sufficiently appears that the registrar and judges 
of election did decide that he had the right to vote. 

L, 

This decision, however erroneous, if honestly made, and so acted upon 
by the defendant, gave him the right to vote in contemplation of the 
statute making it criminal to vote illegally, although the rightfulness of 
his vote might afterwards be questioned in any proper civil action or 
proceeding. While the decisions of the registrar and judges of election 
in respect to the qualifications of electors, are very important, and should 
be made upon vigilant inquiry, care, scrutiny and deliberation, they are 
not final and conclusive. They are intended to facilitate the right of the 
elector entitled to vote, and secure an honest and just election, subject to 
the authority of any proper jurisdiction, to inquire into and decide upon 
the lawfulness of any vote, or any number of votes given. But their 
decision in favor of the right of a party to vote, in the absence of fraud 
and collusion, must have the effect o'f securing the voter immunity from 
criminal liability, if it should afterwards appear that 'he did not have 
the right to vote. I t  would be unjust and monstrous to establish a tri- 
bunal, charged with jurisdictional functions to decide questions 
that might arise as to the right of one claiming the right to vote (437) 
at an election, and in case of a decision in his favor, and he voted, 
to make him amenable criminally and subject to prosecution! The 
statute does not so provide. 

I t  is not alleged or suggested that the registrar and judges of election 
and the defendant acted in bad faith in this case, and the former having 
decided that the defendant had the right to vote as he did, he was not 
guilty of the offense charged against him. 

This renders i t  unnecessary for us to decide upon the legal effect of 
the pardon mentioned in respect to the defendant's eligibility as an 
elector, and we express no opinion in that respect. 

This case is unlike the cases of S. e. Boyett, 10 Ired., 336, and S. u. 
Ha,&, 6 Jones, 389. I n  these cases, the judges of election did not decide 
in favor of the right of the parties respectively to vote or at all-they 
voted in the absence of any decision. The learned judges who delivered 
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the opinions of the Court in them, said, however, that if there had been 
a decision in favor of the right to vote, the defendants would not have 
been guilty. 

There is no error. Let this opinion be certified to the Superior Court 
according to law. I t  is so ordered. 

No error. Affirmed. 

STATE v. CHRISTOPHER A. BLAND. 

The law does not clothe a police oflicer with authority to judge arbitrarily of 
the necessity of killing a prisoner to secure him, or of killing a person to 
prevent a rescue, and it must be left to the jury to pass on the necessity 
for such killing. 

(8. u. NtaZcup, 2 Ired., 50; 8. u. MoNimch, 90 N. C., 696; 8 .  v. Pendergrass, 
2 D. & B., 365; cited and approved.) 

THIS was an indictment for manslaughter, tried before Merm'mon, J., 
at January Term, 1887, of PITT Superior Court. 

The defendant was charged with the felonious slaying of one John 
Cannon. 

There was no objection to the admission of testimony, but the accused 
was a police officer of the town of Bell's Ferry, and the evidence showed 
that the homicide was committed while in discharge of his duty as such, 
and the only point insisted upon was, that his Honor in his charge to the 
jury, failed to draw a proper distinction between a homicide committed 
by an officer in the discharge of his duty in arresting and confining pris- 
oners, and one committed by a private person. 

The evidence and charge of the court are set out at length in the 
record, but no exception is taken to the evidence, and the charge of his 
Honor complained of, sufficiently refers to it to render the exceptions 
intelligible, without reporting it here. 

After charging the jury that they must be satisfied beyond a reason- 
able doubt that the death of the deceased was caused by the blow ad- 
mitted to have been inflicted by the prisoner, or they must acquit, he 
proceeds as follows: "If the jury shall be satisfied by the evidence, that 

the defendant was at the time a police officer of Bell's Perry, ad- 
(439) mitted to be an incorporated town, and that Tom Brooks w$s in 

said town at the time, engaged in a difficulty with a negro, or was 
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drunk and disorderly in the presence of the defendant, then the defend- 
ant not only had the right, but it was his duty to arrest him, without a 
warrant, and if he did arrelst him under such circumstances, he had the 
right, and i t  was his duty, to keep him in custody, and to this end to 
commit him to the place of confinement used by the town, until he could 
conveniently be carried before the mayor of the town; and if while he 
had him under arrest, the deceased attempted to rescue him, or to pre- 
vent the defendant from using the necessary means to keep him in 
custody until such time as he might conveniently take him before the 
m a p  for trial, and if in order to keep Brooks in custody and prevent 
his rescue by deceased, it was necessary for the defendant to strike the 
deceased with the "billy," and defendant in striking the blow used no 
more force than was necessary (and in estimating the necessary force 
iq this view of the case, the jury need not be very nice, or as is some- 
times said, weigh in gold scales), the defendant will be justified or ex- 
cused, and the jury will return a verdict of not guilty. But when the 
defendant arrested Brooks, it was his duty to carry him before the mayor 
for trial as soon as he conveniently might, and if he could have done so, 
immediately, and Brooks at the time was not too much intoxicated, but 
in a condition to be tried by themayor, then the defendant had no right 
to carry him to the place of confinement used by the town, and unless 
defendant acted honestly according to his sense of right, and not under 
a pretext of duty in starting with Brooks to such place, if he struck the 
deceased the fatal blow to prevent the deceased from defeating his, de- 
fendant's, purpose, to carry Brooks to such place of custody, he would be 
guilty of manslaughter. 

"In any view of the case, the jury must be satisfied from the (440) 
testimony, that it was absolutely necessary for the defendant to 
strike the deceased, for it is nocessit:y that distinguishes between man- 
slaughter and excusable homicide, and i t  is for the jury to say from the 
testimony, whether the defendant acted honestly, and not under a pre- 
text of duty, in starting with Brooks to a place of confinement used by 
the town, instead of to the mayor. 

"If at the time the defendant struck the deceased, the deceased was 
coming at him with a stick drawn upon him, and defendant had reason 
to believe, and did believe, he was in danger oS losing his life, or suffer- 
ing great bodily harm at the hands of the deceased, and struck because it 
was necessary for him to so protect his life or himself from enormous 
bodily haxm, and there was no other way of saving his life or avoiding 
such harm, he would be justified. But in this view of the case, the jury 
must be satisfied from the testimony, that unless the defendant had 
struck the deceased, he, the defendant, was in imminent and manifest 
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danger of losing his life, or suffering enormous bodily harm, or that he 
had reasonable grounds to believe, and did believe, that he was in such 
danger. 

"In order to enable the jury to form a correct judgment whether the 
defendant at the time was in such danger otr not, they may, as far as 
possible from the testimony, place themselves in the defendant's situa- 
tion, surrounded with the appearances of danger, if there were such 
appearances, with the same degree of knowledge of the deceased's prob- 
able purpose which the defendant possessed, if he possessed such knowl- 
edge. 

"The jury are to judge of the reasonableness of the defendant's appre- 
hension of danger, from the testimony, and must be satided that they 
were well grounded. . . . The defendant insists that he was a duly 
appointed and sworn officer, and that as such officer he had the right \to 

arrast Brooks without a warrant, because he was in defendant's 
(441) view, disorderly, cursing and swearing, in violation of an ordi- 

nance of the town. He insists that he did arrest Brooks, and had 
him lawfully in custody, and when he had him so arrested and in cus- 
tody, the deceased, armed with a stick, attempted to rescue him, and to 
prevent the rescue, it was necessary for him to strike the deceased with 
the "billy," and that he did strike him, because it was necessary for him 
to do so. If you are satisfied beyond a reasonable doubt from the evi- 
dence, that the blow caused the death of the deceased, then, unless you 
are satisfied f r o a  the testimony, that i t  was necessary to prevent the 
deceased from rescuing Brooks, to strike the blow, you will find the 
defendant guilty, unless he struck the blow in self-defense. 

"If the defendant was a policeman of the town, as he insists he was, 
the law clothed him with the same authority to make arrests within the 
town, as is vested in a sheriff, and if he could have kept Brooks in 
custody and prevented deceased from rescuing him without striking, it 
was his duty to do so. Were there by-standers? I f  so, he had authority 
to call them to his aid, and if by doing so he could have avoided striking 
the deceased, he should have done so, and if he failed to do so, he was 
not justified in striking the deceased, and i t  will be your duty to return 
a verdict of guilty; but if the situation was such that he could not rea- 
sonably and conveniently procure assistance, then he had a right to use 
such force as was necessary under the circumstances, to secure Brooks, 
and if in the due exercise of that right he struck deceased, he was justi- 
f i d "  

There was a verdict of guilty, and from the judgment the defendant 
appealed. 

Attorney-Gentera,l f o~ the State. 
Thos. M. Argo for defelzdamt. 
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--- -- 

DAVIS, J., after stating the facts: We have set out the charge (442) 
of his Honor fully, because it was insisted by the counsel for the 
defendant, that being a policeman, clothed with the authority to arrest 
and detain the person violating the ordinance of the town of Bell's 
Ferry, he was the sole judge of the propriety and necessity of carrying 
him to the place of confinement, and of the necessity of using force to 
prevent his iescue, and of the extent to which it was necessary, and that 
the charge of his Honor failed to present to the jury a proper distinction 
between a ho'micide committed by a private individual, and one com- 
mitted by an officer thus clothed with-the authority, and charged with 
the duty of arresting and detaining violators of the law, and invested 
with the rights, within their discretion, to judge of the necessity and of 
the mode of confining such violators. 

q p o n  a careful review of his Honor's charge, we are unable to dis- 
cover any error of the nature complained of, and altogether it presents 
to the jury the rights and authority of the defendant as an officer, and 
the extent of his power, in as just and favorable light as he was en- 
titled to. 

The case of S.  v. Stallcup, 2 Ired., 50, was relied on by the defendant. 
I n  that case it was held, that the osfficer was justified in tying a prisoner, 
when i t  was necessary to secure him, and of the necessity of adopting 
that mode of securing him, the officer was the judge, but in that case 
Judge Galstow said : "He (the officer) will be liable, although he does not 
tranicend his powers, if he grossly .abuse them, and whether he did or 
not so abuse them, was the proper inquiry to be submitted to the jury. 
Upon this inquiry, we hold that the instructions should have been . . . 
that there was an abuse of authority, if the facts testified to convinced 
the jury that the officer did not act honestly in the performanee of duty 
according to his sense of right, but under the pretext of duty, was grati- 
fying his malice, but if they were not so convinced, he did not abuse his 
authority." 

Stalcup was a constable, and indicted for an assault and bat- (443) 
tery upon the prosecutor, whom he had tied as a mode of secur- 
ing him, and of the necessity of adopting that mode he was the judge; 
but it was for the jury to say from the evidence, whether he was acting 
honestly and from a sense of duty, or under a pretext of duty. The law 
does not clothe an officer with the authority to judge arbitrarily of the 
necessity of killing a prisoner to secure him, or of killing a person to 
prevent a rescue of a prisoner. He cannot kill unless there is a necessity 
for it, and the jury must determine from the testimony, the existence or 
absence of the necessity. They must judge of the reasonableness of the 
grounds upon which the officer acted, and the charge of his H ~ n o r  is 
fully warranted by the cases of S. v. Staleup, supra; S. v: McNimh, 
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90 N. C., 696; and S. v. Pe~eurpass, 2 2. & B., 365; and is a full and 
clear statement of the law as applicable to the several phases of the 
testimony in  the case. 

There is no error. Let this be certified. 
N o  error. Affirmed. 

Cited: S. u. Pugh, 101 N. C., 740; S. v. McMaha, 103 N. C., 382; 
S. v. RolIIins, 113 N. C., 733, 5 ;  8. u. S'immom, 192 N. C., 696. 

STATE v. W. K. BALLAHD. 

Evidence-CbIlateml Mat te~rs lQontra~ic iq  Witmess-Larceny 
of &owing Crops-Indictmmt. 

1. While as a general rule the answer of a witness on cross-examination to 
questions about collateral matters is conclusive, the rule does not apply to 
questions in regard to matters which, although collateral, tend to show 
the temper, disposition and conduct of the witness in relation to the 
cause or parties. 

2. Where the cross-examination, instead of being general, descends to particu- 
lars, the party is bound by the answer to collateral matters, even when 
they go to show the witness's temper and conduct in relation to the cause 
or parties. 

3. An indictment for the larceny of growing crops need not allege that the 
crops were cultivated for food or market, unless the larceny charged was . that of some fruit or vegetable cultivated for food or market, not specifi- 
cally mentioned in the statute. 

(S. v. P a t t m m ,  2 Ired., 346; B. zr. Roberts, 81 N. C., 806; 8. v. Glissoa, 93 
N. C., 510; CZwk v. CEwb, 65 N, C., 661; S. v. Liles, 78 N. C., 496; S. v. 
Brqrg, 86 N. C., 690; S. v. Thompson, 93 N. C., 538; cited and approved.) 

(444) 

Court. 

THIS W& an indictment for larceny of growing crops, tried 
before Gilmer, J., a t  September Term, 1886, of ANSON Superior 

The indictment charged that the defendant, "one peck of corn, of the 
value of six pence, the property of A. B. Wheeless, then and there 
standing and remaining ungathered in  a certain field of the said A.-B. 
Wheeless, there situated, feloniously did steal, take and carry away," etc. 

Robert A. Carter, a witness for the State, testified that he had em- 
ployed three members of the bar to assist the solicitor in the trial, and 
that he had paid them for their services; that he had no interest in  the 
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property alleged to have been stolen by the defendant, and that the 
owner of the alleged stolen property had declined to prosecute this 
indictment. 

H e  was asked by defendant's counsel, if he had not gone to the de- 
fendant's house, about the time the indictment was found, carrying with 
him a double barrel shot gun, and finding that the defendant was not at 
home, if he had not said to the defendant's wife, that if Ballard (mean- 
ing to include the defendant), did not get off from the land they were 
then on, he would put them all in jail? I n  answer to this question, he 
said he did go to the defendant's house with the shot gun, and finding 
the defendant absent from his house, he left a message with the defend- 
ant's wife, which was as follows : 

"Tell your husband (meaning the defendant), he must get off the 
land which I claim and he now holds." H e  further stated that 
the land claimed was then in suit between the witness (Carter) (445) 
and W. I(. Ballard. 

The wife of the defendant was then put upon the stand, in behalf of 
the defendant, and in the course of her testimony she was asked: "Did 
R. A. Carter come to the house of your husband, with a double barrel 
shot gun, and finding your husband away from home, say to you: 'that 
if the Ballards, meaning the defendant and his father, did not get off 
from the land the defendant was then on, being the land then in suit 
between him and the defendant, he would put them in jail?' " 

The solicitor objected to the question and the answer thereto. The 
objection was sustained by the court, and the defendant excepted. There 
was a verdict of guilty. Motion for a new trial. Motion overruled. 

The defendant then moved in arrest of judgment, upon the ground 
that the indictment omitted the words "cultivated for food or market," 
which he insisted, constituted a material part of the offense. 

This was overruled, and judgment was pronounced, from which the 
defendant appealed to this Court. 

Attomy-Generail f or the State. 
No counsel for d e f d m t .  

DAVIS, J., after stating the facts; The first exception is based upon the 
rejection of the testimony of the defendant's wife, to controvert the 
statement of the witness Carter. - 

I t  has been well settled in this State, since the case of S. v. Pa,ttersom, 
2 Ired., 346, that while the rule has been to regard the answers of wit- 
nesses on cross-examination as conclusive in reply to collateral questions, 
yet the rule does not apply '(as to matters, which although collateral, 
tend to show the temper, disposition and conduct of the witness in rela- 
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tion to the cause or the parties." His answers as to these mat- 
(446) ters may be contradicted. S. v. Robe&, 81 N. C., 606; S. v. 

GZksm, 93 N. C., 510 ; 1 Greenleaf, sec. 449. 
I n  this case, the temper, disposition and conduct of the witness Carter 

were sufficiently apparent from his words and acts, and as was said by 
Pm~son, C. J., in Clark v. G%rk:, 65 N.  C., 661, "When the cross- 
examination, instead of being general, descends to particulars, then the 
party is bound by the answer, and cannot be .allowed to go into evidence 
aliunde, in order to contradict the witness, for it would result in an 
interminable series of contradictions in regard to matters collateral, and 
thus lead off the mind of the jury from the matter at issue." 

We think there was no error in excluding the testimony of defendant's 
wife in the particular excepted to. 

The motion in arrest of judgment was properly disallowed. 
The Code, section 1069, d e c l w  that "if any person shall steal or 

feloniously take and carry, away any maise, co,rn, wheat, rice or other 
grain, or any cotton, tobacco, potatoes, peanuts, pulse, or any fruit, 
vegetable or other product cultivated for food or market, growing, stand- 
ing, or remaining ungathered, in any field or ground, he shall be guilty 
of larceny and punished accordingly.'' 

I t  is manifest, not only from a fair and proper construction of the 
language of the statute, but from the course of legislation upon the 
subject, that the qualifying words, "cultivated for food or market," 
apply and are limited to "any fruit, vegetable, or other product," and 
do not apply to the several articles specifically named in the statute. At 
common law, growing crops were not the subject of larceny. The first 
statute upon the subject was in the Acts of 1811, incorporated in the 
Rev. Stat., ch. 34, see. 24, and made the stealing of specific crops therein 

a named larceny. This was brought forward in the Rev. Code, chap. 34, 
see. 21, and the qualifying words, "cultivated for food or market." The 

taking of figs, watermelons, blackberries, or other fruits or 
(447) vegetables, unless cultivated for food or market, would not be 

larceny, and as to such products the qualifying words of the 
statute constitute a material and necessary part of the descriptions, but 
they are not necessary as to the articles specifically named in the statute. 
S. v. Liles, 78 N. C., 496; S. v. Bm,gg, 86 N.  C., 690; S. v. Thompson, 
93 N. C., 538. 

Theye is no error. Let this be certified. 
No error. Affirmed. 

C i t d :  S. v. Williams; 117 N.  C., 764; Burnstt v. R. R., 120 N.  C., 519. 
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STATE v. WILLIAM ELLIS. 

1. A defendant in a criminal matter can only be examined as a witness by 
his own request, but if he does make the request and is examined, his 
statements can be used as evidence against him. 

2. Where a prisoner made certain confessions which were induced by hope, 
and therefore inadmissible, but a day or so after, upon his examination 
before a committing magistrate, he asked to be examined as a witness on 
his own behalf, when he admitted that he had made the confessions, but 
said that they were not true; It w a s  held, that his evidence given before 
the magistrate was admissible against him, and it was for the jury to 
say whether they believed the confession, or that part of his evidence de- 
claring that the confessions were not true. 

(S.  u. Roberts, 1 Dev., 259; 8. v. WhitfieFd, 70 N. C., 536; 8. v. Lawhorn, 66 
N. C., 638 ; 8. v. E@, 85 N. C., 587 ; cited and approved.) 

THIS was a criminal action, tried before Graves, J., at Fall Term, 
1886, of LINCOLN Superior Court. 

The defendant was indicted for larceny of money, the property of one 
W. C. Putman. I t  was in evidence, that in August, 1886, the 
defendant was a servant in a hotel in the town of ~incolnton, (448) 
and was discharged from service on the morning of the day on 
which the money was taken from the trunk of Putman, in the hotel. I n  
a few days after, he was arrested in Spartanburg, South Carolina, and 
imprisoned. While he was in prison in that State (and in the presence 
of an officer from Lincolnton, who had gone after him), he was told by 
the officer in whose charge he was that he had better confess to the steal- 
ing, and compromise it when he returned to Lincolnton, and he would 
be released. On this representation, the prisoner confessed the crime 
when he got to Lincolnton on the next day, to Putman, who had lost 
the money, and proposed to compromise it with him. This confession 
was objected to by counsel for the prisoner and ruled out. 

On the same day, after this confession, the prisoner was arraigned 
before a justice of the peace, who was offered as a witness on the trial, to 
prove the admissions and confessions of the prisoner while on trial 
bdore him. This was objected to but admitted by the court, and the 
defendant excepted. The magistrate stated that the prisoner was sworn 
at  his own request, before him, on the trial, after having been properly 
cautioned; that the prisoner stated that he had made the confession to 
W. C. Putman, under the belief that he could compromise it, and that 
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he would be released, as advised by the jailer in South Carolina, but 
that he had not stolen the money. There was a verdict of guilty, judg- 
ment and appeal. 

Attorney-Gwra,Z fw the State. 
J .  F. Hoke for defemhmt. 

DAVIS, J., after stating the facts: The objection to the admission of 
the confession, made upon the suggestion of the jailer in South Carolina 
was sustained, and i t  is insisted by counsel for the defendant that the 

statement made on the trial before the magistrate was made 
(449) under the continuing inducement that prompted the first con- 

fession, and ought to be excluded. I t  will be observed that the 
confession was made the day after the suggestion made to the prisoner 
in South Carolina. I n  the case o'f S. w. Rolbwts, 1 Dev., 259, H e d w  
son, J., said: "But, it is said, and said with truth, that confessions 
induced by hope, or extorted by fear, are, of all kinds of evidence, the 
least to be relied on, and are therefore to be entirely rejected." I n  the 
same case, Taylor, C. J., in speaking of the admissibility of confessio;ns 
made two or three days after the confession made under duress, and 
therefore excluded, said, "before it (the latter confession) is admitted, 
the court ought to be thoroughly satisfied that it was voluntary." "It 
is," says Pearsoln, C. J., in the case of B. w. Whitfiald, 70 N. C., 356, 
(6 contrary to the genius of our free institutions, that any admissions of 

a party should be heard as evidence against him, unless made volun- 
tarily." I n  the case of 8. v. Laiwlhom5 66 N. C., 638, relied on by the 
defendant's counsel, the first confession made by the accused having 
been induced by hopes held out to him, the same confession made some 
time after to the same party was presumed to have resulted from the 
same motive, and was excluded. Confessions, made under such circum- 
stances, are excluded, upon the ground that they are not voluntary, but 
if v~olumtady made, even while under arrest, they are competent. The 
law now allows the accused to testify in his own behalf; he cannot be 
made to testify-he may offer himself as a witness in his own behalf, and 
if he does so, it is voluntary, and must be, "at his own request, but not 
otherwise." The record states that the defendant was sworn at his own 
request, and it is difficult to conceive how his statements, made under 
oath, could be excluded, upon the idea that they were not voluntary. 
I n  S. v. Efler, 85 N. C., 587, Rulffin', J., says : "In declaring him to be a 
competent witness, we understand the statute to mean, that he, shall 

occupy the same position as any other witness, be under the same 
(450) obligations to tell the truth, entitled to the same privileges, receive 

the same protection, and equally liable to be impeached or dis- 
credited." 
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But admitting the declarations made by the prisoner as a witness in 
his own behalf before the magistrate, to be competent, it is insisted that 
the witness stated that he had not stolen the money, and the whole state- 
ment must be taken. 

The jury must consider all that was said by the witness, but they may 
believe a part, and disbelieve a part-they are not obliged to believe i t  
all. They may believe that part which charges the prisoner, and dis- 
believe that which is in his favor, if they are satisfied that one is true 
and the other not. 

I t  must be borne in mind that the statement made by the defendant 
was not under the examination provided for in section 1145, et seq., of 
The Code, for "such examination shall not be on oath," but it was upon 
his examination as a witness sworn "at his own request," as allowed by 
section 1353 of The Code, and we can see no reason why a statement 
thus voluntarily made should be excluded. 

There is no error. Let this be certified. 
No error. Affirmed. 

Cited: S. a. S p u d k g ,  118 N. C., 1252;'s. v. Simpolz,  133 N. C., 677; 
S. v: Po$, 197 N. C., 487. 

STAm v. JAMES H. MILLER. 

Appeal. 

Where in a criminal proceeding, the prisoner appealed from the judgment, 
which was affirmed by the Supreme Court, and upon receiving the certifi- 
cate the judge of the Superior Court passed the same sentence which had 
before been imposed, from which the defendant again appealed, but with- 
out assigning any error or showing any new facts, the appeal will be 
dismissed. 

(S. v. Speaks, 95 N. C., 689; cited and approved.) 

INDIQTMENT, heard by Philips, J., at July Criminal Term, (451) 
1886, of WAKE Superior Court. 

The facts appear in the opinion. 

Attorney-Gerzera,l for the State. 
John  Gatling, E. C. Smith,  T. C. Fuller a d  George H. Snow for de- 

f e&t. 
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STATE v. M u m .  

SMITH, C. J. Upon the hearing of the appeal from the judgment ren- 
dered against the defendant, at February Term, 1886, it was declared 
there was no error. Upon receiving the certificate of the decision in this 
Court, the presiding judge of the Superior Court pronounced the same 
sentence, and the defendant again undertook to appeal, and the tran- 
script of the record sent up contains no assignment of error, but certain 
testimony is transmitted, upon which no action was had, other than the 
rendition of judgment. The case is not distinguished from that of S. v. 
Speaks, 95 N. C., 689, and the same disposition must be made of the 
appeal by dismissing it. So ordered. 

Dismissed. 

STAm v. JAMES H. MILLER. 

Insolvent De btor-Omts-Habeas Corpus. 

1. The application of an insolvent confined for the nonpayment of costs, is a 
proceeding in the cause in which he was convicted, and should be made by 
petition to the court wherein the judgment against him was entered. 

2. If in such case, the clerk should refuse to allow the prisoner to take the 
oath, the remedy is by an appeal to the judge holding the courts of that 
district, and it is intimated that it is irregular for the judge of an adjoin- 
ing district to release the prisoner on a writ of habeas mpus.  

3. Where, in such case, the prisoner has been released by the writ of habeas 
cyn-pus, if he has complied with all the conditions of the statute, this 

' Court will not reverse the judgment. 
4. The State has no appeal from a judgment releasing a prisoner in a habeas 

aovpus. 
(ffatlilzg 9. Waltolz, 1 Winst., 333 ; Musgrove v. Kmegay,  7 Jones, 71 ; cited 

and approved.) 

(452) APPLICATION for a writ of h a b w  covpzls, heard before Gud- 
ger, J., at Chambers, in Warrenton, on 24 September, 1886. 

After the defendant's appeal to the Supreme Court was adversely de- 
cided, 94 N. C., 904, and the certificate received at July Term of Wake 
Superior Court, the same judgment as before was pronounced, and the 
same punishment imposed for his offense. He has undergone the full 
term of imprisonment, and desiring to take the benefit of the act for 
the imprisonment of debtors, and intending to remain in imprisonment 
for the space of 20 days in order thereto, The Code, see. 2967, he gave 
notice thereof to the sheriff, that he would at the expiration of the time 
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make application to the court to take the required oath. This he was 
prevented from doing, and instead of continuing in prison, was trans- 
ferred to the custody of the superintendent of the workhouse by direc- 
tion of the county commissioners and there kept at hard labor until the 
20 days had passed. Thereupon he made his application to the clerk for 
permission to file his schedule, surrender his property, and take the 
required oath, in order to be discharged from custody, and being refused, 
he sued out a writ of habeas corpus before a judge holding a court in 
an adjoining district, instead of bringing the ruling of the clerk for 
review before the judge then exercising the jurisdiction in the district 
to which the county belongs. 

Upon the hearing and upon the facts briefly stated, it was adjudged 
that the clerk proceed to administer the oath, upon the prisoner's com- 
plying with the requirements of the statute; that he appoint a 
trustee to take charge of the property surrendered, and dispose (453) 
of the same in the manner pointed out in the order, and that 
upon taking such oath, the prisoner be discharged from further confine- 
ment. From this judgment the State appealed. 

Attormey-GemraH and R. H. Battle f o ~  the Btata. 
T. C. F'ullw, E. C.  Smith a d  John Gatling for defendant. 

SMITH, C. J., after stating the facts: We are advised that the man- 
date has been obeyed, and the prisoner released, so that no practical 
purpose is to be subserved in prosecuting the appeal, whatever may be 
our opinion as to the action of the judge in his summary intervention 
in the case. 

I t  is certainly a singular method, to say the least, of acquiring juris- 
diction and directing proceedings in it in a case depending in another 
court not of his district, by the issue of the present writ. The obvious 
course would be suggested to earry up to the jurisdictional judge the 
alleged denial by the clerk of the prisoner's right to a discharge, by 
whom his error may be corrected, and the prisoner's demand sustained. 

The statute (The Code, see. 2968) is explicit in requiring an im- 
prisoned debtor tto apply by petition "tot the court. whe~ein, the judgment 
against him was entered," and as this is action in the cause, it must be 
construed as a proceeding therein. This is plainly the only legal course 
to be pursued in obtaining relief. 

While, however, the prisoner's enlargement was brought about by a 
coercion, through an unauthorized order, i t  is nevertheless a fact accom- 
plished, and the clerk has done, while not using his own judgment, what 
he had a right and i t  was his duty to do in a case where all the condi- 
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tions of the law are observed; and the correctness of his action, 
(454) assuming it to be free, is not presented in the present record. 

Moreover, we find no precedent for an appeal from the decision 
of the judge acting under such a writ and in such a case. 

The prisoner was under a final sentence, and his exoneration from re- 
straint was sought under an act evidently not contemplating a remedy 
in this way; The Code, sec. 1646. Proceedings under the writ of habeas 
cwpus, which have for their principal object a release of a party from 
illegal restraint, must necessarily be summary and prompt to be useful, 
and if action could be arrested by an appeal, would lose many of their 
most beneficial results. In  case where the writ was resorted to for the 
purpose of determining the custody of minor children, and these became 
substantially controversies between conflicting claimants, the right of 
appeal is given by act of 15 February, 1859, Acts 1858-'59, chapter 53, 
and this enactment is transformed into section 1662 of The Code. 

I t  is a significant indication of the legislative intent in giving an ap- 
peal in this case only, not to recognize it in other cases. The right to 
review bv means of the writ of certiorari in a class of cases of which 
cognizance is acquired, but to which ours does not belong, is maintained 
by the Court in Gatling v. Walton, 1 Winston, 333, but we find no in- 
stance of jurisdiction obtained by an appeal. 

I t  has been exercised under the enabling act; Musgrove v. Eornegay, 
7 Jones, 71. While, then, we cannot sustain the illegal course taken by 
the judge in interposing for the prisoner's relief, the appeal by the 
State is not within the ~rovision of section 1237, and for the other 
reasons stated cannot be entertained. Dismissed. 

Cited: S. v. Herndon, 107 N. C., 935; I n  re Williams, 149 N. C., 
437; Stokes v. Cogdell, 153 N. C., 182; I n  re Holley, 154 N.  C., 166; 
I n  the mattw of Wiggins, 165 N. C., 458. 

(455) 
STATE v. ISAAC WILLIAMS. 

Penalties-Repepsaling Xtatutes. 

1. Under the provisions of section 3764 of The Code, a suit for a forfeiture or 
penalty is not discontinued by a repeal of the statute giving the penalty. 

2. The repeal of a statute pending a prosecution for an offense which it 
creates, arrests the prosecution and withdraws all authority to pronounce 
judgment even after conviction. 
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3, So, where the defendant was indicted for retailing spirituous liquors within 
five miles of a certain church, and pending the prosecution the act was 
repealed, and a new act passed limiting the distance to two miles, the 
judgment was arrested. 

(Gov0rnor v. Hourard, 1 Murph., 465; 8. v. Cress, 4 Jones, 421; S. v. Nutt, 
Phil., 20 ; S. v. Lmg, 78 N. C., 571 ; cited and approved.) 

INDIOTMENT, tried before @ h e r ,  J., and a jury, at September Term, 
1886, of RICHMOND Superior Court. 

The defendant is charged with selling spirituous liquor to one Nathan 
Thomas, within five miles of Bethel Church, in the county of Richmond, 
in violation of section 5, chapter 234, of the acts passed at the session 
of the General Assembly held in 1881, and upon his trial was found 
guilty, and adjudged to pay a fine of five dollars, at Fall Term, 1886. 

From this judgment he appeals to this Court. 

Attorrtey-General for the Btate. 
P. D. Walker and Tilleft (A. Burwell uhas with them on the brief), 

for Gef endant. 

SMITH, 0. J. The section declares, "that the sale of spirituous liquors 
shall be prohibited within five miles of the following places, to wit," 
designating among other places, "Bethel, Silver Grove, Holly Grove, and 
Carthages Creek churches in Richmond County. 

At the late session, this statute, as affecting the locality of (456) 
Bethel Church, was repealed, and an enactment that went into 
operation on 7 March, 1887, was substituted, which, among other pro- 
visions, narrowed the limits of the prohibited territory to the distance of 
two miles from that church, and made the sale of spirituous liquors 
therein an indictable offense. So that it is not criminal to do now what 
was done before the repeal and whereof he is convicted, and no sentence 
upon such a finding can be pronounced. The act punished must be 
criminal when judgment is demanded, and authority to render it must 
still reside in the court. The recent statute has no saving clause, con- 
tinuing i t  in force until pending prosecutions are ended, and in with- 
drawing the power, the act arrests all further action in the matter. 

We are not without authority in past adjudications of the court. 
I n  Gowernovr v. Hward,  1 Murph., 465, the repeal of an act im- 

posing a penalty was held to put an end to a suit instituted for its 
recovery. I t  is otherwise now in respect to suits for forfeitures, which 
proceed as if not repealed under the general law. The Code, sec. 3764. 

That such is the effect of a repeal of a statute making criminal an act 
which was not so before, upon a pending prosecution, is expressly decided 
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in S. v. Cress, 4 Jones, 421; S. v. N u t t ,  Phil., 20, and 8. v. Long, 78 
N. C., 571. The enactments referred to in the case last mentioned, were 
modifications of the first, and the last expressly repeats the provisions 
found in the two former, but not more effectually than does the clause in 
that under review, which repeals all laws inconsistent with it. "It is well 
settled," says the Court in S. v. Long, "that the r epa l  of a statute pend- 
ing a prosecution fos an offense created under it, arrests the proceedings, 
and withdraws all authority to portoumcel judgment evlen af ter co* 
dctiom"; and i t  is equally clear that no aid can be derived from the last 

enactment, which is necessarily prospective only in its operation, 
(457) and under the Constitution cannot apply to antecedent acts. 

The judgment must be arrested, to which end let this be 
certified. 

Judgment arrested. 

Cited: S. v. Massey, 103 N. C., 359; S. v. Biggers, 108 N.  C., 764; 
S. v. Coley, 114 N. C., 883; 8. v. Pwkins ,  141 N. C., 808. 

STATE v. W. H. HARGRAVE. 

1. Hearsay evidence is inadmissible, except when the bodily or mental feelings 
or condition of an individual are material, when the usual expression of 
such feelings are admissible, although hearsay. 

2. Where the defendant was indicted for stealing a horse, the hearsay declara- 
tions of a party that a horse in the possession of a witness was the horse 
of the prosecutor, are inadmissible. 

(Wallace v. YcIntosh, 4 Jones, 434; 8. .v. Harris, 63 N. C., 1; cited and ap- 
proved.) 

THIS was an indictment for larceny, tried before Boykin,  J., at 
September Term, 1886, of DAVIDSON Superior Court. 

The defendant was charged with stealing a bay mare, the property 
of W. P. Brown, and the following is the case on appeal: 

"There was evidence that immediately after the larceny, the owner's 
son was sent in search of the stolen mare by his father. The mare was 
found in Tazewell County, Virginia, in the possession of one Buchanan, 
who had testified that he obtained the mare from the defendant. The 
defendant denied that the mare he traded to Buchanan was the property 
of Brown, the person in whom the property was laid in the bill. The 

354 



N. C.] FEBRUARY TERM, 1887. 

State insisted that the mare was the property of Brown, and that (458) 
the defendant knew it, having been heard to admit as much on a 
certain occasion. The State was permitted to prove, under objection 
of the defendant, that upon seeing the mare in the possession of 
Buchanan, in Virginia, the owner's son exclaimed: ' T h t ' s  father's 
mare!' as tending to establish the identity of the mare." 

There was a verdict of guilty, gnd judgment, from which the defend- 
ant appealed. 

Attorney-General f0.r the State. 
M. H. Pinnix and Frank Robbim for defendant. 

DAVIS, J., after stating the facts: There was error in admitting the 
exclamation, which was but the declaration of a person who was not 
put upon the stand as a witness, who was not sworn, and whom the 
accused had no opportunity to cross-examine. Every person accused of a 
crime has a right to confront the accusers and witnesses against him, 
and there is no surer safeguard thrown around the person of the citizen 
than this guarantee contained in the Declaration of Rights. We are 
unable to perceive any ground upon which the exclamation, "that's 
father's mare," can be admitted as evidence against the accused, to show 
the identity of the mare. If any number of persons of the most un- 
doubted credit had seen the mare in the State of Virginia, in the posses- 
sion of Buchanan, and had made affidavits as to its identity as the 
property of W. P. Brown, they would have been inadmissible as evi- 
dence; certainly the exclamation of the son would be equally as inad- 
missible. I t  can come under no one of the classes of exceptions to, the 
general rule of evidence that excludes hearsay. 

Whenever the bodily or mental feelings or condition of an individual 
are material to be proved, the usual expression of such feelings are 
admissible as original evidence, and the authorities relied upon by the 
counsel for ,the State are of this class; Wallace v. McIntorsh, 
4 Jones, 434; S. v. Harris, 63 N. C., 1 ;  1 Greenleaf Ev., sees. (459) 
102, 124, 125, 162. 

There is error, and the prisoner is entitled to a new trial. Let this 
be certified, and a venir~ra de novo awarded. 

Error. Reversed. 

Cited: Sherrill v. Tel. Co., 117 N. C., 363; 8. v. Martin, 173 N. C., 
809; S. v. Jefreys, 192 N. C., 320. 
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STATE v. JOHN BETHEL. 

Receiving Stolen Goods-Evidence. 

1. Since the statute allows the defendant to become a witness in his own 
behalf, he can testify as to any fact which it would be competent to prove 
by any other witness. 

2. When the charge is knowingly receiving stolen goods, the defendant has the 
right to prove by himself from whom he received them, and under what 
circumstances, and what conversation took place at that time, in reference 
to the goods, between himself and the party from whom he received them. 
Such conversation forms part of the re8 gestce, and is therefore admissible. 

(N. v. H m x U ,  84 N. C., 461; B. v. Aa&eraorc, 92 N. C., 732 ; cited and approved.) 

INDICTMENT for larceny and receiving stolen goods, tried before Clark, 
J., at February Term, 1886, of GUILFORD Superior Court. 

The appellant and John Harris were indicted in a first count for the 
larceny of one peck of chestnuts, and in a second count for receiving 
the same knowing them to have been stolen. 

On the trial-the appellant alone was on trial-he was examined 
as a witness in his own behalf. I n  the course of his examination, 

among other things, he said he "was at home when Harris came 
(460) (this was in the night time) ; he went out to the gate and Harris 

came in and left the chestnuts." The defendant's counsel here 
offered to prove the conversation had between Harris and Bethel at the 
time, to show that Bethel knew nothing of the goods having been 
stolen, as being part of the res gestce. 

The conversation offered was as follows, to wit: That when John 
Harris came to his house that night and he went to the gate to see him, 
Harris said that he had some chestnuts which he wanted Bethel to sell; 
that he asked Harris where he got the chestnuts; Harris replied, I got 
them from a partner of mine, John Branch, and we want them sold; 
he said to Bethel, that I will divide profits with you; that Harris then 
brought the chestnuts in, and they changed the chestnuts to a good 
sack, as they were spilling out of the sack they were in through a hole. 
The court excluded this proposed testimony, and this is assigned as 
error. 

There was a verdict of guilty of receiving, and judgment for the State, 
from which the defendant appealed to this Court. 

Attorney-General for the State. 
N o  counsd for defendant. 

MEREIMON, J., after stating the facts: The statute gave the defendant 
the right to be a witness in his own behalf, and as such he was com- 
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petent to testify as to any pertinent material facts, just as any other 
witness might do. 

The substance of the charge against him was, that he had knowingly 
and illicitly received the stolen chestnuts. How he got them, was a 
material inquiry, and he had the right to show by himself, as well as 
other witnesses, that he got them honestly-where, from whom, how, 
under what circumstances, and what was done and said at the time, 
and in connection with the receipt of them, by himself and the person 
from whom he received them. What was thus said was explan- 
atory-part of the res gestm. I n  the ordinary course of human (461) 
conduct, the words expressed at the time an act is done in connec- 
tion with, and in respect to it, indicate its character and purpose. They 
are evidence of the purpose. Of course, if i t  appears that what was said, 
was said with the distinct intent to mislead, i t  would not be evidence. 
I n  Roscoe's Cr. Ev., 24 (4 Am. Ed.), i t  is said that, "On a charge of 
larceny, when the proof against the prisoner is, that the stolen property 
was found in his possession, it would be competent to show in behalf of 
the prisoner, that a third person left the property in his care, saying 
that he would call for i t  again afterwards; for i t  is material in such 
case to inquire under what circumstances the prisoner first had pos- 
session of the property." (1 Phil. Ev., 233, 7th Ed.) And so in this 
case, i t  was competent for the defendant to show that he received the 
chestnuts from Harris in the lawful course of business, the latter saying 
at the time he delivered them, that they were the property of himself 
and his partner, and they wished the defendant to sell them. I t  may 
be that the suggested conversation was feigned and the proposed evidence 
false; nevertheless, i t  was evidence to go to and be weighed by the jury. 
E v a w  v. Howell, 84 N.  C., 461 ; S. v. Anderson, 92 N.  C., 732; Ros. Cr. 
Ev., 23; 1 Gr. Ev., see. 108. 

There is error, and the defendant is entitled to a new trial. To that 
end let this opinion be certified to the Superior Court. I t  is so ordered, 

Error.. Venire de novo. 

STATE v. JAMES SWAIM. 
(462) 

Judgels Charge-Practice. 

1. Defendant was indicted for perjury, committed on the trial of a warrant 
before a justice for assaulting his wife on 17 November, 1885, on the trial 
of which, as a witness in his own behalf he swore that he did not strike 
his wife on the day mentioned in the warrant and had not struck her 
for three years before that time. The State introduced eeveral witnesses 
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who proved the assault on the day mentioned and other assaults on other 
days, and also corroborating circumstances: Held, that it was not error 
for the court to charge the jury "that the date in the warrant should be 
considered in connection with the testimony of the witnesses for the 
State and as to the various assaults mentioned in the testimony for the 
purpose of determining whether the assault was actually committed as 
charged in the warrant!' 

2. I t  is not material (except in cases where time is of the essence of the 
offense) to charge in an indictment the true day on which an offense was 
committed; nor to prove the day as charged. 

THIS was an indictment for perjury, tried before Boykin, J., at the 
February Term, 1887, of the Superior Court of YADKIN County. 

The case is sufficiently stated in the opinion of the Court. 

Attorney-General for the State. 
A. E. Holton for defendant. 

DAVIS, J. The perjury charged in  the indictment was alleged to have 
been committed upon the trial of the defendant for an assault and 
battery upon the person of his wife, Nancy Swaim, before R. G. 
Howell and J. F. Cook, justices of the peace. The State introduced 
evidence tending to show that the defendant swore upon the trial of 
the warrant, that he did not assault his wife on the occasion charged in 

the warrant, and that he had not assaulted or struck her but once 
(463) and then only in fun, in three or four years. 

Lafayette Mathews, a witness for the State, testified that he 
saw the defendant, in the Fall of 1885, strike his wife with a large 
switch, and that she ran into the house, he pursuing her, and that while 
they were in the house, he heard several blows and the screams of a 
woman. 

Bennett Holliman, for the State, testified that about, or a short time 
before the warrant was taken out (warrant dated 17 November, 1885), 
he saw the defendant strike his wife with a bull whip. There was other 
Jvidence for the State, tending to show that the defendant did assault 
and beat his wife at the time charged in the warrant, and also on divers 
occasions within three years prior to the issuing of the warrant; that 
the said Nancy Swaim frequently, within the said period, bore bruises 
under her eyes, cuts on her head, and finger prints on her throat, and 
that she appeared as a witness upon the trial of the warrant having 
marks of violence upon her person. The defendant introduced his wife, 
Nancy Swaim, as a witness in his behalf, who testified that her husband 
(the defendant) did not beat her, as charged before the justice of the 
peace, nor had he at any time struck her, and that she had not sworn 
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before the justice of the peace that he had beaten her, nor had she so 
stated at any time. 

The State then introduced R. G. Howell, the justice of the peace before 
whom the warrant was tried, who testified that Nancy Swaim swore 
before him that her husband did strike her. 

The State introduced other witnesses, who testified that Nancy Swaim 
swore before the justice that her husband beat her, and also several 
witnesses who testified to declarations made by her at the time when 
she bore marks of violence, to the effect that her husband had beaten 
her, and that she could stand his violence no longer. 

"The court charged the jury, that it was material for them (464) 
to determine whether. the defendant assaulted his wife on 17 
November, 1885, as charged in the warrant before the justice; that the 
prwious declarations of the defendant's wife in which she inculpated 
him, as well as the warrant taken out by her against him, could only 
be considered by them as tending to contradict her and impeach her 
testimony; that the date in the warrant should be considered in con- 
nection with the testimony of the witnesses for the State and as to the 
various assaults mentioned in the testimony, for the purpose of determ- 
ining whether the assault was actually committed, as charged in the said 
warrant ." 

To this the defendant excepted. 
I t  was earnestly insisted by the counsel for the defendant in this 

Court, that the court erred in charging the jury, "that the date in 
the warrant should be considered, etc., for the purpose of determining 
whether the assault was actually committed," as charged in the warrant. 
This was the only exception relied on here, and seems to have been 
based upon the assumption that it was necessary that the State should 
prove that the alleged assault was committed on 17 November, 1885; 
that the exact time was essential to be proved, and that the date in the 
warrant was thought to be necessary, as corroborative evidence, to fix 
the time. 

This was a mistaken view of the law, and the charge of his Honor 
.that it was material "to determine whether the defendant assaulted his 
wife on 17 November, 1885," if intended to convey the idea that the 
precise day on which the offense was committed was material to be 
proved, was more favorable to the prisoner than he was entitled to. 
I n  laying the time in an indictment (except in those cases where time 
is of the essence of the offense) i t  is only necessary that i t  shall appear 
that the offense was committed before the finding of the bill, and a 
variance in the day proved from the day alleged, is not fatal. 
This is too well settled to need the citation of authority. (465) 
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I t  is familiar learning, that a person charged with perjury can 
only be convicted upon the testimony of two witnesses, or of one witness, 
supported by corroborating circumstances. Here the evidence is, that the 

- defendant swore, not only that he had not beaten his wife on the occasion 
charged i n  the warrant, but that "he had not assaulted or struck her 
but once, and then in  fun, i n  three or four years." This was not only 
contradicted by the oaths of two witnesses, but by strong corroborating 
evidence, and the testimony of his unfortunate wife, contradicted as i t  
was, added nothing in the way of mitigation to his crime. 

There was no error. Let this be certified. 
N o  error. Affirmed. 

STATE v. W. T. MASSEY. 

Indi~tmen~t-Statute-Repealing Act. 

1. If a statute creating an offense is amended in any important particular, a 
bill of indictment for an offense committed before the act was amended, 
but which was found after the passage of the amending act, should 
charge the offense under the old act, and continue an averment that the 
offense was committed before the amendment was passed. 

2. Where a statute makes an act a crime if done "wantonly and wilfully," 
these words are not sufficiently supplied by an averment in an indict- 
ment drawn under the statute, that the act was done "unlawfully and 
maliciously." 

3. The term "unlawfully" implies that an act is done in a manner not allowed 
by the law; the term 'Lwantonly" denotes turpitude, and that the act done 
is done of wicked purpose; the term "wilfully" denotes that the act is 
done knowingly, and on purpose, but not of malice. 

4. Where a statute only undertakes to amend one already on the statute 
books, it will be presumed that it did not intend to repeal it, unless there 
is an express repealing clause. 

(468) INDICTMENT, heard before Montgomery, J., at Spring Term, 
1887, of LINCOLN Superior Court. 

The indictment charges i n  several counts, that the defendant, on, the 
first &y of April, 1885, "unlawfully and maliciously and feloniously 
did set fire to" a certain mill, "with intent thereby to injure and de- 
fraud" certain corporations named in  the various counts, "contrary to 
the form of the statute," etc. I t  i s  founded either upon the statute (The 
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Code, sec. 985), or upon it as amended by a subsequent act, (Laws of 
1885, ch. 66). The defendant contends that this amendment repealed 
the material parts of the statute of which it is amendatory, and that 
the statute as amended took and had effect on 16 February, 1885, the 
day of its ratification, which it is conceded was after the time of the 
commission of the offense charged, if indeed it was committed at all, 
and he moved to quash the indictment, upon the ground that no offense 
under the amended statute is charged therein. The court allowed this 
motion, and gave judgment in favor of the defendant, from which the 
State appealed to this Court. 

Attorney-General and E. C. Smith for the Xtate. 
W.  P. Bynum, John F .  Hoke, Charles Price and John Devereux, Jr. 

(D. Schewk, Alexander Hoke and Joseph B. Batchelor, were with them 
on the brief), for defendant. 

MERRIMON, J., after stating the facts: For the reasons we now pro- 
ceed to state, we are of opinion that the indictment was properly 
quashed. 

The statute (The Code, sec. 985, par. 6) provides, that "whoever 
shall unluwfully a d  maliciously set fire to any church, chapel, or 
meeting-house, or shall unlawfully or maliciously set fire to any 
stable, coach-house, outhouse, warehouse, office, shop, mill, barn (467) 
or granary, or to any building or erection used in carrying on 
any trade or manufacture, or any branch thereof, whether the same, or 
any of them respectively shall then be in the possession of the offender, 
or in the possession of any other person, with intent thereby to injure 
or defraud any person. or persou, body politic or corporation, shall be 
guilty of felony, and imprisoned in the penitentiary for not less than 
five, nor more than forty years." 

I t  seems that the intention of the pleader was to found the indictment 
upon this statute. I f  so, it cannot be sustained, because after the time 
the offense charged was committed, if at all, and before the indictment 
was found, the statute had been amended by a subsequent one (Acts 
1885, ch. 66), which struck out of it the words, "unlawfully and 
maliciously," wherever they occurred, and substituted in their stead the 
words, "wantonly and wilfully," and likewise struck out the other words, 
"with intent thereby to injure or defraud any person or persons, body 
politic or corporation," thm. prescribing a new and different offense in 
material respects, and there is no averment in the indictment from which 
the Court can see that the offense charged was committed before the 
amendment. 
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I f  i t  was so committed, the indictment ought to have charged that 
"before 16 February, A.D. 1885, (the day the amendment was ratified) 
to wit: on 1 April, A.D. 1884, '(the defendant did," etc., etc., so that it 
would appear that an offense was charged to have been committed 
while the statute upon which it was founded was in all respects ', 
operative. This was essential, because i t  must appear upon the face 
of the indictment that an offense is charged. No offense is charged 
under the statute before it was amended, because the indictment charges 
the offense to have been committed subsequent to that time. None is 

sufficiently charged under the statute as amended, because the 
(468) offense is not charged to have been done "wantonly and wilfully," 

and these words are not supplied in substance by the words, 
"unlawfully and maliciously," which are employed in the indictment. 
The term "unlawfully" implies that an act is done or not done, as the 
law allows or requires, but the term "wantonly" implies turpitude- 
that the act done is of wilful, wicked purpose. The term "wilfully" 
implies that the act is done knowingly and of stubborn purpose, but not 
of malice. 

The counsel for the appellee contended on the argument that the 
statute first above mentioned was repealed by the amendatory statute 
cited, and therefore the appellee could not be indicted for the offense 
imperfectly charged against him. I t  is not necessary that we shall 
decide definitely any question in this respect now, but we deem it 
not improper to say, that the amendatory statute does not purport to 
repeal the statute it amends-it contains no repealing clause, and it 
seems to operate only prospectiuely from the date of its ratification, 
leaving the statute still operative as to offenses theretofore committed. 
I t  can scarcely be supposed that the Legislature intended to allow 
persons who had violated the statute before the amendment of it to go 
unpunished; if it had so intended, it would most likely have incorporated 
into the amendatory statute an express clause of repeal. I t  is more 
probable that it did not so intend, and that i t  did not deem an express 
saving clause as to offenses then already committed necessary, as the 
general statute (The Code, see. 3766) provided and still provides, that 
"where a part of a statute is amended, it is not to be considered as 
having been repealed and renacted in the amended form; but the por- 
tions which are not altered, are to be considered as having been the law 
since their enactment, and the new provisions as having been enacted 

at the time of the amendment." 
(469) There is no error. Let this opinion be certified to the Superior 

Court according to law. I t  is so ordered. 
No error. Affirmed. 
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Cited: S. v. Morgan, 98 N. C., 642; 8. v. Halford, 104 N. C., 876; 
Leak v. Gay, 107 N. C., 481; S. v. Pierce, 123 N. C., 746; Brown v. 
Brown, 124 N. C., 21;  Bailey v. R. R., 149 N. C., 174; 8. v. Broadway, 
157 N. C., 601; S. v. Millicm, 158 N.  C., 623; S. v. Mull, 178 N .  C., 
750; 8. v. FaZkner, 182 N. C., 798. 

STATE v. JOHN JONES. 

Jury-Chal lenges-Cotwtitutiorzal Law-Judge's Charge. 

1. Where a jury has been obtained before the defendant has exhausted his 
peremptory challenges, it  must be conclusively presumed that  a fair and 
impartial jury has been obtained. 

2. The right given a defendant to  challenge certain jurors is not a right to 
select such jurors a s  he may wish, but only to  insure a fair  and impartial 
jury. 

3. Where, therefore, a jury has been obtained before the defendant has ex- 
hausted his peremptory challenges, the Supreme Court will not consider 
any exception on the appeal a s  to whether the trial judge improperly 
allowed or disallowed challenges for cause, or allowed the State to stand 
aside temporarily too great a number of jurors. 

4. Where a statute creating a Special Criminal Court' for  certain counties 
allows every facility to the accused of getting a fair  and impartial jury, i t  
is not unconstitutional because i t  does not follow the same methods of 
drawing the jury which a re  provided for the Superior Courts. 

5. A trial judge is not required to give a prayer for instructions in the very 
words in which i t  is asked, nor is it  his duty to  give instructions not per- 
tinent to  the case. 

6. The trial judge, in  his charge to the jury, is not required to recite to them 
' 

the testimony of each witness in  the order in which he was examined, but 
need only give a clear and intelligent statement of the evidence, with its 
legal bearing upon the issue. 

(8. Q. Booah, 94 N. C., 987; S. v. HtWeby, ibid., 1021; S. v. McNeill, 93 N.  C., 
553; 8. v. Moses, 2 Dev., 452; S. v. Jones, 67 N .  C., 288; S. v. Jolzes, 87 
N. C., 547; 8. v. Rogws, 93 N. C., 523; HoZEey v. HolFey, 94 N .  C., 96; cited 
and approved.) 

INDICTMENT f o r  burglary, t r ied before Mearm, J., a n d  a jury, (470) 
a t  November Term, 1886, of t h e  Cr imina l  Cour t  of NEW HAN- 
OVER County. 

T h g  court  ordered a special venire of one hundred  a n d  twenty-five 
persons to  be d r a w n  and  summoned i n  pursuance of t h e  provisions of 
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the act of the General Assembly prescribing how a special venire in 
capital cases should be drawn in the Criminal Court of New Hanover 
County. 

Upon the trial, and after the names of the special venire had been 
called and put in the hat, the prisoner challenged the array, on the 
ground, that the 19th mction of chapter 63, ~ a w s  1885, which prescribes 
the mode in which a special venire must be drawn for the Criminal 
Court of New Hanover County, was unconstitutional and void. 

The prisoner made several exceptions to jurors in drawing the jury, 
and asked to be allowed to challenge them for cause, and also to the 
action of the court in  allowing the State to stand ten per cent of the 
jurors to the foot of the panel, but a jury was obtained before all the 
peremptory challenges of the prisoner were exhausted. 

The other facts appear in the opinion. 
The jury found a verdict of guilty, and from the judgment the 

prisoner appealed. 

Attorney-General for tho State. 
No counsel for defendant. 

MERRIMON, J. The cause of challenge to the array is wholly without 
merit. The statute (Acts 1885, ch. 63, sec. 19), prescribing how a special 
venire ordered by the judge of the Criminal Court in capital cases 
shall be drawn and summoned is substantially in effect the same as the 
general statute (The Code, see. 1739) on the same subject. The prisoner 
is not deprived of any right or cause of challenge that any other person, 

charged with the like felony in the Superior Court of any county 
(471) in the State, would have under similar circumstances. The 

objection seems to rest upon the unfounded supposition, that the 
prisoner has the fundamental right to select the jury to try him. He 
has no such right; he has only the right to have a fair and impartial 
jury, and when i t  is selected without objection, the prisoner having the 
right to make additional peremptory challenges, it must be presumed 
conclusively that such a jury has been obtained. His failure to object 
when he could, is an implied admimion on his part that the jury is a 
fair and unexceptionable one, though perhaps not the one he would 
have preferred. The right of challenge is not allowed to enable the 
prisoner to select jurors who will probably be disposed to acquit or 
afford him undue advantage, but to select just and impartial ones. I t  
would be a reproach upon the administration of criminal justice, to 
afford opportunity in the course of procedure to select jurors on the one 
hand, who would more likely convict, or on the other, would morerlikely 
acquit the prisoner. The law does not allow or tolerate, but on the 



contrary forbids and frowns upon any procedure or practice that leads 
to such results. Hence, i t  has been repeatedly held, where the jury 
was obtained before the prisoner had exhausted his right of peremptory 
challenge, that it was unnecessary for this Court to decide whether or 
not the court below had improperly allowed or disallowed challenges 
for cause, or had allowed the State to stand aside temporarily too great 
a number of jurors. As the prisoner ceases to object while he has the 
right to make additional peremptory challenges, i t  must be taken that 
he accepts the jury as fair and impartial, and this is such a one as the 
law contemplates and desires. 

And so in this case, as the jury was obtained before the prisoner had 
exhausted his right of peremptory challenge, i t  is unnecessary to decide 
the questions that arise in the course of the selection of the jury other 
than the challenge to the array. iS. v. Gooch, 94 N. C., 987; 
S. v. Hensley, ibid., 1021, and the cases there cited. 

The general objection that the statute first above cited is un- 
(472) 

constitutional, and therefore void, is without foundation. I t  creates and 
defines the jursdiction of Criminal Courts for the counties of New 
Hanover and Mecklenburg. Power is expressly conferred upon the 
Legislature to establish such and like courts, with such jurisdiction 
as may be prescribed, not inconsistent with the Constitution. We are 
wholly unable to see how this statute in any way, respect or degree, de- 
stroys, abridges or impairs any constitutional right of the citizens of the 
counties named, or of any county, unless possibly in so far as it provides 
that an indictment concurred in by nine grand jurors shall be sufficient. 
I t  was suggested in 8. v. McNeilZ, 93 N. C., 553, that this provision 
might be questionable, but if it were void, this would not render the 
whole statute void. An indictment concurred in by twelve grand jurors 
would be good, as was decided in  that case. 

The mere fact that the number of jurors required to be drawn and 
summoned to attend these courts is not so great as in other counties, 
and that a special venire shall be drawn in New Hanover County to 
serve each succeeding day of the term of its Criminal Court, does not 
render the statute void. The qualifications of jurors in these courts are 
the same as the qualification of jurors in other counties, and a sufficient 
number are or may be provided for, to afford every just facility to obtain 
a fair and impartial jury in any case. The persons objected to, are 
intended' to secure more certainly such jurors as the law contemplates, 
and does not deprive any person of any right. Ample provision is made 
for selecting eligible, lawful jurors, just as in other counties of the 
State, and this is all that any citizen is entitled to have. The purpose 
is, not to deprive any one of the right to have a lawful jury, but to 
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prevent the selection of an unlawful one, and the provisions complained 
of are certainly in some measure adapted to that purpose, without 

(473) depriving the citizen of any right. I t  is a false and vicious 
notion, that the right exists at all, to have opportunity and 

that facilitated, to select a jury favorable on the one hand to convict, 
or on the other, to acquit the party charged with an  offense. The law 
d m  not allow any but a fair and impartial jury, composed of good 
and lawful men, and the statute in question makes reasonable and just 
provision for selecting such a jury; that is sufficient. 

The court was not bound to give the special instruction prayed for 
in the very language of the prayer, granting that the prisoner was 
entitled to i t ;  i t  was sufficient to give the full substance of it, and this 
the court did. I t  might be questioned whether the prisoner was fairly 
entitled to the instruction thus given, because, the evidence as to him, 
was mainly direct and positive. I t  is not the duty of the court to give 
instructions not pertinent to the case; indeed it ought not to do so; such 
instructions only tend to confuse and mislead the jury. Nor was i t  
the duty of the court to recapitulate or state the testimony of each 
witness examined on the trial to the jury in  the consecutive order in 
which he was examined. The statute (The Code, sec. 413) prescribes 
that the court "shall state in a plain and correct manner the evidence 
given in the case and declare and explain the law arising thereon." 
This does not imply a mere recital of the' evidence; this would be of 
little or no service; it means a clear, fair, intelligent statement of it in 
its bearings, its relations, one part with another, and its legal bearings 
upon the issues submitted to the jury. The object is to help the jury 
to clearly apprehend and apply it, and to give i t  just and proper weight, 
this being the sole province of the jury. The statement should not have 
the tone or form of an argument in favor of the one side or the other; 
this should be avoided as far as practicable; nor should i t  intimate 

the opinion of the court as to what weight should be given any 
(474) part or the whole of the evidence. But the fact that the evidence, 

parts or the whole of it, thus fairly stated, bears strongly on one 
side or the other, cannot be justly regarded as an argument of the 
court; this must be attributed to its simple weight and force, appearing 
without the aid of argument. S. v. Moses, 2 Dev., 452; 8. v. Jomes, 67 
N. C., 288; S. v. Jones, 87 N. C., 547; 8. v. Rogws, 93 N. C., 523; 
Holley v. HoZZey, 94 N. C., 96. 

Nor was the statement of the evidence to the jury by the court 
obnoxious to the objection that it was argumentative. Upon a careful 
examination of it, we think it was intelligent, fair and just. If it bore 
heavily against the prisoner, this was because the evidence tended 
strongly to prove his guilt. 
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We do not discover error in the record. Let this opinion be certified 
to the Criminal Court, to the end that further proceedings may be had 
in  the action there according to law. I t  i s  so ordered. 

No  error. Affirmed. 

Cited: S. v. Potts, 100 N. C., 462; Bank: v. Sumner, 119 N. C., 593; 
S. v. Ray, 122 N.  C., 1099; S. v. Booker, 123 N. C., 725; S. v. Peterson, 
149 N. C., 174; S. v. Little, 174 N. C., 802; fl. v. Carroll, 176 N.  C., 731. 

STATE v. E. D. HALL, MAYOR, ET AL. 

Indictment-Municipal Corporations. 

1. Different parties cannot b6 charged in the same indictment with different 
and distinct offenses. 

2. Where two separate and distinct departments of a municipal corporation 
are charged with separate duties in the government of the corporation, the 
officers of such two departments cannot be joined in one indictment, charg- 
ing a breach of public duty. 

3. Where an officer of a municipal corporation is indicted for a failure to 
perform a public duty, the indictment should state with what duty he is 
charged, and his failure to perform it. 

(5'. u. Fishblate, 83 N .  C., 654; 8. v. Commuissioners, 2 Car. Law Rep., 419(617) ; 
B. v. Com&simw.~, 8 Jones, 399; X. u. McNeiZl, 93 N. C., 552 ; cited and 
approved. ) 

INDICTMENT, heard on a demurrer thereto by the defendants, by (475) 
Meares, J., at November Term, 1886, of the Criminal Court of 
NEW HANOVEE County. 

The facts appear i n  the opinion. 
His  Honor sustained the demurrer, and the State appealed. 

Attol-nty-General for the State. 
No counsel for defendants. 

MERRIMON, J. NO doubt the mayor and aldermen of '(the city of Wil- 
mington" are indictable for any wilful or negligent failure to discharge 
the duties devolved upon them by its charter, "to secure order, health 
and quiet in  said city, and for one mile around it." They cannot, with 
impunity, arbitrarily refuse to exercise the powers with which they are 
invested for that purpose, nor can they wilfully pervert them. It is their 
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duty to exercise the same by making "all needful ordinances, rules and 
regulations," the appointment of suitable and necessary officers and 
agents, and the employment of appropriate, authorized means to such 
ends. 

Any wilful and negligent omission or failure in these respects con- 
stitutes a criminal offense, for which they might be indicted. 8. v. 
Fishbla-te, 83 N. C., 654; S. v. Comrs., 2 Car. Law Rep., 419 (617); 
S. v. Comrs., 3 Jones, 399. 

And so, also, it may be that the persons composing "The Board of 
Audit and Finance of the City of Wilmington" are indictable as such 
for failing to discharge their duties as  res scribed by the statute (Acts 
1876-'77, ch. 143) creating that board. But they are not a constituent 
part of the mayor and board of aldermen of that city. The respective 
duties and powers of those two boards are different, and for the most 
part entirely distinct. The mayor and aldermen represent and exercise 

the chief corporate powers of the city, while the "board of audit 
(476) and finance" are an adjunct of the city government, charged with 

important prescribed powers and duties in respect to its finances. 
The indictment seems to contemplate that these two boards are a 

unit-certainly in some material respects-and exercise powers, and have 
duties, in common. This, we think, is a clear misapprehension of their 
respective natures and purposes, as above indicated. They are separate 
and distinct bodies, and intended to serve distinct purposes. 

One count of the indictment charges that the defendants "board of 
audit and fihance" unlawfully, wilfully and negligently did refuse and 
wholly omit to approve estimates and rates of assessments of taxes to 
meet the necessary expenditures for the said several departments of the 
said city government." I f  this were the only charge in the indictment, 
it would be fatally defective, if for no other reason, because it  is not 
charged that the board of aldermen had passed ordinances levying taxes 
for such purposes and submitted them to the board of audit and finance 
for their approval. This essential matter must be charged, and also, 
that i t  became, and was the duty of the board to approve, etc., etc. 

Another count charges the mayor and aldermen with having per- 
mitted and tolerated for a long while a dangerous nuisance in the city; 
but it does not charge that they had wilfully and negligently failed to 
exercise their power, authority and means with which they were charged 
to prevent and suppress such nuisance, and that they so failed to pass 
"all needful ordinances, rules and regulations to secure" the health and 
safety of the city, and the good people there residing, etc., etc.; nor does 
it charge how or in what particular respect they were negligent-as 
that they had failed to appoint or employ proper agents, or supply other 
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proper agencies for the prevention and abatement of such and like 
nuisances, etc., etc. This is necessary, because i t  is not the duty of the 
mayor and aldermen themselves, personally, to execute their 
ordinances, rules and regulations-it is their office and duty to (477) 
make these, and appoint proper agents, and supply necessary 
means to execute them. So that this charge also is insufficient. 

We point out these fatal defects in order to show, that if but one of 
the two boards had been indicted, the indictment could not be sustained. 
But moreover, the indictment insufficiently charges two distinct offenses 
against two distinct boards of officers, sustaining distinct relations to 
the city of Wilmington. This is wholly unwarranted by principle or 
precedent. Different parties cannot be charged with different and dis- 
tinct offenses, in  the same indictment. Such a practice would be im- 
practicable, and lead directly to injustice and confusion. 

This case is not like that of S. v. McNedl, 93 N.  C., 552. I n  that 
case, the same parties were charged in  several indictments with like 
offenses. 

The demurrer was properly sustained. 
There is no error. Let this opinion be certified to the Criminal Court, 

according to law. I t  is so ordered. 
No  error. M r m e d .  

Cited: Threadgill v. Comrs., 99 N. C., 356; Mofitt v. Asheville, 
103 N. C., 255; S. v. fiurris, 106 N. C., 686; 8. v. Perdue, 107 N. C., 
855; Coley v. Statesville, 121 N.  C., 316; S. v. Wilson, ibid., 655; 
McIlhenny v. Wilmington, 127 N.  C., 153 ;' Scales v. Winston-Salem, 
189 N. C., 471. 

STATE v. JAMES L. YOPP. 

Police Power-Highways-fluisartce. 

1. Every citizen holds his property subject to the implied obligation that he 
will use it in such way as not to prevent others from enjoying the use of 
their property. 

2. Subject to constitutional provisions, the Legislature may impose reasonable 
restraints upon the use which a citizen makes of his property, in order to 
protect others in the use of their property. 

3. m e  Legislature has complete power to regulate the highways in the State, 
and may prescribe what vehicles may be used on them, with a view to the 
safety of passengers over them, and the preservation of the road. 
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4. A statute which only regulates the use of property in a manner beneficial 
to the public, but does not destroy it, is not unconstitutional, unless the re- 
straint is so manifestly unjust and unreasonable as to destroy the lawful 
use of the property. 

5. If the use of property creates a nuisance the Legislature has the power to 
destroy it. 

6. The Legislature has the power to pass an act wbich may leave the doing 
or  not doing of certain things allowed or forbidden by the act to the dis- 
cretion of some designated agent or commissioner. 

7. Where a statute forbade the use of bicydes on a certain road, unless per- 
mitted by the superintendent of the road, it wes held, that the act was 
not unconstitutional. 

(478) INDICTMENT, heard before Mearm, J., at September Term, 
1886, of the Criminal Court of NEW HANOVEE County. 

There was a verdict of guilty, and from the judgment thereon the 
defendant appealed. 

The facts appear in the opinion. 

Attorney-GelnevraI (C. M.  B t d m f i  and Weill, also filed a, brief), for 
tha State. 

D. L. Russell and Ricaud for defendad. 

MERRIMON, J. The power of government-commonly called the police 
power-to regulate the conduct of individuals in the exercise of their 
personal rights, and the use of property, with the view to secure the 
just enjoyment of right, of whatever nature, of every individual-to 
promote the public convenience, safety, and common good, is essential, 
and as well, very great and comprehensive in its nature and extent. I t  
is founded very largely in the maxim, sic utera tuo ut alienurn no% lrndos, 

and also, to some extent, that other maxim of public policy, salus 
(479) populi, suprema Zex, and it is of almost universal application 

in regulating the interests of society within the jurisdiction of 
the State. I t  is too well settled to admit of serious question, that every 
person is subject to it in his person and property. And however absolute 
his rights to and ownership of property may be, he holds it subject to 
the implied obligation that he will use it in such way as not to prevent 
others from having their property, and enjoying the just use and 
benefit of it, and as will not destroy, abridge or injure the rights of 
the public. The Legislature, in the exercise of this power, may, subject 
to any constitutional limitations, prescribe just and reasonable regula- 
tions and restraints, in order to secure such important ends, and enforce 
them by such proper penalties and other means as i t  may deem expedient 
and wise. 
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STATE v. YOPP. 

The extent of this power has not been defined with precision. Indeed, 
it seems to be practically impossible to do so, because of the vast variety 
of conditions and circumstances governing its application. We are not, 
however, embarrassed by any question in this respect here. I t  is clear 
that the Legislature has complete power to provide proper and reason- 
able police regulations, and to amend or alter them from time to time, 
in respect to the highways of the State, and persons going upon and 
over them with their vehicles, horses, and other motive power, with a 
view to protect the roads, and the safety and comfort of passengers 
going over them. The power is constantly exercised, and it is prudent 
and necessary to do so, as common experience everywhere proves. Many 
persons are more or less selfish, and seek their own advantage, and 
consult their own convenience, fancy or pleasure, without proper regard 
for the like rights of others-sometimes at their expense; and hence 
legal restraints and regulations are necessary. 

As we have seen, no man has the right, in the use of his own (480) 
property, of whatever nature, to use it so as to injure another 
in the just use of his, or the exercise of his personal rights. Hence, 
there is no reason why the owner of a particular kind of vehicle, which, 
because of its peculiar form or appearance, or from the unusual manner 
of its use, frightens horses, or otherwise imperils passengers over the 
road, or their property, shall be allowed to use such vehicle on the 
road. He has no right to use it to the prejudice or injury of others, 
who are lawfully exercising their rights in the use of their property. 

If it be said, when shall one person be restrained in doing as he will 
with his own property-from going, for example, on the highway with 
his own vehicle of whatever kind-the answer is, whenever in the ordi- 
nary lawful course of things in that connection, he would, by the use of 
his property-his vehicle, in the case suggested-interfere materially in 
any respect, with another, in the ordinary, lawful use of his property or 
rights. He might be restrained in one place, and not in another-he 
might go upon one highway, and not upon another-he might go upon 
one highway at one time, and not at another-he might be restrained 
under one class of circumstances, and not under another-in all such 
cases, the restraint depending on the different attendant circumstances, 
as perhaps the numbers and kinds of persons passing over the highway- 
the kinds of roads, the character and purposes of the highway-its use 
at one time as different from the same at another, and the like considera- 
tions. The person thus restrained might be affected adversely in the 
use of his property-disappointed in his cherished wishes-in the 
indulgence of his fancy-in taking pleasure or recreation-perhaps as 
to his substantial interests-but these must all give way to the extent 
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necessary to allow others to have and enjoy their lawful rights, however 
these may arise, to the exercise of the power of government to prescribe 

such regulations and restraints. 
(481) I n  the case before us, the statute (Pr. Acts, 1885, ch. 14) for- 

bids every person "to use upon the road of said company a bicycle, 
or tricycle, or other nonhorse vehicle, without the express permission of 
the superintendent of said road," etc. The purpose of this statutory 
provision is not to destroy the defendant's property-his bicycle-or to 
deprive him of the use of it, in a way not injurious to others, but to 
prevent him from using it on a particular road-that mentioned-at a 
particular time or season, when it would, by reason of its peculiar shape, 
and the unusual manner of using it as a means of locomotion, prove in- 
jurious to others-particularly women and children, constantly passing 
and repassing in great numbers over the particular road mentioned, 
in carriages and other ordinary vehicles drawn by horses. 

The evidence tended strongly to show, that the use of the bicycle.on 
the road materially interfered with the exercise of the rights and safety 
of others in the lawful use of their carriages and horses in passing over 
the road. I n  repeated instances, the horses became frightened at them, 
and carriages were thrown into the ditches along the side of the road. 
I t  was not uncommon for horses to become frightened at them, and be- 
come unruly, if the evidence is to be believed. 

The statute did not deprive the defendant of the use of his property- 
he might have gone another way-he might have gone at an opportune 
time, with the express permission of the superintendent of the road. I n  
any case, he had no right to go, using his bicycle, at the peril of other 
people, he giving rise to such peril. The statute did not therefore, in any 
just sense, destroy his property, as contended, or deprive him of the 
proper and reasonable use of i t ;  nor was such its purpose. I t s  purpose 
was lawful, and in our judgment, it does not provide an unreasonable 
police regulation-certainly not one so unreasonable as to warrant us in 

declaring it void. Such statutes are valid, unless the purpose, or 
(482) necessary effect is, not to regulate the use of property, but to 

destroy it. 
As we have said, it is the province of the Legislature to decide upon 

the wisdom and expediency of such regulations and restraints, and the 
courts cannot declare them void, or interfere with their operation, 
unless they are so manifestly unjust and unreasonable as to destroy the 
lawful use of property, and hence, are not within the proper exercise of 
the police power of the government. Courts cannot regulate the exercise 
of this power-they can only declare the invalidity of statutes that 
transcend its limits. The exercise of this power does not extend to the 
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destruction of property, under the form of regulating the use of it, 
unless in cases where the property, or the use of it, constitutes a 
nuisance. I n  such cases, if the owner of the property suffers injury, 
it is such as happens in the illegal use of it, or because the property . 
itself, in its nature or application, is unlawful, and it is damnurn 
absque injuria. No man has a right to use his property so as to produce 
a nuisance, or to have property which is a nuisance where it may be 
situated. 

I t  is further objected, that the statute leaves it to the arbitrary dis- 
cretion of the superintendent of the road named to allow or disallow 
persons to use "a bicycle or tricycle, or other nonhorse vehicle" on it. 
This is a misapprehension of the true import of the provision cited. 
The discretion vested in the superintendent is not arbitrary. He is made 
the agent of the law, as well as superintendent, and he is bound to 
exercise the discretion vested in him honestly, fairly, reasonably and 
without prejudice or partiality, for the just purpose of effectuating the 
intention of the statute. If there be times or seasons, or occasions, when 
persons wishing to use bicycles or other like vehicles embraced by the 
prohibitory clause of the statute in question, it is his plain duty to 
allow them to do so at such times. The authority is not his-he is 
simply made the agent of the law for a lawful purpose, and he is 
amenable as such for any prostitution of the power so vested in (483) 
him, and the creation of the discretion implies that there may be 
occasions, or times, or seasons, when bicycles may be used on the road. 

I t  not infrequently happens, that statutes require particular things 
to be done, or not to be done, that must be made to depend upon the 
judgment-discretion-of a designated agent or commissioner, or officer, 
and the discretion in such cases is not arbitrary-it is lawful, and must 
be lawfully exercised. 

The learned counsel for the appellant directed our attention to the 
case of Y i c k  v. Hopkims, 118 U. S., 356. That case, in our judgment, 
has no application here. The Court declared a ci ty  ordirmnce void, 
upon the ground, that its manifest purpose was not a just and reason- 
able regulation, but u~lawful, and the discretionary powers conferred 
upon certain authorities of the city were purely arbitrary-intentionally 
so-and therefore unlawful and void. And the same may be said of 
ikiayor and C. of Baltimore v. Bodeeke, 49 Md., 217, cited in the case 
above mentioned. I n  our case, the purpose of the statute is obviously a 
lawful one-a proper regulation of the use of property-and the desig- 
nation of the agent, and the discretionary power conferred upon him, 
is for the lawful purpose of effectuating the just intent of the statute, 
and he is amenable, as we have indicated above. 
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There is no error. Let this opinion be certified to  the Criminal Court 
of the county of New Hanover according to law. I t  is so ordered. 

N o  error. Affirmed. 

Cited: S. v. Barrimger, 110 N.  C., 529; S. v. Tenant, ibid., 616; 
Durham v. Colttolz Mills, 141 N. C., 644; S. v. Williams, 146 N.  C., 630; 
Bizzell v. Gold-sboro, 192 N. C., 353; 8. v. Yurboro, 194 N. C., 506. 

(484) 
STATE v. BANKS MILLER. 

Evidence-Accomplice-Corroboration. 

1. A conviction upon the uncorroborated evidence of an accomplice is legal, 
although it is the almost universal custom of trial judges to instruct 
juries that they should be cautious in convicting on such evidence. 

2. The corroboration of an accomplice, ought to be as to some matter, the 
truth or falsehood of which goes to prove or disprove the offense charged 
against the prisoner. 

( X .  v. Ha&%, 2 Dev. & Bat., 390; X. u. H w d i n ,  $bid., 407; 8. v. Holland, 83 
N. C., 624; cited and approved.) 

THIS was an indictment, tried before Meares, J., at October Term, 
1886, of the Criminal Court of MECKLENBURG County. 

The defendant and one Sam Dick were charged with stealing money 
from one Wm. Boyd, in  1886. Said Boyd was offered as a witness for 
the State, and testified, that he had lost money at different times in  
August and September, to the amount of $175.00 or $200.00; that on 
the night of 15 September he lost $50 in  bills, and a considerable 
amount in silver. . . . That the defendant lived on his plantation, 
and that one Wm. Lucas, a colored boy, slept in  a cook room adjoining 
his chamber, from which a door opened into his chamber, and that this 
door was not locked or fastened; that he discovered the loss about mid- 
night of 15 September, and arrested Lucas before daylight the next 
morning, and kept him under arrest during the entire day. 

The State then introduced the boy, Wm. Lucas, who testified that the 
defendant and one Dick had employed him to keep Boyd's dogs off, 
while they went into Boyd's room and stole his money; that on the 

night of 15 September he did keep the dogs quiet, and they went 
(485) into Boyd's room, and afterwards gave witness some of the 

money. H e  further testified, that on one occasion he went with 
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the defendant to the store of one Thomason, a few miles from Boyd's 
house, and that on that occasion the prisoner had a ten dollar bill, 
which he, the prisoner, got Thomason to change, and with which he 
purchased some articles of clothing, and paid witness $3.00; that he 
never saw the bill until prisoner produced it in the store. Witness said 
in  his direct and redirect examination, that the transaction at Thom- 
ason's store was on the morning of 16 September, the morning after he 
saw the prisoner go into Boyd's house. 

On his cross-examination he said it occurred a week or so before 16 
September. 

The defendant then introduced as a witness one Wm. Thomason 
(one of the owners of the store mentioned), who testified that on the 
occasion alluded to by Lucas, he, Lucas, and the prisoner came to the 
store owned by his brother and himself-that Lucas took from his 
pocket the $10 bill alluded to, and handed it to prisoner, and the latter 
handed it to witness-that Lucas bought some articles from the store, 
and directed him to take payment from the bill-that he did so, and 
placed the change on the counter, and prisoner pushed the money to 
Lucas and said : "Here is your money," and h c a s  took it up and handed 
$3 to the prisoner. This was about dark on 1 September. James Thom- 
ason testified to the same facts. The prisoner then, in his own behalf, 
testified, denying the statements of Lucas as to the stealing, and testified 
as to the transaction at Thomason's store, giving precisely the account 
given by William and James Thomason. 

The case states that: "There were other circumstances relied on by 
the State as corroborative evidence, but which are not material to the 
exception." 

"The court instructed the jury, that it was unsafe to convict the 
defendants (Miller and Dick were both on trial) upon the 
uncorroborated testimony of an accomplice. That the most im- (486) 
portant witness for the State (Lucas) was an accomplice in the 
commission of the alleged crime, and that he stood before the jury in 
the attitude of a self-confessed thief, and the jury ought not to convict 
those defendants upon the statement of Lucas unless his statement had 
been corroborated as to material facts, and to such extent as to carry 
home to their mind a strong conviction of the truthfulness of his state- 
ments. That the State had alleged and endeavored to ,establish the 
truth of several transactions relating to the use and exhibition of money 
on the part of the defendant, Banks Miller, as corroborative of the 
statements of Lucas." I 

His Honor then recapitulated the testimony of the witnesses Lucas 
and Boyd, witnesses for the State, and of the prisoner Miller and W. 
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and James Thomason for the defendant, and speaking of what occurred 
at Thomason7s store, he said: "This was one of the circumstances or 
transactions which the State alleged was strongly corroborative of the 
other testimony of the witness Lncas, as to the alleged robbery of Boyd's 
money on the preceding night. That in the consideration of these alleged 
corroborative facts and circumstances, i t  was exclusively within the 
province of the jury to pass upon the degree of credibility to be at- 
tached to the statements of witnesses, and to decide whether the State 
had established the existence of the facts or circumstances beyond a 
reasonable doubt, and that if they were so convinced, the next question 
for them would be, to what extent did such established facts corroborate 
the account of the robbing as stated by the witness Lucas. That the 
alleged corroborative facts, if established by the State, should be 80 

strong, that when taken in connection with the account of the robbing 
as given by Lucas, as to convince the jury beyond a reasonable doubt 
of the truthfulness of his account of the robbery and the guilt of the 

defendant. 
(487) ('The court then recapitulating all the testimony on both sides 

going to prove and disprove the alleged facts and circumstances, 
among them the alleged payment of money by Banks Miller to Lucas at 
Kindrick's store and denied by defendant, the alleged exhibition of a five 
dollar bill and some silver by Miller at Celia7s house, which was denied 
by Miller-the alleged fact that the defendants went over to South 
Carolina on the night after the robbery, and returned on the third day, 
when they had been induced to believe that they would not be arrested, 
that Boyd asked the defendant Miller if he had seen Lucas with any 
money of late, stating that he had been frequently robbed of money 
since 12 August, and that Miller did not tell Boyd of his seeing Lucas 
with any money, all of which alleged facts were denied by Miller. The 
court then gave the same instructions with regard to each and all of 
these alleged corroborative facts as were given in regard to the trans- 
action at Thomason's store." 

There was a verdict of guilty, and judgment and appeal. 

- Attorney-General for the State. 
P. D. Wdker (H.  C. J o m ~  a h  filed o brief), f0.r defendant. 

DAVIS, J., after stating the facts: I t  has been repeatedly laid down, 
that a conviction on the testimony of an accomplice uncorroborated is 
legal; Roscoe's Criminal Evidence, 121; and this has been well settled 
as the law of this State, certainly since the cases of S. v. lZaney, 2 
D. & B., 390; S. d. Hardin, ibd . ,  407; S. v. ETollarnd, 83 N. C., 624. 
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I t  is, however, the almost universal practice of the judges to instruct 
juries that they should be cautious in convicting upon the uncorrobo- 
rated testimony of accomplices, and Gaston, J., in S. v. Haney, says: 
"The judge may caution them against reposing hasty confidence in the 
testimony of an accomplice. . . . Long usage, sanctioned by de- 
liberate judicial approbation, has given to this ordinary caution 
a precision which makes it approach a rule of law.'' (488) 

If the unsupported testimony of the accomplice produce un- 
doubting belief of the prisoner's guilt, the jury should convict. The 
manner and bearing of the witness upon the stand, the probability of his 
statements, are all matters for the sole consideration of the jury. 

We understand the counsel for the defendant to concede that his 
Honor, in charging the jury that they ought not to convict upon the 
testimony of Lucas, unless corroborated, erred in favor of the prisoner, 
but it is insisted that he erred in telling them that what occurred at 
Thomason's store was corroborative, and-that the jury were, or might 
have been misled thereby. 

The corroboration of an accomplice ought to be as to some fact or 
facts, the truth or falsehood of which goes to prove or disprove the 
offense charged against the prisoner; Rex v. Addie, 6 Carrington & 
Payne, 452; Commolzwealth v. Barnett, 22 Pick., 397. 

I n  this case, we do not understand'his  ono or as charging the jury 
that the testimony of Lucas was corroborated by what was done at 
Thomason's store, but he was giving the State's contention, and said the 
"State alleged" that the circumstances and transactions were corrohora- 
tive. I t  is admitted that Lucas was a thief and that the money of Boyd 
was stolen. 

The defendant was in company with Lucas at Thomason's store- 
they seemed to be associates, and whether Lucas or the defendant had 
the money, it was passed from one to the other, and these circumstances 
were doubtless subjects of comment by the solicitor for the State, and 
his Honor did nothing more than recapitulate the evidence and the 
aspects in which it had been presented by counsel. The charge was 
altogether as favorable to the prisoner as was warranted by the 
evidence, and there was no error of which he could justly com- (489) 
plain. No error. Let this be certified. 

No error. Affirmed. 

Cited: S. v. Rowe, 98 N. C., 637; S. v. Mitchener, ibid., 6 9 4 ;  8. v. 
Barber, 113 N.  C., 713; 8. v. Register, 133 N. C., 753; S. v. Ashburn, 
187 N.  C., 728. 
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STATEl v. CRAWFORD WALTERS. 

1. Where a statute provides that a party guilty of the offense created by it, 
shall be fined o r  imprisoned, the court has no power to both fine and im- 
prison. 

2. The word "or," in criminal statutes, cannot be interpreted to mean "and," 
when the effect is to aggravate the offense, or  increase the punishment. 

3. Where a defendant has lost his appeal, but is granted a writ of certiorari 
in 7Aeu thereof, the granting of the writ has the effect of an appeal as to 
a stay of execution, and if the offense be bailable, he is entitled to bail. 

(6: v. Kemy,  1 Hawks, 53; B. v. MitchoEL, 5 Ired., 350; 8. v. Lawrence, 81 
N. C., 522 ; B. v. 8wepaw, 82 N. C., 541 ; cited and approved.) 

APPLICATION for a certiorari as a substitute for an appeal from a 
judgment of Clark, J., at March Term, 1887, of COLUMBUS Superior 
Court. 

~ t t o r n e ~ - ~ e m a r d  f o r  the Stata. 
Gt~o~g0 V. Xtromg, E. R. Sta8mps and R. T. Gmy fay defendant. 

MERRIMON, J. The defendant was convicted of the offense of slander- 
ing an innocent woman, in violation of the statute (The Code, see. 

1113), which prescribes, that "everi person so offending, shall 
(490) be guilty of a misdemeanor, and fined or imprisoned, in the dis- 

cretion of the court." The court gave judgment that the defend- 
ant be imprisoned for the term of twelve months, and fined the sum of 
one thousand dollars." 

I t  is insisted that this judgment is erroneous, and we are clearly of 
that opinion. The statute in plain and positive terms, prescribes that 
the punishment in such cases shall be a fine or imprisonment-either, 
but not both. There is nothing in its terms, or phraseology, as it ap- 
pears in The Code, or in i t  as originally enacted (Acts 1879, ch. 156), 
that affords ground for interpretation, and we suppose that the learned 
judge who gave the judgment inadvertently failed to notice that the 
terms of the statute prescribing the punishment, are only in the alter- 
native. Moreover, it may be added, that the word "or," in criminal 
statutes, cannot be interpreted to mean "and," when the effect is to 
aggravate the offense, or increase the punishment. I f  there be reason- 
able doubt, the accused party is entitled to the benefit of the doubt. 
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This is the rule of justice as well as mercy. S. v. K e m y ,  1 Hawks, 53 ; 
8. v. Mitchell, 5 Ired., 350. 

There is, therefore, error, and the judgment must be reversed, and 
judgment entered against the defendant according to law. 

I t  appears that the defendant took an appeal from the judgment men- 
tioned and referred to above, but he failed to perfect the same, and 
hence i t  failed. At  the present term, he applied for the writ of 
certiorari as a substitute for the appeal lost, and i t  was allowed, and 
thus the case is  in  this Court. As the appeal was not perfected, the 
defendant was committed to jail in execution of the judgment, and is 
now in prison. His  counsel insists that as the writ of certiorari has 
been so allowed, he  is not now in  jail in execution of the judgment, 
and he has the right, as he is charged with a bailable offense, to give 
bail and be at  large, pending the case in this Court. 

The statute (Acts 1887, ch. 191, see. 1 )  above cited, while pro- (491) 
viding that an appeal in  criminal actions shall not have the 
effect of vacating the judgment appealed from, further provides that 
upon perfecting the appeal as now required by law, either by giving 
bond, or in  forrna pauperis, "there shall be a stay of execution, during 
the pendency of the appeal." So that, if the appeal taken had been per- 
fected, the defendant would have been entitled to have bail during its 
pendency. The writ of certiorari is in lieu of and a substitute for the 
appeal, and only serves that purpose. The appeal having been lost, the 
case could have been before this Court for the correction of errors, 
only by and through the writ of certiorari, employed as such substitute. 
The Code, sees. 544,1234; 9. v. hwremce, 81 N.  C., 522; 8. v. Swepsom, 
82 N. C., 541. I t  must, therefore, be treated as having the effect of an 
appeal as to the stay of execution-certainly from the time it was 
granted. 

The obvious intent of the statute is, that the execution shall be stayed 
until opportunity shall be afforded according to law to have alleged 
errors corrected by this Court. I n  cases like this the writ of certiorari 
would poorly serve the purpose of a substitute for an appeal, if it failed 
to so operate as to stay the execution. Indeed, in some cases, i t  would 
prove utterly futile, because, pending the case in  this Court, the judg- 
ment might be completely executed. The law does not contemplate or 
alIow such an unjust and unreasonable state of things to come about 
in the course of procedure. The execution is stayed as indicated, and 
the defendant is entitled to give bail, if he can do so, according to law, 
for his appearance a t  the next term of the Superior Court of the county 
of Columbus, to the end that that court may enter such judgment against 
him in  this action as the law allows. 
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Let this opinion be certified to the Superior Court, according to law. 
I t  is so ordered. 

Error. Reversed. 

Cited: S. v. Jones, 101 N. C., 724; S. v. Crowell, 116 N. d., 1058, 9; > 

8. v. TayZ01; 124 N. C., 803; S. v. Blake, 157 N.  C., 611; S. v. Satter- 
whit@, 182 N. C., 893. 

(492) 
STATE v. B. A. LAWRENCE. 

Liquors. 

1. No person can authorize a dealer in spirituous liquors to give or sell such 
liquors to an unmarried minor. 

2. Where the father of a minor gave permission to a dealer in such liquors 
to sell them to his son : I t  was held, that the dealer was nevertheless guilty 
under the statute. 

INDICTMENT, tried before Montgomery, J., at January Term, 1887, of 
CATAWBA Superior Court. 

The defendant was a dealer in intoxicating liquors, and was indicted 
for giving one gill of such liquors to Daniel Brinkley, Jr., an un- 
married person, knowing him at the time to be under the age of twenty- 
one years. He  pleaded not guilty. On the trial he offered evidence to 
show, that the father of the infant named gave the defendant his 
permission to give his said son the spirituous liquors for his use. 

The solicitor for the State, admitting that the witness could prove the 
fact, insisted that the father's permission would not be any legal excuse 
or justification for the defendant. 

The court so decided, and the defendant excepted. 
There was a verdict of guilty, and judgment thereupon for the State, 

and the defendant appealed to this Court. 

Attorney-General for the State. 
No counsel for defendant. 

MERRIMON, J., after stating the facts: The statute (The Code, sees. 
1077, 1078)) forbids in strong, peremptory terms, all dealers in in- 
toxicating "drinks or liquors7) to sell in any manner, or to give away 
to any unmarried person under the age of twenty-one years, knowing 
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such person to be under that age, any such drinks or liquors, and makes 
it  a misdemeanor and indictable to do so; and moreover gives the 
father, or if he be dead, the mother, guardian or employer of (493) 
any minor to whom such sale or gift shall be made, a right of 
action against the guilty party, and in an action brought upon the same 
exemplary damages, not less than twenty-five dollars, may be recovered. 

The plain purpose of this stringent statute is to protect as far  as 
practicable all unmarried minors from the insidious and dangerous evils 
of drinking intoxicating drinks and liquors, obtained from dealers in 
the same by sale or gift. I t  is at  drinking places kept by such dealers, 
that the youth of the State too frequently learn and contract ruinous 
habits of dissipation. that unfit them for usefulness. and oftentimes 
render them a real curse to society. The object of the statute is to cut 
off, prevent, and suppress such evil, as to  minors, who, in the weakness 
and immaturity of youth, more readily contract abnormal appetites and 
dangerous habits than persons of mature years and experience. The 
statute is very broad in its terms. All such dealers are embraced. and 
there is no exceptive provision that appears in terms or by resonable im- 
plicatioa. The terms and purpose of the statute are so strong and 
peremptory as to exclude exceptions by inference or construction. No 
person can authorize or permit a deajev in liquors-that is, one who 
keeps on hand intoxicating liquors for the purpose of sale or profit-to 
sell or give such minor any quantity of such drinks or liquors. The 
father, mother, or guardian, or employer is as much without authority 
to grant such permission as any other person. The right of action to 
recover exemplary damages is given them, because it is supposed they 
sustain special injury, but that they do, does not imply authority in 
them to foster and permit the evil the statute is intended to prevent and 
suppress. The statute is intended to protect society, as certainly as 
those who may have a personal interest in the minor, by reason 
of blood, or otherwise. The father. cannot suspend the statute! (494) 

There is no error. Let this opinion be certified to the Superior 
Court, according to law. I t  is so ordered. 

No error. Affirmed. 

Cited: S. v. McBrayer, 98 N.  C., 621; S. v. Walker, 103 N. C., 414; 
S. v. Scoggilz~s, 107 N. C., 961; S. v. Best, 108 2. C., 749; S. v. Kittejlle, 
110 N. C., 561; S. v. Bishop, 162 2. C., 554. 
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STATE v. J. N. TaLBOT ET AL. 

Forcible! Trespam. 

Although the entry on land in the possession of another be peaceable, yet if 
after entering the defendant, upon being ordered to leave, uses violent 
language and pursues the occupant to his house, he is guilty of forcible 
trespass. 

(S. u. Widmhwse,  71 N. C., 279; S. a. Lloyd, 85 N. C., 573; cited and ap- 
proved.) 

INDICTMENT tried before Gilmer, J., and a jury, a t  November Term, 
1886, of CUMBERLAND Superior Court. 

The defendants were tried and convicted upon an indictment charg- 
ing them with a forcible entry upon the premises of the prosecutor, 
P. N. Talbot, he being present and forbidding the same. 

I t  was in  evidence that the defendants and two others were found by 
the prosecutor at  work clearing off a ditch, which divided his field from 
that of the defendant, G. T. Talbot, the latter, if not both defendants, 
being on the prosecutor's side, and using a grass blade or brier hook in 
removing the briers. H e  ordered them to desist and to leave, but they 
kept at  work, and commenced to curse and abuse him, until he retreated 
back to his dwelling, the defendants following him with continued 
abuse, threatening and cursing, one with the brier-hook in his hands, up 

to the gate, some forty or fifty yards distant, where they re- 
(495) mained some ten minutes, still abusing, and then left without 

entering the gate. The prosecutor had been in  possession of the 
premises for seven years, and had raised and cut a crop of oats from the 
field in  June previous to September when all this occurred. 

I n  January of the same year, his father had given the land to de- 
fendant, G. T. Talbot, though the prosecutor continued to occupy i t  as 
before, and in February he had refused to surrender the possession or 
pay rent, until he received remuneration for improvements put upon the 
land. The testimony of the wife of the prosecutor as to what occurred 
a t  the gate, was corroborative of his, until she went into the house, 
fearing there would be a fight. 

The court was asked to charge that the evidence was insufficient to 
warrant a verdict of guilty, which was refused; and in answer to a 
request of the solicitor, the jury were instructed that if they believed 
the evidence, both defendants were guilty. Judgment was pronounced 
imposing a fine on each of the defendants, and therefrom they appeal. 

Atto~ney-Gmeral fw the State. 
3'. W. Ray fm def&nts. 
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SMITH, C. J., after stating the facts: The only question presented is, 
do the facts sustain the charge ? 

While the original entry, though so near the dwelling, was peaceful 
and without violence by one to whom the premises belonged, and in the 
absence of the prosecutor, yet the farther encroachment in pursuing him 
with menaces and abuse, even up to the yard gate, was in law sufficient 
to  warrant the charge. It would have been scarcely more an entry for 
the defendants to have pursued the occupant into his yard, than it was 
by violence to push him up to its entrance; and i t  was a fresh aggression 
to pass with a strong hand over other parts of the field, when 
the prosecutor was present forbidding it, with demonstrations of (496) 
violence which intimidated and overcame resistance. 

The charge of the court is borne out by the adjudications in this 
Court; 8. vi. Widenhouse, 71 N .  C., 219;  8. u. Lloyd, 85 N .  C., 573. 

There is no error, and judgment must be affirmed. Let this be 
certified. 

No  error. Affirmed. 

Cited: 8. v.  Lawson, 98 N. C., 762; 8. v. Gmy, 109 N. C., 792; S. w. 
Welbdev, 121 N.  C., 588; X. v. Jones, 1'70 N .  C., 756; 8. vl. Tyndall, 192 
N. C., 561; 8. v.  Fleirnimg, 194 N.  C., 43. 

STATE v. GEORGE THOMPSON. 

EvlZence-Arrelst of Judgment. 

1. Where the defendant was indicted for setting fire to an outhouse, evidence 
is competent to show that at the same time an attempt was made to fire a 
dwelling-house near it, the evidence directly connecting the defendant 
with the latter attempt. 

2. W'here the defendant was indicted for burning an outhouse, it is competent 
to show threats made by him against the son and grandson of the owner 
of the house. 

3. The objection that there is a failure of proof, must be taken before verdict, 
and cannot be taken on a motion in arrest of judgment. 

4. Unquestioned evidence of possession is sufficient proof of ownership in an 
indictment for arson. 

(8. u. Rush, 12 Ired., 382; 8. v. Gaibr,  71 N. C., 88;  8. u. Crew, 92 N. C., 779; 
Ayaock u. R. R., 89 N. C., 321; cited and approved.) 
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INDICTMENT, tried before Clark, J., and a jury, at Fall Term, 1886, 
of ONSLOW Superior Court. 

The facts appear in the opinion. 

(497) Attorney-General for tha Xtate. 
No coztnsel fm defendant. 

SMITH, C. J. The defendant is charged with setting fire to and burn- 
ing an outhouse belonging to Charles Gerock, in an indictment contain- 
ing four counts, in two of which it is simply described as an outhouse, 
and in the others with the superadded words, "used as a kitchen." The 
counts omit'to aver the "intent thereby to injure or defraud," which is 
an essential ingredient in the offense created under paragraph 6, of 
section 985, of The Code, but which are rendered unnecessary by the 
amendment of 1885, chapter 66, which strikes out those words. The 
defendant was tried and convicted before the jury, and these exceptions 
were taken during its progress, and brought up by the defendant's appeal. 

I. The State, after objection made and overruled, was permitted to 
show that at the same hour, and on the same night when the outhouse 
was burned, the dwelling-house, some fifteen yards off, was also at- 
tempted to be set fire to, by means of fagots of wood, tied up with a rope 
belonging to the defendant, while both buildings had been saturated in 
places with kerosene oil. 

This evidence was received, as tending to show that the same person 
had fired both at the same time. 
11. I n  like manner, after objection, in order to show a motive, evi- 

dence was admitted, of declarations of the defendant, made shortly 
befobre, of threats to do injury to the son and grandson of the occupant 
of the premises. I t  was in proof that the father, Charles Gerock, and his 
wife, were old and decrepit, and lived by themselves, about a half mile 
from that son, who had himself several grown sons, and had a party at 
his house on that night. Another son resided still nearer to his threat- 
ented brother's house, and the defendant lived nearer to that brother. 

There was no error in admitting the evidence, which tended, 
(498) to what extent the jury was to decide, to identify the person who 

committed the outrage. The circumstances strongly pointed to a 
single agency, and with the ownership of the rope, with which the 
kindling materials were bound, to the defendant as the guilty author of 
both of the firings. The facts proved are parts of one continuing trans- 
action, and are but the development of the conduct of the person by 
whom the successive acts were done; 1 Whar. Cr. Law, see. 649. The 
proof of threats directed against the son and grandson, from their near 
relationship to the owner of the burned house, was also relevant, though 
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perhaps feeble, in showing general ill-will to the family, and a motive 
for the act. S. v. Rush, 12 Ired., 382; S. v. Gailor, 71 N.  C., 88; 8. v. 
Green, 92 N. C., 779. 

The defendant moved in  arrest of judgment, for that no proof had 
been offered of property in the alleged owner of the outhouse, other than 
possession. 

The exception, if properly taken, must be to the failure of the proof 
introduced to sustain the averments as to the ownership of the outhouse, 
and this must be on the trial. I t  is too late after verdict, and never 
furnishes cause for arresting judgment. 

But if the objection had been in apt time, it would have been over- 
ruled, because possession unquestioned, is sufficient evidence of property 
to warrant the verdict. This is ruled in  S. u. Gailor, ante; Aycock v. 
R. R., 89 RT.. C., 321. 

I t  may admit of question, if the facts be as stated in the case, that 
the house burned was "within the curtilage" and appurtenant to the 
dwelling-house occupied by the said Charles Gerock as his residence, 
whether the offense was not in  law a capital felony, but the solicitor has 
chosen to put his accusation in  a milder form, and his humanity leaves 
no just grounds of complaint of the charg? or of the proof offered 
in its support. (499) 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: 8. v. Weaver, 104 N. C., 761; 8. v. Rhodes, 111 N.  C., 650; 
S. v. Jeffries, 117 N.  C., 729; S. v. Lytlel, ibid., 802; 8. v: Daniel, 121 
N.  C., 576; 8. v. G ~ a h ~ , m ,  ibid., 628; S. ?;. Shines, 125 N. C., 732; 8. v.  
Ba,ttle, 126 N.  C., 1041; S. v~. Adams, 138 N. C., 694; 8. v. Sprouse, 
150 N. C., 861; S.  v. Clark, 173 N.  C., 745; X. v. Deadmon, 195 
N.  C., 707. 

STATE v. ALEXANDER SLOAN, 

Certiorari-Judge's ChavgecCase on Appeal-Jury-Challenge. 

1. A certiorari to correct a case on appeal will not be granted when it appears 
that the omissions complained of were not made by the judge by any inad- 
vertence or oversight, and there is no reason to believe that the trial 
judge would amend the case if given an opportunity. 

2. Where exception is taken that the judge refused certain prayers for in- 
struction, in preparing the case for this Court, the prayers for instruc- 
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tion, and so much of the evidence as bears upon them, should be set out in 
the case, and not merely a statement that the instructions asked were 
substantially given in the charge to the jury. 

3. The right to a jury de mediatate ltktgua! is not a part of the common law, 
and has never obtained in this 'State. 

4. Where a negro is accused of crime, it is no cause of challenge to the array, 
that the special venire is composed entirely of whites, there being no 
charge of corruption or unfairness made against the sheriff. 

5. I t  cannot be assigned as error that the trial judge told the solicitor how 
many jurors he might put to the foot of the panel, it not being shown 
that it caused any harm to the prisoner. 

(Ware v. Nesbit, 92 N .  C., 202; S. v. Gay, 94 N. C., 821; S. u. Miller, ibid., 
902; S. v. Qooch, ihid., 982; S. v. Benbow, 2 D. & B., 196; Capehart v. 
Stewart, 80 N. C., 101; cited and approved.) 

INDICTMENT for murder, tried before Bolylcin, J., and a jury, at  
November Term, 1886, of ROWAN Superior Court. 

There was a verdict of guilty, and from the judgment the 
(500) prisoner appealed. 

The facts appear in  the opinion. 

Attorr~ey-Genera,Z fo.r tho  Stalta 
No counsel for de f eda ,n t .  

SMITH, C. J. The prisoner is charged with murder, and upon his trial 
a t  November Term, 1886, of the Superior Court of Rowan, before the 
jury, was found guilty, and sentenced to suffer death. He  appealed to 
this Court, and the transcript of the record u7as received and docketed on 
the 14th day of March thereafter. On 12 May his counsel made appli- 
cation for a writ of cevtiovari, looking to a conviction of the case, by 
adding a series of instructions, six in  number, set out in the petition, 
which were asked and refused, and exception taken thereto. 

I t  is further stated that the judge, after reading them, not in the 
hearing of the jury, said that he thought he had charged substantially 
what was prayed for, and that in  this he is mistaken. 

I t  is not suggested, however, but rather the contrary is to be inferred, 
that the omission complained of proceeded from inadvertence, and was 
not considered by the presiding judge, for it appears the instructions 
were not inserted in the case, because he thought their substance was 
embraced in  his general charge, and i t  was unnecessary to put them in 
the record. 

We do not approve of this method of disposing of such exceptions, 
since i t  leaves i t  in the breast of the judge to determine the substantial 
conformity of the one to the other, beyond the form of corretion, should 
there be error, while both those asked and those given should be sent up, 
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so that the Court could see if the variations are material, and might be 
such as the prisoner was entitled to have. But we must assume, 
as the judge himself says, that the instructions prayed were em- (501) 
bodied in the charge, and no harm has come to the prisoner from 
the refusal. 

Moreover, the petition is essentially deficient in  not showing to this 
Court some sufficient reason for supposing the amendment will be made 
if again brought before the judge, and an opportunity given him to do 
so. Ware v. Nesbit, 92 N. C., 202; S. v. Gay, 94 N.  C., 821; 8. u. 
Miller, ibid., 902; S. v. Goocl~, ibid., 982. Besides, the addition of the 
instructions as abstract propositions of law, would be unavailing, unless 
accompanied by the evidence in its different aspects, so that their per- 
tinency to the facts could be seen, and this would involve the restatement 
of the case. 

The application must be denied and the merits of the appeal con- 
sidered. 

The indictment is for murder, on which the prisoner was tried, 
found guilty, and adjudged to suffer death, a t  November Term, 1886, 
of the Superior Court of Rowan. 

A special venire1 of fifty men was returned by the sheriff, among 
whom were no persons of color, as was the prisoner, while the victim of 
his crime was a white man. There were in the county colored free- 
holders, intelligent, of good moral character, and qualified to serve as 
jurors. 

For  this cause, and without imputing to the sheriff prejudice against, 
or favor for either the slain or the accused, or any improper influence 
prompting his action in summoning the jurors, the prisoner's counsel 
challenged the array, and the challenge was overruled. I t  seems to have 
been based upon the idea that the prisoner had a right to have jurors of 
his own color on the list from which the panel was to be formed, in 
analogy to the rule introduced under the statute 27 Elizabeth, by which 
an alien charged with felony was entitled to have a jury de medicetate 
linguce. But this was not a principle of the common law, and never had 
application to this country, whose population is so largely drawn 
from foreign countries. But the right of challenge for favor, (502) 
whether to the array or to individual jurors, is allowed, not to 
enable the party to select such as he may suppose to be favorable, but to 
get rid of obnoxious jurors, and have the panel constructed of such as 
are impartial and fair minded. 

Nor can the color line be recognized in  the administration of criminal 
justice, for all are equal under the law; S. v. Bembow, 2 D. & B., 196, 
and cases cited in  the note to Battle's edition of the volume; Capehart v. 
Stewart, 80 N.  C., 101. 
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I n  summoning jurors, the sheriff acts under a sense of official responsi- 
bility, and as was said in  the case last cited, in reference to such dis- 
criminations, "the law knows no distinction among the people of the 
State, in their civil and political rights, and correspondent obligations, 
and none such should be recognized by those who are charged with its 
administration." 

The second exception is to the answer of the judge to an inquiry from 
the solicitor, as to how many jurors the State would be permitted after 
challenging for cause, to stand aside, and have the cause of challenge 
passed on after the perusal of the panel, as tending to prejudice the 
prisoner's case before the jury. While this is not assignable for error, 
and the standing aside of jurors is mostly a matter of discretion, and we 
cannot see how its exercise has been prejudicial to the prisoner in the 
present case, in which the judge should not have committed himself as 
to the number to be put aside, but reserved that discretion, and inter- 
posed when he saw the State carrying the privilege to an unwarrantable 
and needless extent. But it does not appear that the permission has been 
abused, and if i t  had been, we have no doubt the court would have inter- 
fered and put a stop to it, for such abuse would have warranted a recall 

of the permission. We understand the course pursued in this 
(503) case is not uncommon among the judges. 

We find no error in  the record, and the judgment is affirmed. 
No  error. Affirmed. 

Cited: Banlc v. Bridgers, 114 N.  C., 108; Eiggan v. Sledge, 116 
N. C., 92. 

STATE v. F. &I. BISANER. 

Sheriff-Costs-Taxes-Variance. 

1. A sheriff is not entitled to the fee of fifty cents as for an execution against 
each taxpayer, after the tax list is placed in his hands, but only becomes 
entitled to such fee, if at all, when he actually levies and seizes property 
in order to collect the tax. 

2. Where the defendant was indicted for extortion, and the bill charged that 
it was done as tax collector, while the evidence showed that he was deputy 
sheriff, and collected taxes by virtue of this office, and not that of tax 
collector, the variance was held to be fatal. 

3. Where the defendant was indicted for extortion in collecting two dollars 
and thirteen cents as taxes, when only one dollar and sixty-three cents 
was due, and the evidence showed that he collected one dollar and sixty- 
three cents as taxes, and fifty cents as costs, the variance was held to be 
fatal. 
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INDICTMENT, tried before Meares, J., and a jury, at February Term, 
1887, of the criminal court of MECI~LENBURG County. 

The indictment charges that the defendant, "being one of the special 
tax collectors in and for the county and State aforesaid, duly appointed 
and qualified as such in conformity to law, to perform the duties of that 
office, not regarding the duties of that office, but contriving and intending 
one Robert Gray, to injure and oppress, on the said day aforesaid, by 
color of his said office, did knowingly, wilfully, corruptly and 
extortively, demand, take and receive from the said Robert Gray, (504) 
the sum of two dollars and thirteen cents, as the tax due to the 
said county and State by the said Robert Gray, for the fiscal year com- 
mencing 1 June, 1886, and ending 1 June, 1887, whereas in  truth and 
i n  fact, the tax computed against and owing by the said Robert Gray for 
the said fiscal year amounted to one dollar and sixty-three cents, as he, 
the said F. M. Bisaner, then and there well knew, contrary," etc. 

To this indictment the defendant pleaded not guilty. On the trial, the 
jury rendered a special verdict, from which it appeared, that the defend- 
ant was a deputy sheriff, qualified to collect taxes, and "was specially 
charged with the collection of certain poll taxes due and unpaid"-that 
on 27 November, 1886, the agent of the prosecutor Gray "paid to the 
deftndant $2.13," of which "$1.63 was paid and received as the tax due 
from Gray, and fifty cents was demanded and received by defendant as a 
fee for collecting said tax," and this was so paid by the agent. I t  was 
further found as a fact, that the defendant had been told that he was 
entitled to such a fee, and he honestly believed he was so entitled, as did 
the agent. 

Upon the special verdict, the court directed a verdict of guilty to be 
entered, gave judgment for the State, and the defendant appealed to this 
Court. 

Attol-ney-General for the state. 
Ph t t  D. Walker and A. Burwell for defendant. 

MERRIMON, J., after stating the facts: The statutory provision ill 

question (Acts 1885, ch. 177, sec. 28) gives the tax list of county and 
State taxes, with the proper order of the county commissioners entered 
thereon as prescribed, "the force and effect of a judgment and execution 
against the property of the person charged in such list," when the same 
went into the hands of the sheriff or tax collector for collection, 
but this did not imply that it was to be treated as an execution (505) 
in  the hands of the sheriff against each taxpayer, so as to entitle 
him at once and certainly to an execution fee of fifty cents, as in case of 
an execution in  his hands, commanding him to collect the sum of money 
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therein specified, from one party for another named. There was no pro- 
vision that in  terms or effect gave the sheriff such right. He, on receiving 
the tax list, at  first held the same to permit the taxpayer to pay the taxes 
due from him without costs. The statute mentioned (section 37) re- 
quired him to "attend at the courthouse or his office in the county town 
during the months of September and November for the purpose of re- 
ceiving taxes," and in like manner, "to attend at least one day during 
the month of October at  some one or more places in  each township," of 
which notice should be given, to receive taxes-the obvious purpose 
being, to give taxpayers convenient opportunity to pay without cost. I f  
any one of them should fail to pay voluntarily, then the sheriff becomes 
authorized to seize and sell the property of the delinquent, to make the 
sum of money required, and in case of such seizure and sale, he becomes 
entitled, if at  all, to an execution fee, because, in that case, the "tax 
list" served the purpose of an ordinary execution. So i t  is clear that 
the defendant had no right to demand and receive from the prosecutor 
the fee of fifty cents. But the present revenue law expressly provides 
that the sheriff shall have such fee in  case of levy and sale of property to 
pay taxes. 
- w e  think, however, that the court erred in directing the verdict of 
guilty to be entered, upon the ground that the charge made in the indict- 
ment was not proven substantially as made. The charge was that the 
defendant, "being one of the special tax collectors in  and for the county 
and State aforesaid," etc. The proof was that the defendant was a 
deputy sheriff, qualified to collect taxes and account for the same to the 

sheriff. A tax collector is an officer whose sole duty it is to collect 
(506) the State and county taxes, and a special tax collector is one 

appointed in the place of the sheriff, in case he fails to qualify 
himself to collect the same. 

I t  may be, the defendant went to trial under his plea of not guilty, 
prepared to defend himself against the charge made against him as 
special tax collector, but not as deputy sheriff. Moreover, if he should 
be indicted as deputy sheriff for the extortion charged upon him in this 
action, he could not plead his conviction or acquittal in this action, in 
that, because, the two charges would be different, not simply in form, 
but in  substance. 

Further, the charge was that the defendant collected from the prose- 
cutor two dollars and thirteen cents as the tax due from him to the 
county and State for the fiscal year of 1886-87, whereas, the tax so due 
from him was but one dollar and sixty-three cents, etc. The proof was 
that the defendant demanded and collected but one dollar and sixty-three 
cents as tax so due, and in addition thereto, fifty cents as and for his fee, 
which he claimed he had a right to collect. Now the charge as made is 
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so materially different from that proven, as that a conviction or acquittal 
in this action could not be pleaded in a subsequent action for extorting 
fifty cents as a fee. 

The defendant is charged as a special tax collector with extortion in 
collecting more money as taxes for the county and State than was due 
from. the prosecutor; the proof was that he, as deputy sheriff, collected 
the exact amount so due, but unlawfully collected a fee for himself of 
fifty cents not due. 

The offense charged and that proven, though similar in their nature, 
were so distinctively different as to the material facts of each, as that 
they were not the same, but distinct offenses in contemplation of law. 
The court ought, therefore, to have directed a verdict of not guilty to be 
entered, and given judgment for the defendant. 

There is error. Let this opinion be certified to the Superior ( 5 0 7 )  
Court according to law. I t  is so ordered. 

Error. Reversed. 

Cited: S. v. Pritchard, 107 N.  C., 927 

STATE v. STEPHEN M. GODFREY. 

Injury to Livestock-Con'structiom of Sta,tutes. 

1. In order to complete the offense of injury to livestock, it is not necessary 
that the offense should be consummated within the enclosure not sur- 
rounded by a lawful fence, for if it is begun therein and completed outside 
of such enclosure, the offense is complete. 

2. So, where the defendant set his dogs on a cow who was in a field not sur- 
rounded by a lawful fence, and the dogs chased and worried her both 
within the field and also outside of i t ;  I t  was held, that the defendant 
was not entitled to an instruction to the jury that unless the cow was 
injured in the field he would not be guilty. 

3. If in such case, the cow had been gently driven out of the field, and then 
the injury inflicted, the case would be different. 

4. While criminal statutes must be strictly construed, yet they must be con- 
strued so as to give effect to their plain meaning when this appears. 

INDICTMENT for injury to livestock, tried before Shipp, J., and a jury, 
a t  Fall  Term, 1886, of HERTBORD Superior Court. 

On the trial, the evidence was, that the cow charged in  the indictment 
to have been injured, was in the field of the defendant, which was not 

391 



I N  T H E  SUPREME COURT. [97 

enclosed by a lawful fence five feet high; that the defendant set his 'I 

three dogs a t  the cow to drive her out; that the dogs chased her through 1 
the field; and bit her legs; that she went into the road, followed by the 

dogs, and while in the road, the defendant took the largest dog 
(508) off the cow, while he was biting her on the fore leg; the ear was 

badly bitten and torn, and the fore leg injured. The witness 
could not say whether she was injured in the field or not. 

The defelndant asked the court to charge the jury, that unless the cow 
was injured in the field, he would not be guilty, and that there was no 
evidence to go to the jury that she was injured inside the field. This 
instruction the court declined to give, but told the jury that "if the dogs i 
were set upon the cow by the defendant, as stated by the witness, to 1 
drive her from a field not surrounded by a lawful fence, and the dog bit ! 
her in the field, but did her no actual injury until he got into the road, 
that the defendant would be guilty, if he set the dogs upon the cow wil- 
fully, and thus injured her after she had gotten into the road." 

There was a verdict of guilty, and thereupon, a motion for a new trial 
was made, which was denied. The court gave judgment against the 
defendant, and he appealed to this Court. - 
Attorney-General for the Sfate. 
-Vo ccunsel for defendant. 

MERRI~ION, J.,.after stating the facts: We think the instructions of 
the court given to the jury were proper, reasonable and just. The statute 
(The Code, see. 1003) violated provides that, "If any person shall wil- 
fully and unlawfully kill or abuse any horse, mule, hog, sheep or other 
cattle, the property of another, in any enclosure not surrounded by a 
lawful fence, such person shall be guilty of a misdemeanor, and fined or 
imprisoned at the discretion of the court: Provided, that this section 
shall not apply to any county or territory where the stock law prevails." 
I t s  obvious purpose is to prohibit and prevent every person from unlaw- 

fully and wilfully killing and abusing livestock not his own, but 
(509) that of another, that may get into, and trespass upon enclosures 

not surrounded and protected by a lawful fence, while so tres- 
passing. This is the mischief to be suppressed. This purpose would 
not be accomplished in this and like cases, if the statute should be so 
narrowly construed as to mean that no offense is committed, unless the 
abuse complained of should be consummated inside of the enclosure. 

I f  the attack resulting in  abuse and injury, is begun inside and com- 
pleted just outside, then no offense is committed! So narrow an inter- 
pretation cannot be allowed, if one more in  harmony with the reason and 
purpose of the statute can be adopted. Criminal and penal statutes, as 
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well as others, must receive such reasonable construction as will effectu- 
ate their purpose when this appears. 

The defendant's enclosure was not surrounded by a lawful fence. He 
was, therefore, in default, and being so, when the cow of the prosecutrix 
got into his field, he should have gently driven her out of i t  without 
abusing or injuring her. This he did not do, but on the contrary set his 
dogs a t  her, and they chased her through the field, and bit her legs; she 
ran out into the road, where the dogs still pursuing her, bit her ear 
badly, and the defendant took off the largest dog that was biting her on 
the leg, which was injured. 

I t  was a violation of the letter of the statute to thus set three dogs 
upon, chase and harass the COW inside of the enclosure, but if there 
could be any doubt as to this, surely to chase her through and out of the 
field, and just outside of the fence, let the dogs bitel, worry, injure and 
abuse her as described by the evidence, was a violation of the reasonable 
and just meaning of it. Such abuse of the cow was the result of one 
continuous attack upon her, begun inside and completed just outside of 
the enclosure, and the attack was made because she got inside of the 
field not surrounded by a lawful fence. The purpose of this 
statute is to prevent such abuse in such case, in the absence of a (510) 
lawful fence. 

If the cow had been driven gently from the field, and then, outside of 
i t  she had been abused, the case would be different. 

There is no error. Let this opinion be certified to the Superior Court 
according to law. I t  is so ordered. 

No error. Affirmed. 

STATE v. E. W. RAY AND W. A. ANDERSON. 

1. Whether a judge can grant a judgment taxing a county with the payment 
of costs, at Chambers and in vacation, qzmre. 

2. The resident judge of a district has no other powers within such aistrict 
in vacation, than any other judge of the Superior Court. 

(Bear u. Cohen, 65 N .  C., 511 ; iifyers u. Hamilton, ibid., 567; Jforriss a. White- 
head, ibid., 637; Howse v. Mauney, 66 N. C., 221; Corbin a. Berrg, 83 
N. C., 27; Garbreath u. E'cerett, 85 N. C., 546; cited and approved.) 

MOTION to tax costs, heard before A v e r y ,  J., at Chambers, in  Morgan- 
ton, on 5 January, 1886. 

I t  appears that E. W. Ray and W. A. Anderson were indicted in the 
Superior Court of the county of Mitchell for the crime of murder. The 
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action was removed to the Superior Court of the county of Caldwell for 
trial, which was there had. Ray was convicted of manslaughter, and 
Anderson of murder. Afterwards they escaped and fled the country. 
The costs of the prosecution were considerable, and the convicted parties 

mere insolvent. Parties claiming costs in the action, gave notice 
(511) of a motion to be made before a judge at Chambers, to tax the 

costs of the action against the county of Mitchell. 
At Chambers, on 14 November, 1885, the judge made an order in the 

action mentioned above, requiring the commissioners of the county of 
Mitchell to show cause on 21 December, 1885, before him at Chambers, 
in Morganton, "why the county of Mitchell shall not be adjudged to pay 
the costs in the above entitled cases." 

Notice of this order was served upon the commissioners of the last 
named county. 

On 21 December, 1885, a t  Chambers, the motion mentioned above was 
continued, to be heard a t  Chambers, in  Morganton, on 5 January, 1886, 
at  which time the judge gave a judgment, whereof the following is a 
copy : 

'(It appearing to the satisfaction of the court, that notices were duly 
served on the commissioners of Mitchell County, to show cause why the 
county of Mitchell should not be adjudged to pay the costs in  the above 
case, at  Chambers, in  Morganton, before me on 21 December, 1885, and 
said cause having been continued until today, to give said commissioners 
further time to answer, and no answer being filed; and i t  appearing that 
the felonies for which the defendants were indicted were committed i n  
Mitchell County, and that said costs were incurred in  said cause by the 
State, and that defendants have broken jail, and have not been retaken, 
and that the said defendants are insolvent, and said bills of costs having 
been duly approved by the solicitor, i t  is now, on motion, ordered and 
adjudged, that the county of Mitchell pay said costs, as taxed by the 
clerk.'' 

Afterwards, a t  the Spring Term, 1886, of the Superior Court of the 
county of Caldwell, the commissioners of the county of Mitchell moved 
to strike out or set aside the judgment above set forth, upon the ground 
that the judge had no authority to make the same in  vacation at  

Chambers; and the further ground, that it is irregular, and sug- 
(512) gested upon affidavit, that numerous items of cost, amounting to 

a large sum of money, had been improperly taxed in the bill of 
costs, etc. 

The court denied this motion, upon the ground that i t  had no author- 
ity to grant it, and gave judgment accordingly, from which the commis- 
sioners appealed to this Court. 
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Chas. M.  Busbee for Mitchell County. 
N o  counsel co~tra .  

MEREIMON, J., after stating the facts: I t  is very questionable whether 
any judge could, at Chambers, and out of term time, grant a judgment 
like that in  question here purports to be, without the consent of the 
parties, but we need not now decide that question, for, if he could, we 
think the particular judge who undertook to grant this one had not 
authority to do so. 

This Court takes judicial notice of the judicial districts of the State, 
and what counties each embraces, and also of where the several judges 
of the Superior Courts are, in the course of their ridings, and in the 
course of the discharge of their official duties respectively. This is so, 
because these matters are regulated by public statutes. Although the 
judges may exchange particular courts in  their respective districts with 
the sanction of the Governor, still the presumption is, that each is in  the 
particular district to which the law assigns him, and if the contrary is 
the fact, i t  must in a proper way be made to appear. 

I t  appears from the record, that the judge of, and residing in the 
Tenth Judicial District, gave the judgment, which the appellant insists 
is void or irregular, on 5 January, 1885, at  Chambers, in Morganton, in 
the county of Burke, which county is in and forms part of that district. 
At  the time this judgment was given, regularly and properly, 
the judge who gave it had authority in  the discharge of his (513) 
official duties in  the Eleventh Judicial District, and not in the 
Tenth. The statute (Acts 1885, ch. 180, sec. 2)  redistricting the State, 
provided that the judge of the Tenth District should ride the Fall circuit 
thereof of 1885, and thereafter he should "ride the circuits and hold the 
courts of the several districts in the order of their numbers in rotation"; 
and section 8 of the same statute provides, that "the judge riding any 
Spring circuit shall hold all the courts which fall between January and 
June, both inclusive; and the judge riding any Fall circuit shall hold all 
the courts which fall between July and December, both inclusive.'? 

The wholesome purpose of the statutory provisions just cited is, to 
establish order, and prevent confusion in  the exercise of judicial author- 
i ty by the judges of the Superior Courts. Each one is assigned to and 
knows the territorial subdivision of the State withih which, for a stated 
period of time, he may exercise his general authority as judge, and he is 
not authorized to exercise his ordinary jurisdictional power elsewhere. 
The first period in each year begins on the first day of January, and 
ends on the thirtieth day of June inclusive-the second begins the first 
day of July, and ends the thirty-first day of December, inclusive. This 
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is the just and reasonable import of the statute, and thus the periods are 
made certain and definite. 

The judgment in  question was one to be granted or refused by the 
judge in the ordinary exercise of his judicial authority-it was not r 

extraordinary and exceptional, and did not come within that class of 
cases and matters as to which the judge has jurisdiction anywhere and 
everywhere in  the State, as in the case of granting a restraining order, 
and i n  the like cases. 

That each judge of the Superior Court has general jurisdiction only 
in the judicial district to which he is assigned by the statute, except in 

case of the exchange of courts with another judge, or of special 
(514) commission to hold a special term of court in  a particular county, 

seems to have been understood as the law ever since the present 
system of judicature in this State was established. Bear v.  ohe en, 65 
N.  C., 511; Myers v. Ha,m,ilEom, ibid., 567; MO&SS v. Whitehead, ibid., 
637; Howse v. Mauney, 66 N. C., 221; Co~bin v. Berry, 83 N. C., 27; 
Gdbrctzth o. Everett, 85 N. C., 546. 

I t  follows that the judge had no jurisdiction to grant the supposed 
judgment of which the appellants complain. I t  was therefore void, and 
should have been so declared by the court below. 

The motion of the appellees pending before the judge of the Tenth 
Judicial District at  the time he passed into the Eleventh, should have 
been left to be disposed of by his successor. 

There is error. The order appealed from must be reversed, and fur- 
ther proceedings had in the matter of the motion, according to law. To 
that end, let this opinion be certified to the Superior Court. I t  is so 
ordered. 

Error. Reversed. 

Cited: Anthony v. Estes, 99 N .  C., 599; S.  v. snow, 117 N. C., 776; 
Moore v, Jloom, 131 N.  C., 372, 373; Wajrd v. A g d o ,  194 N. C., 322. 

STATE v. LAFAYETTE NASH. 

Liquo~s-Pr0hibitio.n Laws+Special Verdict. 

1. Where a special verdict is returned, no appeal lies until there h8s been a 
judgment entered on the verdict. 

2, Under the provisions of chapter 32 of The Code, the sale of domestic wine 
is not prohibited. 
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3. It  is intimated that the provision of chapter 32 of The Code, allowing the 
sale of home-made wine, while prohibiting that raised in other States, is 
unconstitutional. 

4. Where an act made the sale of wines imported from other States a misde- 
meanor, but allowed the sale of domestic wine; I t  was held., that although 
the provision in regard to domestic wine might be unconstitutional, yet it 
did not make the sale of such wines a misdemeanor under the act, but 
that the provision in regard to foreign wines might be inoperative. 

5. Qucere, whether an act which forbids the sale of spirituous liquors, includes 
in its inhibition the sale of vinous and malt liquors. 

(B. v. Lockyear, 95 K. C., 633; cited and approved.) 

INDICTMENT, heard before Philips, J., and a jury, at  July  (515) 
Criminal Term, 1886, of WAKE Superior Court. 

The defendant is charged with selling spirituous liquors in a township 
in  which prohibition prevails, in violation of section 3116 of The Code. 
Upon the trial of his plea of not guilty, the jury rendered a special 
verdict in  these terms: "At an election regularly called and held in 
Raleigh Township, in said county, on the first Monday in  June, 1886, 
under the provisions of chapter 32, Vol. 2, of The Code, to ascertain 
whether spirituous liquors might be sold in said township, a majority of 
the qualified voters of said township voted tickets on which was written 
the word, "Prohibition"; and that no election has since been held re- 
versing said election, and the result of said election in favor of prohibi- 
tion was duly declared by lawful authority two days thereafter. 

"That on 15 July, 1886, the defendant sold to the witness for the 
State, who was of full age, a corked and sealed bottle of wine, manufac- 
tured in this State, from grapes raised in this State and containing no 
foreign admixture of spirituous liquor, but deriving its ardent spirit 
from vinous fermentation only, and the same was not sold to be drunk on 
the premises where sold, and was not drunk thereon. 

'(If, upon these facts, the court be of opinion that the defendant is 
guilty, then the jury so find for their verdict; but if the court 
be of a contrary opinion, then the jury for their verdict find the (516) 
defendant not guilty." 

The court adjudged the defendant not to be guilty, and the State 
appealed. 

Attorney-General  f o ~  t h e  Sta,te.  
E. R. S t a m p s  a ~ n d  8. T. Gvay for defedaant .  

SMITH, C. J., after stating the facts: The record has the same defect 
that was found to exist in  the case of 8. v. Lo~ckyear ,  95 N.  C., 633, and 
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must be disposed of in the same manner. The action of the court per- 
fects the verdict by removing that which made i t  conditional, and as in 
case of a general verdict, calls for a judgment discharging the defendant, 
if there are no other charges against him requiring a further detention. 

The argument has been, however, upon the merits, the liability of the 
defendant to a criminal prosecution upon the facts found; and as the 
question is one of public interest and ought to be settled, we will proceed 
to express the conclusion at  which we have arrived, as was done in the 
former case. 

The section (3116) which makes the selling of any "spirituous liquor" 
within a prohibited district a misdemeanor, is part of chapter 32 of The 
Code, and the first section thereof (3110)) in express terms, sanctions 
the sale of "wines from grapes, blackberries, currants, gooseberries, rasp- 
berries and strawberries manufactured in this State from fruit raised in 
the State," when "sold in bottles corked or sealed up and not to be drunk 
on the premises," and which wines do not '(contain any foreign admix- 
ture of spirituous liquors" and "derive their ardent spirit from vinous 
fermentation." 

The special verdict finds all the conditions necessary for exoneration 
in  the act imputed as criminal. The statute does not, therefore, punish 
the act of the defendant, and, as modified, has no application to what he 

did. The Attorney-General urges that this qualifying portion of 
(517) the enactment is in conflict with the Constitution of the United 

States in  discriminating i n  favor of home products, and, there- 
fore, being void, leaves the other section in operation. But these conse- 
quences do not follow. The discrimination may be inoperative when it 
affects injuriously the interests and rights of those who undertake to 
dispose of similar products of other States introduced into this, but it 
cannot lop off an essential exception or qualification of the penal statute, 
and leave the penal part of i t  in force. I t  must stand or fall in the form 

Tines as are which the legislative will has assumed, and the sale of such u ' 
described is not prohibited. The invalidity of an essential interwoven 
part of the enactment may avoid i t  altogether, where i t  is sought to be 
enforced against one who sells similar wines manufactured in  another 
State, but this unauthorized discrimination cannot, in  disregard of the 
legislative intent, render that an offense not made such in  the act itself. 

The argument at  the bar has been principally directed to an inquiry 
as to the meaning of the term "spirituous liquors," in which we do not 
propose to follow, further than to say, the inclination of our opinion, in  
construing this penal enactment in  connection with the 6se of the words 
in  other parts of The Code, is to confine i t  to such liquors as are formed 
from distillation, and not to extend i t  to such as generate alcohol by 
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vinous fermentation only, according to the definitions given both by Dr. 
Webster and Dr. Worcester in their dictionaries. But we leave the point 
undecided, and open for a fuller consideration, when it shall be directly 
presented and require determination. 

But the appeal must be dismissed, and this will be certified for final 
judgment in the court below. 

Dismissed. 

Cited: S. v. Giwsch, 98 N. C., 727 ; Guilford v. Geovgk, Co., 109 
N. C., 313; Hirspptal v. Flormce Mills, 186 N. C., 555. 
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ACCEPTANCE. 
1. Where a commission merchant wrote to  his customer that  a certain 

amount was due him and that he might draw for it, which letter the 
customer showed to the plaintiff who took the drafts on its credit, but 
the commission merchant afterwards refused to accept it, when the 
plaintiff sued both the drawer and the commission merchant: I t  was 
he ld ,  that  the liability of both was eo contractzc, and if the  amount 
was under two hundred dollars a justice had jurisdiction. Nimocks 9. 

Woody, 1. 

2. Where such letter was written on 29 March, and draf t  was drawn on 
4 April, i t  is  not such delay a s  will discharge the drawees, i t  not ap- 
pearing that  any harm had come to them by the delay. Ib id .  

3. A letter written to  the drawer within a reasonable time before or after 
the date  of a bill of exchange, describing i t  in terms not to be mis- 
taken, and promising to accept it, is, if shown to the person who takes 
the bill on the credit of the letter, a virtual acceptance, and binds the 
person who makes the promise, even although there be no funds in  his 
hands belonging to the drawer, i f  the bill be drawn payabl'e a t  a 
fixed time, and not a t  or after sight. Ib id .  

4. I f  in  such case, the bill be drawn payable a t  or after sight, and is for 
the entire amount named in the letter, the payee can maintain an 
action against the drawee as  the equitable assignee of the fund;  as  
it seems in such case the drawee would not be liabIe as  acceptor, 
unless the draft was drawn in precise accordance with the terms of 
the letter. Ib id .  

ACCOMPLICE. 
1. A conviction upon the uncorroborated evidence of an accomplice is 

legal, although i t  is the almost universal custom of trial judges to 
instruct juries that they should be cautious in  convicting on such 
evidence. X. u. Viller, 484. 

2. The corroboration of an accomplice ought to  be as  to  some matter, the 
truth or falsehood of which goes to prove or disprove the offense 
charged against the prisoner. Ib id .  

ACTION TO RECOVER LAND. 
1. Where the complaint in an action against several defendants to recover 

land described the locus in quo as  several tracts adjoining each other 
and situated in  the counties of Cumberland and Bladen, of which the 
defendants a re  in possession and wrongfully withhold from the plain- 
tiffs: It was he ld ,  that,under this allegation, the Superior Court of 
Cumberland had jurisdiction. Thames u. Jones, 121. 

2. One tenant in common may sue without joining his cotenants for the 
recovery of the possession of the common property. I b i d .  
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ACTION TO RECOVER LAND-Continued. 
3. Where in  an action to recover land, the plaintiff scts out his claim of 

title, the allegations in  this resbect cannot render the complaint de- 
murrable on the ground that  i t  joins several distinct causes of action. 
Ibid. 

4. Where in an action to recover several tracts of land, in the separate 
possession of several defendants, the complaint does not allege of 
which tract each defendant is in possession: I t  was held, that  i t  con- 
stituted no ground for demurrer. Ibid. 

5. The map of a city or town, which is adopted and recognized by the 
municipal authorities as  correct, is competent evidence to establish 
the location of a lot in  the city. Dacidmn zr. Arledge, 172. 

6. I n  order to show title out of the State by a possession for thirty years, 
i t  is  not necessary to  show any privity between the different occu- 
pants. Ibid. 

7. Where there is a dispute a s  to the dividing line between two adjoining 
tracts, the acts and admissions of the adjoining proprietors recogniz- 
ing one line as  the true one, are  evidence of its location when the 
line is unfixed and uncertain, but where i t  is well ascertained such acts 
and admissions a re  not competent evidence either to change the line 
or t o  estop the party from setting up  the true line. Ibid. 

8. I t  seem,  that  such acts will entitle the losing party to recover the value 
of the improvements he may have put on the land in good faith. 
Ibid. 

9. Where after finding judgment in  the Supreme Court, i t  was suggested 
that  since the date to  which the referee's report settled the rights and 
liabilities of the parties, the plaintiff had remained in possession of 
the land and become liable for additional rents : I t  was held, that the 
right could not be enforced in this action, but the defendant must 
bring a new action to ascertain the amount of such additional lia- 
bility. Pearsoqb v. Carr, 194. 

10. Under the former practice, in an action of ejectment or trespass, dam- 
ages w-ere awarded only up to the time of bringing the action, but 
under the present system, they are  recoverable up to the time of the 
trial. Ibid. 

11. The fact that one of the parties listed the land in controversy for taxa- 
tion, and paid the taxes assessed, before there was alzy controversy 
about it, and that  the other did not, are  admissible in evidence to  be 
considered by the jury, with other evidence, tending to show the claim 
of title to, and possession of the land by the parties, and their acts 
and conduct towards it. Austim v. King, 339. 

12. The tax lists are  admissible in evidence to show these facts. Ibid. 

ADMINISTRATOR. 
1. An action must be brought against a n  executor or administrator by a 

creditor, legatee or next of kin of the decedent within six years after 
the filing of the final account, or i t  will be barred by the statute. 
Andres v. Powell, 155. 
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ADLVINISTRATOR-Co.rztinued. 
2. The rule announced by 82/m0 v. Badger, 96 N .  C., 197, affirmed that  a 

suit by a creditor to subject the descended land in the hands of the 
heir t o  the payment of the ancestor's debts is barred, if not brought 
within seven years after grant of administration and advertisement 
for  creditors. Ibid. 

3. When a n  issue was as  to  assets in the hands of an administrator to 
pay debts of the intestate, i t  was not erroneous for the court to refuse 
t o  allow execution to issue de bonk propriis before such issue was 
tried. Dickerson. v. Witcoxon, 309. 

ADVERSE POSSESSION. (See Possession.) 

AGENT. 
1. An agent, to bind a principal under seal, must have authority conferred 

by a writing under seal ; and a sealed instrument which is changed by 
a n  agent who has no authority by writing under seal, has no force to  
bind the principal. Humzphregs v. Finch, 303. 

2. When a principal verbally authorizes an agent to fill up with a specific 
sum a blank in a bond, left with him for that  purpose, and then to 
deliver i t  in  i t s  completed form and obtain money on it, and another 
person acting in good faith and with no knowledge of these facts 
advances money on such bond, such principal is estopped from setting 
up the defense of want of authority in  the agent, and denying his lia- 
bility on the bond. Ibid. 

3. But if such bond were invalid, this would not invalidate the  act of 
borrowing, which was thus authorized, nor remove the liability thus 
incurred by those whose names a r e  subscribed t o  the bond and on 
whose credit the borrowing took place ; and this is hardly a departure 
from the form of demand in this action. Ibid.  

AGREEMENT O F  COUNSEL. 
1. No agreement of counsel will be recognized unless in  writing and signed 

by both parties. Bimtnon.~ v. Mfg. Go., 89. 

AMENDMENT. 
1. Where a suit in equity was pending in the Supreme Court a t  the time 

of the adoption of the present system of procedure, the Superior 
Courts a re  the proper tribunals to proceed with the cause, and this 
Court can make no order in it ,  except to  remand the papers. W h i t e  v. 
Butcher,  7 .  

2. Where in  such case, a decree had been made in this Court settling the 
rights of the parties, and only the final accounts remained to be taken, 
the Superior Courts cannot allow amended pleadings to be filed, or the 
rights of the parties a s  settled by the decree to be varied, but must 
proceed with the cause in accordance with the decree. Ibid. 

3. If  a statute creating an offense is amended in any important particular, 
a bill of indictment for a n  offense committed before the act was 
amended, but which was found after the passage of the amending act, 
should charge the offense under the old act, and continue a n  averment 
tha t  the offense was committed before the amendment was passed. 
#. v. Massey, 465. 
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4. Where a statute only undertakes to amend one already on the statute 
books, i t  will be presumed that  i t  did not intend to repeal it, unless 
there is an express repealing clause. Ibid. 

ANSWER. 

1. Where a statute giving a right of action contains a proviso, the plain- 
tiff need not negative it, but if the case falls within the proviso the 
defendant must set it  up in the answer. Wadsworth u. Stewart, 116. 

2. The defendant, in his answer, commingles the facts which he relies on 
both as  ground for a rescission of the contract, sued by by plaintiff, 
and also a s  constituting a counterclaim: Held, that when relied on 
a s  ground for rescission of the contract, these facts deemed to 
be denied without replication. Btanton v. Hughes, 318. 

3. Under a n  order of reference, by consent, containing directions to the 
referee to  ascertain what sums the clerk and master had received, 
when received, and a further provision that "his decision of the law 
is  open to revision in this and other courts having jurisdiction," i t  is 
competent for the defendant to set up the presumption of payment 
from lapse of time, notwithstanding no answer was filed. KwFee v. 
Corpming, 330. 

APPEAL. 
1. Where the motion for a new trial is addressed t o  the discretion of the 

trial judge, his action is not the subject of review on appeal. Jones 
u. Parker, 33. 

2. An appeal will not be dismissed because there is no statement of the 
case or assignment of error, as  neither is necessary to perfect the 
appeal, but if no error appears in the record in such case, the judg- 
ment will be affirmed. Simmons u. Xpg. Co., 89. 

3. The objection of the want of jurisdiction, or that the complaint does 
not s ta te  facts sufficient to constitute a cause of action, may be made 
in the Supreme Court for the first time, although no error whatever 
is  assigned in the record. Ibid. 

4. The appeal will be dismissed when i t  does not appear in  the record that 
a n  appeal was taken. Ibid. 

5. Where a paper appeared in the transcript, purporting to be the case 
on appeal, but it  was signed only by the appellant's counsel, and there 
was nothing to show that i t  had been served on the appellee or his 
counsel, or that either of them had ever seen it, it will not be con- 
sidered. Ibid. 

6. No agreement of counsel will be recognized, unless in writing and 
signed by both parties. Ibid. 

7. No order of reference can be made to ascertain any facts taking place 
after the final judgment. Pearson v. Can., 194. 

8. After final judgment in  the Supreme Court, the Superior Court has no 
power to order a further reference, or to  take any action in the cause. 
Ibid. 
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APPEAL-Cmttinued. 

9. So, where after finding judgment in the Supreme Court, i t  was sug- 
gested that  since the date to  which the referee's report settled the 
rights and liabilities of the parties, the plaintiff had remained in pos- 
session of the land and become liable for additional rents : I t  zc;a-s 
held, that the right could not be enforced in this action, but the 
defendant must bring a new action to ascertain the amount of such 
additional liability. Ibid. 

10. TT7here the Supreme Court has passed upon the effect of record and 
documentary evidence in one appeal and remanded the case for a new 
trial, i t  is  not error for the trial judge to refuse to submit a n  issue to 
be found only on such evidence, when i t  was declsred by this Court 
to be insufficient for that purpose. -kfclWillwn v. Baker ,  197. 

11. The ruling of the Supreme Court in such case is not re8 judicata. 
Ibid.  

12. Where there is a verdict in favor of the appellee, the Supreme Court 
can only award a new trial for error committed on the trial before 
the jury, and cannot reform the verdict or give final judgment for the 
appellant. IMd.  

13. An appeal which is  docketed in the Supreme Court a t  any time during 
the term next after i t  was taken, is in time, and will not be dismissed, 
except as  provided,by Rule 2, par. 8. Rollins u. Love,  210. 

14. If the appeal is not docketed before the call of the district in  which i t  
belongs, the appellee may move to docket and dismiss under Rule 2, 
par. 8. Ibid.  

16. An appeal will not be dismissed because of defects in the undertaking 
on appeal, unless the provisions of chapter 121, Laws of 1887, are  ob- 
served. Ibid.  

16. As this statutory regulation only affects the procedure, the Legislature 
had power t o  make its terms applicable to appeals pending a t  the time 
of i ts  passage. Ibid. 

17. Where a judgment is rendered against two defendants, one only of 
whom appeals, the appeal does not vacate the judgment as  to  the de- 
fendant who does not appeal. Ibld.  

18. Where two defenses are  pleaded, and the court below gives judgment 
fo r  the defendant on one of them without trying the other, which 
judgment is reversed on appeal, the case will be remanded in order 
that  the other defense may be tried. Betxer v. Xetxer, 262. 

19. No appeal lies from a judgment setting aside a verdict because it  is 
against the weight of evidence. Stantom v. Hughes,  318. 

20. No appeal lies from the refusal of a judge to grant a new trial for 
newly discovered evidence. 8. v. 8tarne8, 423. 

21. Where in  a criminal proceeding, the prisoner appealed from the judg- 
ment, which was affirmed by the Supreme Court, and upon receiving 
the certificate of the judge of the Superior Court passed the same 
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sentence which had before been imposed, from which the defendant 
again appealed, but without assigning arty error or showing any new 
facts, the appeal will be dismissed. 8. v. Miller, 450. 

22. The State has no appeal from a judgment releasing a prisoner in a 
habws corpus. Ibid, 451. 

23. Where a defendant has lost his appeal, but is granted a writ of cer- 
ti0ral.i in lieu thereof, the granting of the wri t  has  the effect of a n  
appeal to a stay of execution, and if the offense be bailable, he is en- 
titled to bail. 8. v. Walters, 489. 

24. Where a special verdict is returned, no appeal lies until there has been 
a judgment entered on the verdict. S. w. Nash, 514. 

APPEAL-ASSIGNMENT O F  ERROR. 

1. Where issues are  submitted which are not raised by the pleadings with- 
out objection in the court below, objection cannot be made to them 
for the first time in this Court, and the findings must stand. Porter 
v. R. E. Go., 66. 

2. An appeal will not be dismissed because there is no statement of the 
case or assignment of error, a s  neither is necessary to perfect the 
appeal, but if no error appears in the record in such case, the judg- 
ment will be affirmed. 8 i m m n s  w. il47g. Go., 89. 

3. The objection of the want of jurisdiction, or that the complaint does 
not state facts sufficient to  constitute a cause of action, may be made 
in the Supreme Court for the first time, although no error whatever 
is assigned in the record. Ibi&. 

4. Unless errors a re  assigned in the record expressly or by necessary im- 
plication, the judgment will be aarmed. Dupree u. Tuten, 94. 

5. While a judgment may be irregular or erroneous, yet if no objection is 
made to i t  on that particular ground, i t  will not be reversed. Brooks 
v. Brooks, 136. 

6. Where neither the record nor the case on appeal shows any exception 
or assignment of error, the judgment will be affirmed. Carroll u. 
Barden, 191. 

7. Where the assignment of error to the judge's charge to  the jury, was 
"that the appellant excepted to the whole charge and especially to 
the instruction on the third issue": I t  was held, that such assignment 
of error was improper. Basber v. Roseboro, 192. 

8. Even if improper evidence is  admitted, the error is cured if the trial 
judge in his charge instructs the jury not to  consider it. Bhdgers v. 
Dill, 222. 

9. Where relief may be had in a pending action, i t  must be sought by a 
motion i n  that  cause, and if a new action is brought i t  will be dis- 
missed by the court e@ mwo motu, if the objection is not taken by the 
defendant. Hudson v. Cobla, 260. 

10. Where any part of the judge's charge is excepted to, the exception 
should point out specifically wherein the error consists. Boggan u. 
Horn, 268. 



INDEX. 

APPEAL-ASSIGNMENT OF ERROR-Cmtinued, 
11. Where a t  the commencement of the trial certain issues were agreed 

upon by the parties to the action, but subsequently the court sub- 
stituted others without objection: Held, that, after verdict an excep- 
tion that such issues were not properly submitted came too late. 
Phifer v. Alegander, 335. 

12. I t  cannot be assigned as error that the trial judge told the solicitor 
how many jurors he might put to the foot of the panel, i t  not being 
Bhown that it caused any harm to the prisoner. S. v. Slonn, 499. 

APPEAL-CASE. 

1. Where there is a conflict between the record and the case on appeal, 
, 

' 

the record must prevail, but where matters are stated in the case, in 
regard to which the record is silent, they will be accepted as facts. 
McNeill v. Lawton, 16. 

2. A certiorari in order to correct the case on appeal will not be granted, 
when i t  appears from the petition that the particulars in which the 
petitioner asks to have it changed are not material to the proper 
hearing of the case. Portw v. R. R., 63. 

3. Where it is sought to have the case as settled by the judge corrected 
by a certiorari, the petitioner should set out his grounds for believing 
that the judge would make the corrections if given an opportunity, 
and not merely that he believes that probably the judge would do so. 
I Md. 

4. An appeal will not be dismissed because there is no statement of the 
case on assignment of error, as neither is necessary to perfect the 
appeal, but if no error appears in the record in such case, the judg- 
ment will be affirmed. Stmmons u. M f g .  Go., 89. 

5. !Fhe objection of the want of jurisdiction, or that the complaint does 
not state facts sufficient to constitute a cause of action, may be made 
in the Supreme Court for the first time, although no error whatever 
is assigned in the record. IMd. 

6. Where a paper appeared in the transcript, purporting to be the case 
on appeal, but it was signed only by the appellant's counsel, and 
there was nothing to show that i t  had been served on the appellee 
or his counsel, or that either of them had ever seen it, i t  will not be 
considered. Ibid. 

7 .  A certiorari to correct a case on appeal will not be granted when it 
appears that the omissions complained of were not made by the judge 
by any inadvertence or oversight, and there is no reason to believe 
that the trial judge would amend the case if given an opportunity. 
S. v. Sloan, 499. 

8. Where exception is taken that the trial judge refused ckrtain prayers 
for instruction, in preparing the case for this Court, the prayers for 
instruction, and so much of the evidence as bears upon them, should 
be set out in the case, and not merely a statement that the instruc- 
tions asked were substantially given in the charge of the jury. Ibid. 
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APPEAL--UNDERTAKING ON. 
An appeal will not be dismissed because of defects in  the undertaking 

on  appeal, unless the provisions of chapter 121, Laws 1887, are  com- 
plied with, and this a d  includes appeals pending a t  the time of i ts  
passage. Rollins v. Love, 210. 

ARBITRATION AND AWARD. 
1. Unless a submission t o  arbitration is made under a n  order of the 

court, the award cannot be made a judgment of the court, except by 
consent. Long v. Fitxgeaald, 39. 

2. Where a party files exceptions to  a n  award and seeks t o  have it modi- 
fied by the court, he waives all objection to the fact that the submis- 
sion was made in, pais, and the court can proceed to act on the 
award a s  if i t  had been made under a n  order in  the cause. Ibid. 

3. Where all  matters embraced in a n  action a r e  submitted to arbitrators, 
and they make no mention in their award of one item of charge 
claimed by one of the parties, they will be taken to have disallowed 
it. Ibid. 

ARREST AND BAIL. 
1. It is the  duty of the clerk of the court, upon the application of the 

plaintiff, to issue, in proper cases, the execution against th8 person, 
under sections 442, 447 and 448 (3) d The Code. Kinneu v. Laughen- 
our, 325. 

2. Such execution should command the sheriff to  arrest the defendant and 
commit him to the jail of the county from which i t  issued, until he 

. shall pay the judgment or be~discharged according to law. Ibid. 

3. Section 291 (2) of The Code, authorizing the  arrest of a person i n  an 
action for seduction, is not in  conflict with the provision of the Con- 
stitution prohibiting imprisonment for debt. Ibid. 

AEREST O F  JUDGMENT. 
1. Judgment can be arrested only for some matter appearing on the face 

of the record, o r  for some matter which ought t o  be in the record, 
but is not there. X.  v. Xheppard, 401. 

2. The endorsement on the back of a n  indictment is  no par t  of the record. 
Did .  

3. The objection that there is a failure of proof must be taken before 
verdict, and cannot be taken on a motion in arrest of judgment. 8. v. 
Thorn@son,, 496. 

ARSON. 
1. Where the defendant was indicted for setting fire to  a n  outhouse, evi- 

dence is competent t o  show that  a t  the  same time a n  attempt was 
made to fire a dwelling-house near it, the evidence directly connecting 
the defendant with the latter attempt. X .  v. Thompson, 496. 

2. Where'the defendant was indicted for  burning a n  outhouse, it is com- 
petent to  show threats made by him against the son and grandson 
of the owner of the house. Ibid. 

3. Unquestioned evidence of possession is sufficient proof of ownership in 
a n  indictment for arson. Ibid. 
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BAIL. 
Where a defendant has  lost his appeal, but is granted a writ of certiorari 

i n  lieu thereof, the granting of the writ has the effect of a n  appeal as  
t o  a stay of execution, and if the offense be bailable, he is entitled to 
bail. 8. u. Walters, 489. 

BANKRUPTCY. 
1. T'he plaintiff R. S., having been adjudicated a bankrupt, and the land 

i n  controversy having been assigned to him a s  his homestead in the 
bankruptcy proceedings, i t  is  exempt from sale under execution 
issued on a judgment for a fiduciary debt which is not discharged by 
his discharge in  bankruptcy. Sim>pson, v. Hozcstoa, 344. 

2. This exemption from sale under execution against the homesteader 
follows the  land when conveyed by him to another party. Ibid. 

BETTERMENTS. 
Where there is a dispute a s  to  the dividing line between two adjoining 

tracts of Iand, the acts and admissions of the adjoining proprietors 
recognizing one line a s  the true one, mag entitle the losing party to 
improvements he may have put on the land in good faith. Da&dson, 
v. Arledge, 172. 

BICYCLES. 
Where a statute forbade the use of bicycles on a certain road, unless per- 

mitted by the superintendent of the road, i t  was Aeld, that  the act 
was not unconstitutional. 8. v. Yopp, 477. 

BILL OF EXCHANGE. (See Negotiable Instruments.) 

BOND. 
1. When the only issue submitted to the jury is, "Was the seal opposite 

the  name of the defendant, on the note a t  the time tha t  he signed it," 
evidence that  there was no amount specified in the note a t  that time, 
and that  double the amount agreed on was inserted i n  the space left 
for  that  purpose, after the note was signed by the defendant, was 
incompetent, and could only be competent on a general denial of its 
execution. Humpthreys u. Fimch, 303. 

2. An agent, to bind a principal under seal, must have authority conferred 
by a writing under seal; and a sealed instrument which is changed 
by a n  agent who has no authority by writing under seal, has  no force 
t o  bind the principal. Ibis. 

3. When a principal verbally authorizes a n  agent to El1 up with a specific 
sum a blank i n  a bond, left with him for tha t  purpose, and then t o  
deliver i t  in i.ts wmpleted,form and obtain money on it, and another 
person acting in good faith, and with no knowledge of these facts 
advances money on such bond, such principal is estopped from setting 
up  the defense of want of authority in  the agent, and denying his 
liability on the bond. Ibid. 

4. But  if such bond were invalid, this would not invalidate the act of 
borrowing, which was thus authorized, nor remove the liability thus 
incurred by those whose names a re  subscribed to the bond and on 
whose credit the borrowing took place ; and this is hardly a departure 
from the form of demand in this action. Ibid. 
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BOND TO MAKE TITLE. 

Before the act of 1797 (The Code, see. 1492), when the obligor in a bond 
to make title died before doing so, the obligee had to look to the heirs, 
but that  act  conferred the power to make title in  such cases upon the 
administrator, but he could only convey such title a s  his intestate 
had, and this only to  the purchaser. Twit ty  v. Lovetace, 54. 

BOUNDARY. 

1. I'he map of a city o r  town, which is adopted and recognized by the 
municipal authorities a s  correct, is competent evidence to establish the 
location of a lot in  the city. DavCdaon u, Arkdge, 172. 

2. Where there is  a dispute a s  to the dividing line between two adjoining 
tracts, the acts and admissions of the adjoining proprietors recogniz- 
ing one line a s  the true one, are evidence of its location when the line 
is unfixed and uncertain, but where i t  is well ascertained, such acts 
and admissions a r e  not competent evidence either to  change the line 
or to  estop the party from setting up the true line. Ibid. 

CAVEAT. 
The fact that  a widow enters a caveat to a will and contests i t s  validity, 

does not prevent her from accepting any benefit given her by the will, 
if i ts  validity is established, or from entering her dissent thereto in  
the proper time. Yorkley v .  Ntivuorz, 236. 

CERTIORARI. 
1. A certiorari in order t o  correct the case on appeal will not be granted, 

when i t  appears from the petition that  the particulars in  which the 
petitioner asks to  have i t  changed are not material to the proper hear- 
ing of the case. Porter v .  R. R., 6.3. 

2. Where it is sought to have the case a s  settled by the judge corrected by 
a certiorari, the petitioner should set out his grounds for believing 
that  the judge would make the corrections if given a n  opportunity, 
and not merely that  he believes that  probably the judge would do so. 
Ibid. 

3. Where a defendant has lost his appeal, but is granted a writ of cer- 
tiorari in  Zieu thereof, the granting of the wri t  has the effect of a n  
appeal a s  t o  a stay of execution, and if the offense be bailable, he is 
entitled t o  bail. S. v .  WaZtm, 489. 

4. A certiorari to correct a case on appeal will not be granted when i t  
appears that  the omissions complained of were not made by the judge 
by any inadvertence or oversight, and there is no reason to believe 
that  the trial judge would amend the case if given a n  opportunity. 
S. v .  sm'n, 499. 

CHALLENGE TO T H E  ARRAY. 

Where a negro is  accused of crime, it is no cause of challenge to the array 
that  the special vendre is composed entirely of whites, there being no 
charge of corruption or unfairness made against the sheriff. S. v .  
S$oan, 499. 

CITIES. (See Municipal Corporations.) 
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CLERK . 
It is the duty of the clerk of the court. upon the application of the plain- 

tiff. to  issue. in  proper cases. the execution against the person. under 
sections 442. 447 and 448 (3) of The Code . Kenney u . Laughenour. 
325 . 
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COMPLAINT. 
1. The statement in  a complaint of redundant matter, or of evidential 

facts, is  no ground for demurrer. Thaws u. Jones, 121. 

2. So, where in  an action to recover land, the plaintiff sets out his cIaim 
of title, the allegations in  this respect cannot render the complaint 
demurrable on the ground that  it joins several distinct causes of 
action. IWd. 

3. Where i n  a n  action to recover seyeral tracts of land, in the separate 
possession of several defendants, the complaint does not allege of 
which tract each defendant is  in possession; I t  was held, that  it  con- 
stituted no ground for demurrer. Ibid. 

4. Where the complaint in  a n  action against several defendants t o  recover 
land, described the locus i n  quo as  several tracts adjoining each other 
and situated in the counties of Cumberland and Bladen, of which the 
defendants are in  possession and wrongfully withhold from the plain- 
tiffs; I t  was held, that  under this allegation the Superior Court of 
Cumberland had jurisdiction. Ibid. 

CONDITION. 
1. A prom.80 in  a deed in absolute restraint of all alienation is void, but 

such condition if limited and reasonable in  its application and as  to 
time when it must operate, will be upheld. Mz~nme 0. Hall, 206. 

2. Where the condition in  a deed upon which the estate is to  be divested 
and go to a third party is founded on a contingency which never can 
happen, the grantee will take a fee simple. Ibid. 

3. Land was conveyed to two sisters and thgjr heirs by deed, but the 
deed provided that in  case either of them married that  the land 
should belong to their brother, and also provided that the grantees 
should not sell or dispose of the land in any way whatever. The ferns 
grantees sold the land, abd both died unmarried; I t  was held, that 
their grantee got a good title. Ibid. 

CONFESSIONS. 
Where a prisoner made lertain confessions which were induced by hope, 

and therefore inadmissible, but a day or  so after, upon his examina- 
tion before a committing magistrate, he asked t o  be examined as a 
witness on his own behalf, when he admitted that  he had made the 
confessions, but said that  they were not t rue ;  I t  was held, that his 
evidence given before the magistrate was  admissible against him, and 
it was for the jury to say whether they believed the confession, or that 
par t  of his evidence declaring that  the confessions were not true. 
8. v. Ellk,  447. 
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CONFUSION OF GOODS. 
The rule, that  he who produces a confusion of goods shall lose his own, is 

carried no further than necessity requires, and applies only t o  cases 
where i t  is  impossible to  distinguish what belonged to one from what 
belonged t o  the other. When the articles can be easily distinguished 
and separated, no change of property takes place, but the burden is 
on the guilty party to distinguish his property or lose it. Queen v. 
Wernwag, 383. 

CONTINGENT REMAINDER. 
Where a contingent remainder is created, the tenant in  possession and 

those in  remainder in esse, cannot have a decree for a sale of the 
land, unless some one of each class of contingent remaindermen are 
im m s e  and before the court. Young  V. Young,  132. 

CONTRACT. 
1. Where a commission merchant wrote to his customer that a certain 

amount was due him and that he might draw for it ,  which letter the 
customer showed to the plaintiff who took the drafts on its credit, but 
the commission merchants afterwards refused to accept it, when the 
plaintiff sued both the drawer and the commission merchants ; I t  was 
he$&, tha t  the liability of both was e@ contractu, and if the amount 
was under two hundred dollars a justice had jurisdiction. N i m c k s  V. 

Woody, 1. 

2. I n  a n  action against a corporation for  services rendered to it under a 
contract of hiring, which contract is denied b'y the corporation, a 
letter to the plaintiff from a n  agent of the corporation, recognizing 
him a s  a servant of the corporation, is  competent evidence to establish 
the contract, and also to  corroborate the plaintiff when his testimony 
has been contradicted by such agent. Porter v. R. R., 46. 

3. Where a railroad corporation agreed with the authorities of a city to 
pay a certain proportion of the salary of a policeman to be assigned 
to duty specially a t  i ts  depot, and the plaintiff was employed; I t  mas  
held, tha t  he could sue the corporation on the contract for a failure 
to pay him the part of his salary which i t  had agreed to do. Ibid. 

4. A party sending a telegram is  charged with notice of the printed con- 
tract a t  the top of the message, whether he has read it or not. P e p r m  
u. Telegraph Co., 57. 

5. Where the terms of a contract, either written or oral, a re  explicit and 
precise, i ts  effect is a question of law. Where terms of a r t  a r e  used, 
or the meaning of the contract is doubtful, i t  must be left t o  the jury 
to  say what the contract was. H a w i s  u. Mott,  103. 

6. Where a judgment debtor agreed with the  plaintiff that  when he (the 
debtor) collected a debt due him by a third person, he would pay the 
judgment, i t  does not operate as  a discharge of the judgment, and if 
the defendant fails t o  collect such debt, the judgment may be enforced 
against him. Ibid. 

7. Unless the element of fraud is present in  the declarations or conduct 
of a feme covert, upon the faith of which conduct another reasonably 
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might rely, and has in fact relied to  his injury, she is  not estopped, 
a s  a peme covert cannot be estopped by a contract, or anything in the 
nature of a contract. Weathersbe@ v. Fwrar,  106. 

8. If one agrees in writing to  convey land in consideration of the verbal 
promise of the vendee to pay the price, the contract is  binding on the 
vendor, although the vendee may avoid the obligation on his part, if 
he chooses to plead the statute of frauds. Love v. Welcrh, 200. 

9. I n  such case, the fact that  the vendor is bound while the vendee is not, 
will be considered in passing on a demand for specific performance 
by the vendee, and if the vendee has allowed much time t o  elapse, 
specific performance will not be decreed. Ibid. 

10. The court will not rescind a contract when the parties cannot be put 
in  statu quo. Ntamton v .  Hughes, 318. 

11. When the terms of a contract are  that the plaintiff shall build certain 
houses for the defendant, within a given time, for  which he is to 
receive so much, he cannot recover anything, either upon the special 
contract, or upon a quantum meruit, unless he avers and proves a n  
entire performance. Lawing v .  Rintels, 350. 

12. This rule is not altered by the fact that  the property was destroyed by 
accidental fire just before the work was completed. Ibid. 

13. If the defendant received anything by insurance on the property, the 
plaintiff has no right to any part thereof. Ibid. 

CONTRACT TO CONVEY LAND. 

1. Where, acting under a power conferred by a will to  dispose of the 
testator's estate in his land, the executor contracts to sell the testa- 
tor's interest in  a certain tract of land, and upon payment of the pur- 
chase money to convey such interest in  fee to  the purchaser, the 
executor is not liable, under the terms of this contract, either indi- 
vidually o r  in his representative capacity, for a failure in  making 
title to a part of the land. Twitty v .  Lovelace, 54. 

2. Before the act of 1797 (The Code, sec. 1492), when the obligor in  a bond 
to make title died before doing so, the obligee had to look to the 
heirs, but that act  conferred the power to make title in  such cases 
upon the administrator, but he could only convey such title a s  his 
intestate had, and this only to the purchaser. Ibid. 

3. If  one agrees in writing to convey land in consideration of the verbal 
promise of the vendee to pay the price, the contract is binding on the 
vendor, although the vendee may avoid the obligation on his part, if 
he  chooses to plead the statute of frauds. Love v .  Welch, 200. 

4. I n  such case, the fact that the vendor i s  bound while the vendee is not, 
will be considered in passing on a demand for specific performance 
by the vendee, and if the vendee has allowed much time t o  elapse, 
specific performance will not be decreed. Ibid. 

5. So, where a vendee who was not bound in writing to pay the purchase 
money allowed thirty years to pass before he asked for specific per- 
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formance, during all of which time he had not tendered payment, and 
did not offer any excuse for his long delay, specific performance was 
refused. Ibid. 

6. The specific performance of the vendor's agreement t o  convey land is 
not a strict right to be enforced a t  the will d the vendee, but it rests 
in  the sound discretion of the judge, such discretion to be governed 
by the rules laid down by the Courts of Equity in this respect. Ibid. 

7. Where the counterclaim asking for specific performance alleged that 
the purchase money was paid in full, but the jury found that this 
had not been done; I t  was held, that  the defendant was not entitled 
to specific performance in this state of the pleadings. Ibid. 

CONTRIBUTORY NEGLIGENCE, 
1. Although a servant be injured by the negligence of his master, yet if 

he could by reasonable care and prudence have averted the accident, 
and the injury can he traced to his own negligence a s  well a s  that of 
the defendant, he cannot recover. CwnwaFl u. R. R., 11. 

2. Although a servant is ordered by his superior to perform a dangerous 
duty, this does not relieve him of the duty of avoiding any particular 
danger incident to  carrying out the order. Ibid. 

3. I n  order to bar a recovery, the contributory negligence of the plaintiff 
must have been a proximate cause of the injury complained of. Ibid. 

4. Where the plaintiff, in obedience to the orders of his superior, at- 
tempted to get upon the pilot of a moving locomotive, and in doing so 
his clothes were caught in the splinters on a worn rai l ;  I t  was held, 
even if the master was negligent in not repairing the rail, yet i t  was 
the duty of the servant to use reasonable care, and it  was error in the 
trial judge to charge the jury that if the plaintiff was ignorant of the 
condition of the rail, and got on the engine in  obedience t o  the order, 
that he was entitled to recover. Ibid. 

5. Where a servant knows that his coservant is negligent and reckless, 
and unfit for his employment, and yet continues in the service of the 
common master, and is injured by the negligence of such reckless 
fellow-servant, nothing else appearing, he has contributed tr, the 
injury and cannot recover. Porter v. R. R., 66. 

6. While a servant remains in the employment of his master after he 
knows that  a fellow-servant is incompetent, he does not contract by 
implication to take the risk, but if prevented from recovering on this 
ground, it  will be by reason of contributory negligence. Ibid. 

7. Where in  response to one issue the jury found that  there was no con- 
tributory negligence, but in response to another they found that  the 
plaintiff's intestate knew of the reckless character of his fellow- 
servant by whose negligence the injury occurred, a new trial was 
granted. Ibid. 

8. In an action to recover damages for an injury caused by the negligence 
of the defendant, who pleads contributory negligence on the part of 
the plaintiff, the defendant is entitled to a n  issue on this question, 
unless the court includes i t  under the issue as  to negligence, by proper 
instructions to the jury. Kirk v. R. R., 82. 
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CONSTITUTIONAL LAW. 
1. Where a statutory regulation only affects the procedure, the Legislature 

has the power to malie it  applicable to pending actions. Roll ins v. 
Love, 210. 

2. Municipal corporations are instrumentalities of the State government, 
are  public in their nature, and the Legislature has control over them 
and may enlarge or modify their powers as  i t  deems proper, within 
the limits of the Constitution. W o o &  v. O x f o r d ,  227. 

3. The Legislature may authorize municipal corporations to apply their 
revenue and credit to  any legitimate public purpose within the scope 
of its organization, unless prohibited by the Constitution, and such 
purposes as  tend to the general good of the community, although the 
advantage does not reach every individual taxpayer residing there, is 
such public purpose. Zbid. 

4. The Legislature may authorize municipal corporations to subscribe to 
the capital stock of railroad corporations or other like public enter- 
prises, or even donate its money or credit to such corporation, while 
it  cannot authorize any subscription or donation to a merely private 
enterprise. Zbid. 

5. The ruling made in M a r k h a m  v. Mannigzg, 96 N .  C., 132, and McDoweZl 
u. Construction Go., !36 N.  C., 514, a s  to  the meaning of the term 
"qualified voters" a s  used in the Constitution and the effect of the 
provisions of Article VII, section 7, affirmed. Zbid. 

6. Where the act allowing a municipal corporation to contract a debt for 
other than necessary expenses, provided that  such debt should be 
authorized by a vote of a majority of those voting and not by a 
majority of the qualified voters, but in fact a majority of the qualified 
voters did vote i n  favor of contracting the debt ; I t  was held,  that  this 
cured the defect in the law, and that  the vote authorized the corpora- 
tion to contract the debt. Zbid. 

7. Section 291 (2) of The Code, authorizing the arrest of a person in a n  
adion for seduction, is not i n  conflict with the provision of the Con- 
stitution prohibiting imprisonment for debt. K i n n e y  u. Laughenour,  
325. 

8: Under sections 12 and 22, Art. IV, of the Constitution, the Legislature 
has the power to establish, limit, and define the jurisdiction of the 
Superior Courts; to  prescribe the methods of procedure in  them, 
and the extent, manner, time and place of exercising their jurisdic- 
tion; and can declare what judgments and orders may be given by 
these courts in  or out of term-except that issues of fact  can be tried 
by a jury only in  term time. Bynurn  u. P w e ,  374. 

9. In  capital felonies, the  pri8oner has the right t o  be present i n  court a t  
all times during the course of his trial, and if he is absent a t  any 
time i t  vitiates a conviction. 8. d Eel@, 404. 

10. I n  felonies less than capital, the prisoner has the right to be present a t  
all stages of his trial, but his presence is not essential to the validity 
of the conviction. ZbicE. 

11. It  sams,  that a prisoner i n  a capital felony can waive his right to be 
present a t  all  stages of the trial, but his counsel cannot waive i t  for 
him. Zbid. 

416 



CONSTITUTIONAL LAW-Continued. 
12. I f  a prisoner in a n  indictment for a felony less than capital flee the 

court during the trial, he will be deemed to have waived his right to 
be present, and the court need not stop the trial. Ibid. 

13. Under Article I ,  section 13, and Article IV, sections 12, 14 and 27, of 
the Constitution, the Legislature may establish courts inferior to  the 
Superior Court-may constitute the mayor of a town a n  "Inferior 
Court, with the jurisdiction of a justice of the peace," or may con- 
stitute him a "Special Court within the corporate limits of the town," 
with a larger jurisdiction than that  of justice of the peace-and may 
dispense with a jury trial i n  "petty misdemeanors," and provide other 
means of triaI for such offenses. S. v. Powell, 417. 

14. Where a statute creating a Special Criminal Court for  certain counties 
allows every facility to  the accused of getting a fair  and impartial 
jury, it is not unconstitutional because it does not follow the same 
methods of drawing the jury which are, provided for the Superior 
Courts. 8. v. Jones, 469. 

15. Every citizen holds his property subject to  the implied obligation that  
he will use i t  in  such way a s  not to  prevent others from enjoying the 
use of their property. S. v. Yopp, 477. 

16. Subject to  constitutional provisions, the Legislature may impose reason- 
able restraints upon the use which a citizen makes of his property, 
i n  order. to protect others in  the use of their property. IMd. 

17. The Legislature has complete power t o  regulate the highways in  the 
State, and may prescribe what vehicles may be used on them, with a 
view to the safety of passengers over them, and the preservation of 
the road. Ibid. 

18. A statute which only regulates the use of property in  a manner bene- 
ficial to the public, but does not destroy it, is not unconstitutional, 
unless the restraint is so manifestly unjust and unreasonable a s  to 
destroy the lawful use of the property. LMd. 

19. If  the use of property creates a nuisance the Legislature has the power 
to destroy it. Ibid. 

20. The Legislature has the power t o  pass a n  act which may leave the 
doing or not doing of certain things allowed or forbidden by the act 
to  the discretion of some designated agent or commissioner. Ibid. 

21. Where a statute forbade the  use of bicycles on a certain road, unless 
permitted by the superintendent of the road; I t  was held, that  the 
act was not unconstitutional. Ibid. 

22. It is intimated that the provision of chapter 32 of The Code, allowing 
the sale of home-made wine, while prohibiting that  raised in  other 
States, is unconstitutional. S. v. Nmh,  514. 

23. Where a n  act made the sale of wines imported from other States a 
misdemeanor, but allowed the sale of domestic wine; I t  was held, 
that  although the provision in regard to domestic wine might be 
unconstitutional, yet it did not make the sale of such wines a misde- 
meanor under the act, but that  the provision i n  regard to foreign 
wines might be inoperative. IMd. 
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CONSTRUCTION OF STATUTES. 
1. The word "or," i n  criminal statutes, cannot be interpreted to  mean 

"and," when the effect is to aggravate the offense or increase the 
punishment. 8 .  v. WaMers, 489. 

2. While criminal statutes must be strictly construed, yet they must 
be construed so a s  to give effect to their plain meaning when this 
appears. S. v. G o d f w ,  507. 

CONVERSION. 
1. Where the widow of one who died a nonresident of this State applied 

to  a justice in this State before administration was granted, and had 
her year's support allotted to h e r ;  I t  wm held, that  the judgment 
allotting it was void, and that  she was liable for a conversion in 
action against her by the administrator. 8impson v. Cureton, 112. 

2. One tenant in  common of chattels cannot maintain trover against his 
cotenant upon a mere demand and refusal to deliver to him his share i 

of the common property, but the act  of withholding must be tortious, I 
having the effect so f a r  a s  the plaintiff is concerned of an actual 
destruction of the property. Shearim u. Riggsbce, 216. 

3. Where the complaint alleges the conversion of seed cotton, the court 
ought to  charge the jury that  the plaintiff must show, by a preponder- I 

ance of evidence, the conversion of such cotton; the failure to do so, 
when requested, is error. Loeg v. Hall, 286. 

CORPORATION. 
A deed, which purports to be made between "C. M., President of the D. R. 

Manufacturing Go.," and "W. M., Trustee," etc., and bears the signa- 
ture  and seal of "C. M.," with the suffix of "President of the D. R. 
Co.," and also of the trustee, with but one subscribing witness, is not 
in  form and effect the deed of the corporation, but is the personal act 
of the president, and, if effectual a t  all, can-only pass his interest in 
the property. Clagton v. Cagle, 300. 

(See, also, "Municipal Corporations.") 

COSTS. 
1. A prisoner is entitled to be discharged from imprisonment for the non- 

payment of a fine and costs upon complying with the provisions of 
The Code, chapter 27, section 2967 et  seq., and this is so, although 
a workhouse has been established by the county commissioners in 
accordance with the provisions of The Code, see. 786. 8. u. WiL 
Mams, 414. 

2. The application of a n  insolvent confined for the nonpayment of costs, 
is a proceeding in the cause in which he was convicted, and should 
be made by petition to  the court, wherein the judgment against him 
was entered. S. u. Hiller, 451. 

3. If in  such case the clerk should refuse to  allow the prisoner to take the 
oath, the remedy is  by a n  appeal to the judge holding the courts of 
that  district, and it is i%tinuzted that  it is irregular for the judge of 
a n  adjoining district to  release the prisoner on a writ of habeas 
corpus. Ibid. 
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4. Where, in such case, 'the prisoner has been released by the writ of 
Labea8 corpus, if he has complied with all  the conditions of the 
statute, this Court will not reverse the judgment. Ibid. 

5. A sheriff is  not entitled to the fee of fifty cents for a n  execution against 
each taxpayer, after the tax list is  placed in his hands, but only 
becomes entitled to  such fee, if a t  all, when he actually levies and 
seizes property in  order to collect the tax. S. u. Bisaner, 503. 

6. Whether a judge can grant a judgment taxing a county with the pay- 
ment of costs, a t  Chambers and i n  vacation, quare. S. u. Ray, 510. 

COUNTERCLAIM. 
1. While generally speaking a plaintiff can take a nonsuit a t  any time 

before verdict, yet he cannot do so if the defendant has pleaded a 
counterclaim, which arises out of the same contract or transaction 
which is the foundation of the plaintiff's cause of action. McNeilZ 9. 
Lawtom, 16. 

2. When the counterclaim does not arise out of the same transaction as  
to  the plaintiff's cause of action, but falls under subdivision 2 of 
section 244 of The Code, the plaintiff may submit to  a nonsuit. I n  
such case, the defendant may either w i t h d k w  his counterclaim, when 
the action will be a t  a n  end, or he may proceed to t ry it ,  if he so 
elects. Ibid. 

3. A plaintiff cannot take a nonsuit when the defendant sets up  a 
counterclaim arising out of the contract or transaction which consti- 
tutes the plaintiff's cause of action--or when the defendant has 
acquired i n  a n  equitable ao tbn  any other right or advantage which 
he is  entitled to have tried and settled i n  the action. Bynurn v. 
Powe, 374. 

COUNTY COMMISSIONERS. 
1. The Code, secs. 706 and 707, requires the board of county commissioners 

to  meet on the first Monday in December, to  accept the bonds of 
county officers elected a t  the preceding election. Such officers are  also 
required to prepare and tender their official bonds on that  day. The 
board has the  power-all the business before them being disposed of- 
to  adjourn on that day, and, if any officer shall fail  to perfect his 
bond according to law before such adjournment, t o  declare such office 
vacant, and to fill it, when the power to fill such vacancy is vested by 
law i n  the board. Cole v. Pattarson, 360. 

2. County commissioners a re  not required by the stock law to person- 
ally superintend the fence around the no-fence territory, but they 
discharge their duty under the statute when they levy the necessary 
taxes, appoint the committees, etc., to keep the fence in repair, S. u. 

COVENANT. 
1. Where a surety pays money for  the principal debtor, in  the  absence of 

a covenant to  repay, it is a debt due by simple contract, and is barred 
in  three years. Arrington u. Rowland, 127. 
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2. Where a principal debtor executes a mortgage to his surety t o  save 
him harmless for any loss he may sustain by reason of his surety- 
ship, although the amount is unascertained a t  the time the mortgage 
is  given, it becomes a debt due by covenant, and is not barred by the 
lapse of three years from the time the surety pays the money. Ibid. 

CREDITOR'S BILL. 
So, where a proceeding i n  the nature of a creditor's bill was brought 

under section 1448 of The Code, to have a settlement of a decedent's 

made returnable a s  prescribed by that  section, and the plaintiff did 
not purport to  sue on behalf of all the creditors, nor was there any 
advertisement for creditors a s  provided by the statute, nor were the 
statutory requirements a t  all complied with; I t  was h0M, that  the 
proceeding was not void, no objection having been made by the de- 
fendants to these irregularities. Brookti v. Brooks, 136. 

estate and to have the land sold for assets. but the summons was not 

DAMAGES. 
1. Under the former practice, in an action of ejectment or trespass, dam- 

ages were awarded only up to the time of bringing the action, but 
under the present system, they a r e  recoverable up to the time of the 
trial. Pearson. u. Caw, 194. 

2. Where the defendant by repeated and continuing trespasses pulls down 
the plaintiff's fence around a cultivated field, whereby the growing 
crop is ruined, the measure of damages is not limited t o  the expense 
of repairing and replacing the fence, but he may recover the value of 
the damage done to the crop. Bridgers u. DiZE, 222. 

3. Railroad corporations a re  liable for any damages caused by any wrong- 
ful  or improper act done by them while building their road. Ibid. 

4. I n  a n  action for slander, evidence of the pecuniary condition of the 
defendant is competent to  increase the damages, when the plaintiff 
is  entitled to vindictive or punitory damages, but the pecuniary condi- 
tion of the pldntiff is not competent for  such purpose, while it  may 
be to show actual damage. R e e m  w. Winn,  246. 

5. Vindietive or punitory damages a r e  allowed when the misconduct is 
marked by malice, oppression, or gross and wilful wrong, and the law 
allows these damages, not simply to  compensate the party injured, 
but to  punish the wrongdoer. Ibid. 

6. I t  sem.9, that  where the action is for a personal injury, a s  where by 
assault and battery or by the  negligence of the defendant the  plain- 
tiff has been crippled so that  he is unable to work, he may show the 
nature of his business and the value of his personal services, the loss 
of which may be more disastrous to a poor man than t o  one of wealth, 
but this is  only for  the purpose of showing actual damage. Ibid. 

7. The right to  recover damages for deceit in  the sale of land, effected by 
fraudulent device and representations, is well settled. Stanton w. 
Hughes, 318. 
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DEED. 
1. Where a grantor makes a valid exception in a deed, the thing excepted 

remains the property of the grantor or his heirs, but if the grantor 
has no valid title to the thing excepted, neither he nor his heirs can 
recover. Fisher v. Midmg Co., 95. 

2. An estoppel by deed is always confined to the subject-matter of the 
conveyance, and cannot be extended to something not conveyed by 
the deed. Ibid. 

3. So, where the plaintiff's ancestor conveyed certain land t o  those under 
whom the defendants claim, but excepted all  the minerals on the 
land, the plaintiffs must prove title to the minerals, and the defendant 
is not estopped by the deed from denying such title. Ibid. 

4. A provim in  a deed in absolute restraint of all  alienation is  void, but 
such condition if limited and reaionable in  its application and a s  to  
the time when i t  must operate, will be upheld. Munroe v. Hall, 2%. 

5. Where the condition in  a deed upon which the estate is to be divested 
and go to a third party is founded on a contingency which never can 
happen, the grantee will take a fee simple. Ibid.. 

6. Land was conveyed to two sisters and their heirs by deed, but the deed 
provided that  in  case either of them married, that the land should 
belong to their brother, and also provided that the grantees should 
not sell or dispose of the  land in any way whatever. The f e w  
grantees sold the land, and both died unmarried; I t  was held, that  
their grantee got a good title. Ibid. 

7. A deed, which purports t o  be made between "C. M., President of the 
D. R. Manufacturing Co.," and "W. M., Trustee," etc., and bears the 
signature and seal of "C. M.," with the suffix of "President of the 
D. R. Co.," and also of the trustee, with but one subscribing witness, 
is not in  form and effect the deed of the corporation, but is  the per- 
sonal act of the president, and, if effectual a t  all  can only pass his 
interest i n  the property. Clagtom v. Gag@ 300. 

8. When the wife does not join with the husband in making the deed, the 
status of the land a s  a homestead is unaltered. Simpso% v. Houston, , 
344. 

DEMAND. 
One tenant i n  common cannot maintain trover against his cotenant upon a 

mere demand and refusal to  deliver to him his share of the common 
property. Shearin v. Riggsbee, 216. 

DEMURRER. 
1. The statement in a complaint of redundant matter, or of evidential 

facts, is  no ground for demurrer. Thames v. Jones, 121. 
2. So, where in  an action to recover land, the plaintiff sets out his claim 

of title, the allegations in  this respect cannot render the complaint 
demurrable on the ground that  i t  joins several distinct causes of 
action. IWd. 

3. Where in  an action to recover several tracts of land, in the reparate 
possession of several defendants, the complaint does not allege of 
which tract each defendant is in possession; I t  was held, that  i t  con- 
stituted no ground for demurrer. Ibid. 
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DISCONTINUANCE. 
Under the provisions of section 3764 of The Code, a suit for a forfeiture 

or penalty is not discontinued by a repeal of the statute giving the 
penalty. 8. v. Williams, 455. 

DIVORCE. 

The courts of this State, both as  succeeding to the jurisdiction of the 
Ecclesiastical Courts, and under our statutes, have jurisdiction to 
declare a marriage void ab initio and t o  grant  a divorce for that 
reason, but a judgment declaring the marriage to. have been void 
ab initio will not have the effect of bastardizing the issue. Betxer v. 
Satxer, 252. 

DOMICIL. 

1. The widow of a man who dies a citizen of another State is  not entitled 
to  a year's support out of the assets of the decedent in  this State, and 
the fact that she became a citizen of this State after her husband's 
death is  immaterial, since her relations to the estate and her right to 
share in  it are  fixed a t  the intestate's death, and by the law of the 
domicil. Simpson v. Cureton, 112. 

2. If,  in  such case, the law of the domicil made provision for the relief 
of-decedents' widows, and there a re  chattels in  this State, but not 
enough property in the State of the domicil to  satisfy such provision ; 
I t  m y  be, that such laws would be given effect in  this State, but 
this would always be in  subordination to the rights of resident, and 
perhaps of all, creditors. Ibid. 

DOWER. 
The possession of a widow remaining on her husband's land after his 

death, is ndt adverse to his heirs a t  law. Page u. Bramch, 97. 

EASEMENT.' 
1. An easement can only be created by a conveyance under seal, or by 

long user, from which such conveyance is presumed. Cagle u. 
Parlcer, 271. 

2. Owners of land grant a license to other persons "to build a mill and 
back water on us, so they don't back on our bottoms" : Held, (1)  That 
the license is exceeded when the dam is  raised to such height that  the 
water is  ponded back so a s  to  sob the "bottom" and render its drain- 
age impossible, and make it unfit for cultivation, although it  is not 
actually overflowed. (2) That i t  is erroneous for the court to instruct 
the jury "that damages would be recoverable only when the grant 
contained in the license was exceeded by ponding water on the 
'bottoms."' Ibid. 

3. That the plaintiff is entitled to have a n  issue submitted to the jury 
a s  to  the amount of annual damages caused by raising the dam above 
i ts  original height. Ibid. 

EQUITY PRACTICE. 
1. Where a suit in  equity was pending in the Supreme Court a t  the time 

of the adoption of the present system of procedure, the Superior 

422 



INDEX. 

EQUITY PRACTICE-Colztinued. 
Courts a re  the proper tribunals to  proceed with the cause, and this 
Court can make no order in  it, except to remand the papers. White u. 
Butcher. 7. 

2. Where in  such case, a decree had been made in this Court settling the 
rights of the parties, and only the final accounts remained to be 
taken, the Superior Courts cannot allow amended pleadings to be 
filed, or the rights of the parties a s  settled by the decree to  be varied, 
but must proceed with the cause in  accordance with the decree. Ibid. 

3. Under the former equity practice, in  a suit for specific performance, a 
reference was ordered before the final decree to  ascertain the balance 
due on the purchase money, but not to afford affirmative relief to the 
defendant. Ibid. 

4. Under the present practice, a reference will not be ordered after a final 
decree. Ibi&.. 

ESTOPPEL. 
1. Where a grantor makes a valid exception in a deed, the thing excepted 

remains the property of the grantor or his heirs, but if the grantor 
has no valid title to the thing excepted, neither he nor his heirs can 
recover. F4aher u. Y&ing Co., 95. 

2. An estoppel by deed is always confined to the subject-matter of the 
conveyance, and cannot be extended to something not conveyed by 
the deed. Ibid.  

3. So where the plaintiff's ancestor conveyed certain land to those under 
whom the defendant claims, but excepted all  the  minerals on the land, 
the  plaintiffs must prove title to the minerals, and the  defendant is 
not estopped by the deed from denying such title. I b a .  

4. Unless the element of fraud is present in  the declarations or   on duct 
of a f e r n  w e r t ,  upon the faith of which conduct another reasonably 
might rely, and has in  fact relied to  his injury, she is  not estopped, 
a s  a f e w  cowrt  cannot be estopped by a contract, or anything in the 
nature of a contract. Weathersbee u. Farrar, 106. 

5. So, where a f a  coaert second mortgagee was ignorant of the dealings 
between the mortgagor and first mortgagee until they were consum- 
mated and finished, and upon learning of them was only silent, she is 
not estopped by her silence from asserting her rights under the second 
mortgage. 1 6 s .  

6. None but parties and privies are estopped by a judgment. Simpson, u. 
Cureto%, 112. 

7. Where the parties in  interest are  very numerous, and i t  is  impracticable 
to  bring them all before the court, one or more may sue or defend for  
the benefit of all, but how fa r  those not actually before the court may 
be affected by the judgment, is left open. T k m s  v. Jolzes, 121. 

8. Where delay in  bringing suit is  caused by the request of the defendant, 
and his promise to pay the debt and not to avail himself of the plea 
of the statute, he will not be allowed to plead the'statute, a s  i t  would 
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be against equity and good conscience; but in such case the creditor 
must bring his action within three years after such promise and 
request for  delay. Joyner  v. Masseg, 148. 

9. By SMITH, C. J. I n  such case the request of the defendant for delay 
and his promise not to  avail himself of the statute must be in  writing, 
a s  provided by section 172 of T'he Code, except in  cases where it 
would enable the defendant to  perpetrate a fraud. Ibid.. 

10. By MEBRIMON, J. The right of the creditor to  have the debtor re- 
strained from setting up  the statute where suit has been delayed a t  
the debtor's instance, is not affected by section 172 of The Code, and 
need not be in writing. Ib id .  

11. Where there is a dispute a s  t o  the dividing line between two adjoining 
tracts, the acts and admissions of the adjoining proprietors recog- 
nizing one line a s  the true one, a re  evidence of its location when the 

. line is unfixed and uncertain, but where it is well ascertained such 
acts and admissions a r e  not competent evidence either to change the 
line or estop the party from setting up  the t rue line. Davidson v. 
ArZedge, 172. 

12. I t  8t?@mS, that such acts will entitle the losing party to  recover the 
value of the improvements he may have put on the land in good faith. 
Ibid.  

13. Where a widow agrees to adhere to the provisions of a will, and in 
consequence thereof the executor proceeds to  pay legacies and assume 
obligations which would cause loss to him if the widow were to  dis- 
sent, she will be estopped by her agreement, and will not be allowed 

' t o  dissent, but where in  such case she offers to put the estate i n  statu 
quo,  and the executor has not acted under her agreement so a s  to  

. cause him any loss whatever, she is not estopped. Yorkleg v. 8th-  
s m .  236. 

14. Where a widow is appointed executrix and proves the will and quali- 
fies, she cannot afterwards renounce and dissent, but must carry out 
the will in  all of its provisions. Ibid.  

15. Where the subject-matter of an action has been once determined by 
the court, a new action will not be entertained in regard t o  it. I f  for 
any reason the former judgment ought to  be set aside, it can only be 
done by a motion in the cause for that purpose if the action is still 
pending, and if i t  has been determined and come to a n  end, then by a 
new action to directly attack it. A l b e r t s m  v. W i l l i a m s ,  264. 

16. Whenever an act is done or. statement made by a party which cannot 
be contradicted without fraud on his part, and injury to others whose 
conduct has  been influenced by the act or admission, the character of 
a n  estoppel will attach t o  what otherwise would be matter of evidence. 
Hunzrphrws u. Pinoh,  303. 

17. Ordinarily a judgment is conclusive as  to  all matters entering therein, 
and objection thereto should be taken a t  the time the judgment is  
rendered. DLickersom v. W i l c o m m ,  309. 
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E STOPPEL-Comtinued. 
18. But when i t  appears from the record that  a n  issue is raised by the . 

pleadings, which is left open and undetermined, i t  is error to enter 
final judgment before such issue was tried. Ibid. 

19. When in a n  action brought against the executor and heirs a t  law and 
devisees of the testator, the court having jurisdiction both of the ' 
persons and of the subject-matter of the action-ordered the land in 
controversy to be sold, and i t  was sold and purchased and paid for 
by the defendant herein, and the sale was confirnied, and title ordered 
by the court to  be made to the purchaser, which was done, the de- 
fendants in such action are  estopped by the judgment, and cannot 
impeach it  collaterally in  this action by showing that  the land be- 
longed to them, and was embraced in the orders of the court by mis- 
take, inadvertence or misapprehension. Jones v. Cofleg, 347. 

EVIDENCE. 
1. The testimony of a member of the jury cannot be heard to impeach the 

verdict. Jones v. Parker, 33. 

2. I n  an action against a corporation for services rendered t o  i t  under 
a contract of hiring, which contract is denied by the corporation, a 
letter to  the plaintiff from a n  agent of the corporation, recognizing 
him as a servant of the corporation, is competent evidence to  establish 
the contract, and also to corroborate the plaintiff when his testimony 
has been contradicted by such agent. Porter v. R. R., 46. 

3. Where the evidence presents the case to  the jury in two aspects, it is  
not error in  the trial judge t o  refuse a prayer for  instructions, which 
would present the case to  the jury only in one aspect. Ibid. 

4. The map of a city or town, which is adopted and recognized by the 
municipal authorities a s  correct, is competent evidence to establish 
the location of a lot in  the city. Dauidson u. Arledge, 172. 

5. Where there is a dispute a s  to the dividing line between two adjoining 
tracts, the acts and admissions of the adjoining proprietors recognia- 
ing one line a s  the true one, a r e  evidence of its location when the 
line is unfixed and uncertain, but where i t  is well ascertained, such 
acts and admissions a r e  not competent evidence either t o  change the 
line or to  estop the party from setting up the true line. Ibid. 

6, I t  s e m ,  that such acts will entitle the losing party to recover the 
value of the improvements he  may have put on the land, in  good faith. 
IGd. 

7. Where the Supreme Court has passed upon the effect of record and 
documentary evidence in  one appeal and remanded the case for a new 
trial, it is  not error for the trial judge to refuse to submit a n  issue 
to  be found only on such evidence, when it was declared by the court 
to  be insufficient for that purpose. McMillaril, v. Baker, 197. 

8. The  ruling of the Supreme Court in  such case is not res judicata. Ibid. 

9. A written statement of the  defendant relating to  the subject-matter of 
the action is clearly competent evidence against him. Ibid. 

10. Even if improper evidence is  admitted, the error is cured if the trial 
judge in his charge instructs the jury not to  consider it. Bridgws v. 
DibZ, 222. 
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11. In  a n  action for slander, evidence of the pecuniary condition of the 
d e f e n d a ~ ~ t  is competent to increase the damages, when the plaintiff is 
entitled to vindictive or punitory damages, but the pecuniary condi- 
tion of the plaintiff is not competent for such purpose, while i t  may 
be to show actual damage. Reeves v. Win%, 246. 

12. It s e a s  that  where the action is for a personal injury, a s  whereby 
assault ankbat tery or by the negligence of the defendant the plaintiff 
has been crippled so that  he is unable to  work, he may show the 
nature of his business and the value of his personal services, the loss 
of which may be more disastrous to  a poor man than t o  one of wealth, 
but this is only for the purpose of showing actual damage. Ibid. 

13. Where the question in issue is the value of a horse, the plaintiff may 
testify what he gave for the horse, a s  the actual purchase a t  the 
price is a n  act done in pursuance of a n  opinion, and gives greater 
force to  it. Boggm 9. Horne, 268. 

14. Where a book containing entries not i n  the plaintiff's handwriting is 
offered by the defendant, the evidence is competent when the defend- 
ant  testifies tha t  the entries were made by persons from whom he 
got the merchandise, under instructions from the plaintiff, and when 
he  further testifies that  the book contains everything he  got from the 
plaintiff. Ibid. 

15. When a child, after arrival a t  full age, continues to  reside with and 
serve the parent, the presumption is that  such services were gratui- 
tous. Yozclzg a. Herma&, 280. 

16. But this presumption may be rebutted by proof of facts and circum- 
stances which show that  such was not the intention of the parties, 
and raise a promise by the parent to  pay a s  much as  the labor of the 
child is reasonably worth. Ibid. 

17. Where there is conflict between the testimony of the witnesses, i t  is 
error for the court to single out one witness and tell the jury "if you 
believe him" you must find i n  accordance with his testimony. Long 
v. HaU, 286. 

18. Where the complaint alleges the conversion of seed cotton, the court 
ought to  charge the jury that the plaintiff must show, by a prepon- 
derance of evidence, the conversion of such cotton ; the failure to  do 
so, when requested, is mw. Ibid. 

19. When the only issue submitted to  the jury is, "Was the seal opposite 
the name of the defendant, on the note a t  the time that  he signed it," 
evidence that  there was no amount specified in  the note a t  tha t  t ide  
and that  double the amount agreed on was inserted in the space left 
fo r  that  purpose, after the note was signed by the defendant, was 
incompetent, and could only be competent on a general deniaI of its 
execution. Humphr@gs V. PQch, 303. 

20. The fact that  one of the parties listed the land in controversy for taxa- 
tion, and paid the taxes assessed, befere there was any cmtraversy 
about i t ,  and that the other did not, are  admissible in  evidence to be 
considered by the jury, with other evidence, tending to show the 
claim of title to, and possession of the land by the parties, and their 
acts and conduct towards it. AustC v. K h g ,  339. 
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EVIDENCE-Cmt imed .  
21. The tax lists are  admissible in  evidence to show these facts. Ibid. 

22. The  fact  t h a t  the purchaser of the legal estate paid very much less 
than the land is worth, is evidence to  show that  he purchased with 
notice. Durant v. CWowetZ, 367. 

23. The value of the property in  controversy cannot be considered in pass- 
iqg on the question of the solvency of the defendant. Ibid. 

24. When the plaintiff sues to  recover a stock of goods conveyed to him a s  
trustee by defendant W., to secure a creditor of said defendant, evi- 
dence is admissible to prove: ls t ,  that  i t  was agreed between the 
trustee and creditor, and said W., that  said W. should remain in pos- 
session of the goods and sell them, and pay the debts of the firm, 
composed of said W. and the secured creditor; 2d, what goods were 
in  the store when the deed in trust was executed, and what when the 
goods were seized by the sheriff; 3d, that  additions had been made to 
the stock by adding goods purchased with funds which were the 
separate estate of the firm defendant, and which of the goods seized 
were thus added. Queefi u. Wemwag, 383. 

25. Whether there is  any evidence, is a question for the court ; what weight 
is  to  be given i t  when there is any is for the jury. S.  v. M c B r ~ d e ,  393. 

26. When the evidence only raises a suspicion of the defendant's guilt, it 
is error to leave i t  to the jury. Ibid. 

27. The fact tha t  the prisoner entered a dwelling-house i n  the night time, 
he having no right t o  be there, and fled upon being discovered, is  some 
evidence t o  go to the jury that he entered with intent to steal, i n  the 
absence of any explanation on his part, although no theft was com- 
mitted. Ibid. 

28. Where the g r m a m a a  of the crime consists in  the intent alone, the jury 
may infer the intent from the circumstances. Ibid. 

29. Where a defendant is introduced a s  a witness i n  his own behalf, his 
testimony is to be considered by the jury, and he has  the right to  have 
the jury instructed a s  to the effect of his  evidence, if believed by 
them. X. u. CSilm~er, 429. 

30. Where the evidence presents the case in  two aspects, the trial judge 
should charge the jury in both aspects of the case. Ibid. 

31. Where the defendant was  indicted for  larceny and evidence of his 
guilt was introduced by the State, and a s  a witness in  his own behalf, 
he testified that the prosecutor was intoxicated, and a t  his request, 
he ( the defendant) was taking care of property alleged to have been 
stolen; I t  wa8 held, error in the trial judge not to  present the case 
to the jury i n  the aspect presented by the defendant's evidence. Ibid. 

32. The offense of removing a crop by a tenant before paying the rent and 
discharging all  liens of the landlord on it, is  not complete, unless the 
crop is  removed without giving the five days notice, for  i f  the notice 
is given, removing the crop is  not a n  offense. S. v. Crourder, 432. 

33. The want of such notice may be proved by any  competent evidence, 
and i t  is not necessary that  it  should be proved by the landlord or ' 
his agent or assignee. Ibid. 
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34. While a s  a general rule the answer of a witness on cross-examination 
to questions about collateral matters is  conclusive, the rule does not 
apply t o  questions in  regard to  matters which, although collateral, 
tend to show the temper, disposition and conduct of the  witness in 
relation to the cause or parties. S. v. Balkwd, 443. 

35. Where the cross-examination, instead of being general, descends to 
particulars, the party is  bound by the answer to collateral matters, 
even when they go to show the witness's temper and conduct in  rela- 
tion to  the cause or parties. Ibid. 

_ 36. A defendant i n  a criminal matter can only be examined a s  a witness 
by his own request, but if he does make the request and is examined 
his statements can be used a s  evidence against him. S. v. Ellis, 447. 

37. Where a prisoner made certain confessions which were induced by 
hope, and therefore inadmissible, but a day or so after, upon his 
examination before a committing magistrate, he asked to be exam- 
ined a s  a witness in  his own behalf, when he admitted that  he  had 
made the confessions, but said that they were not t rue ;  I t  was hi%, 
that  his evidence given before the magistrate was admissible against 
him, and i t  was for the jury to  say whether they believed the con- 
fession, or that  part of his evidence declaring that  the confessions 
were not true. Ibid. 

38. Hearsay evidence is inadmissible, except when the bodily or mental 
feelings or condition of a n  individual are  material, when the usual 
expression of such feelings a re  admissible, although hearsay. S. u. 
Hargrove, 457. 

39. Where the defendant was indicted for  stealing a horse, the hearsay 
declarations of a party that  a horse in  the possession of a witness 
was the horse of the prosecutor, a re  inadmissible. Ibid. 

40. Since the statute allows the defendant to become a witness in  his own 
behalf, he can testify a s  to  any fact which i t  would be competent to 
prove by any other witness. S. v. BdtheL, 459. 

41. When the charge is knowingly receiving stolen goods, the defendant 
has the  right to prove by himself from whom he received them, and 
under what circumstances, and what conversation took place a t  that 
time, in  reference to  the goods, between himself and the  party from 
whom he received them. Such conversation forms par t  of the res 
gestm, and is therefore admissible. Zbid. 

42. A conviction upon the uncorroborated evidence of a n  accomplice is 
legal, although it is the almost universal custom of trial judges to 
instruct juries that  they should be cautious i n  convicting on such 
evidence. 8. v. M i l k ,  484. 

43. The corroboration of a n  accomplice ought to  be a s  to some matter, the 
truth or falsehood of which goes to  prove or disprove the offense 
charged against the prisoner. Ibid. 

44. Where the  defendant was indicted for  setting fire t o  a n  outhouse, 
evidence is competent to  show that  a t  the same time a n  attempt was 
made to fire a dwelling-house near it, the evidence directly connecting 
the defendant with the latter attempt. S. v. Thmp8om,  496. 
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EVIDENCE-Cmtinued. 
45. Where the defendant was indicted for burning an  outhouse, i t  is com- 

petent to show threats made by him against the son and grandson of 
the owner of the house. IbM. 

46. The objection that there is a failure of proof must be taken before 
verdict, and cannot be taken on a motion in arrest of judgment. Ibid. 

47. Unquestioned evidence of possession is sufficient proof of ownership in 
an  indictment for arson. Ibid. 

I (See, also, "No Evidence.") 

An administrator of a deceased debtor who is  a defendant is rendered 
incompetent by section 580 of The Code to testify to any admissions 
which he may have heard his intestate make in regard to the non- 
payment of a bond executed prior to 1 August, 1868. 8 4 t h  u. 
8mdtb, 27. 

EXCEPTION IN A DEED. 
1. Where a grantor makes a valid exception in a deed, the thing excepted 

remains the property of the grantor or his heirs, but if the grantor 
has no valid title to the thing excepted, neither he nor his heirs can 
recover. Pisher u. Mining Go., 95. 

2. An 'estoppel by deed is always confined to the subject-matter of the 
conveyance, and cannot be extended to something not conveyed by the 
deed. Ib id  

3. So where the plaintiff's ancestor conveyed certain land to those under 
whom the defendant claims, but excepted all the minerals on the land, 
the plaintiffs must prove title to the minerals, and the defendant is 
not estopped by the deed from denying such title. Ibid. 

EXECUTION. 
1. The purchaser a t  execution sale of the interest of one tenant in com- 

mon, only gets such estate as the judgment debtor had, and sole 
possession for twenty years is necessary to bar his cotenants. Page 
v. Branch, 97. 

2. A sale under execution transmits only the debtor's estate, in the same 
plight and subject to all the equities under which he held it. Thread- 
gGZ u. Redwbne, 241. 

3. Where two claimants of the same land covenanted with each other to 
become tenants in common in the land and to sell the common prop- 
erty, and after adjusting an inequality existing in the amount paid 
by each to divide the proceeds, and the interest of one was sold 
under execution; I t  was held, that by purchasing the interest of his 
cotenant a t  execution sale the other tenant in common did not 
acquire the land discharged of all claim by his cotenant, and that the 
equity for a division under the covenant did not pass by the sheriff's 
deed. IML. 

4. Where in such case, the defendant expended money after his purchase 
a t  the sheriff's sale in removing encumbrances from the common 
property, he is entitled to be reimbursed upon a sale before any of 
the proceeds go to his cotenant. Ibid. 
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EXECUTION-Con t inued.  

5. To constitute a levy a seizure is necessary. If from the nature of the 
property a n  actual seizure is impossible, some act a s  nearly equiva- 
lent to a seizure a s  practicable must be substituted for  it. Long u. 
Hall, 286. 

6. When i t  appears from the record that  a n  issue is  raised by the plead- 
ings, which is left open and undetermined, it is wror to enter final 
judgment before such issue was tried. Dickerso% v. Wileoxon, 309. 

7. When such issue was as  to  assets in the hands of a n  administrator to  
pay debts of the intestate, i t  was not erroneous for the court to refuse 
to allow execution to issue d e  bon& p r o p d s  before such issue was 
tried. Ibid.  

8. I t  is the duty of the clerk of the court, upon the application of the 
plaintiff, to  issue, in  proper cases, the execution against the person, 
under sections 442, 447 and 445 (3) of The Code. K h n e y  v. Laugh- 
elzouv, 325. 

9. Such execution should command the sheriff to  arrest the defendant 
and commit him to the jail of the county from which it issued, until 
he shall pay the judgment or be discharged according to law. Ibid.  

10. The plaintiff R. S., having been adjudicated a bankrupt, and the land 
i n  controversy having been assigned to him as  his homestead in the 
bankruptcy proceedings, it is exempt from sale under execution issued 
on a judgment for a fiduciary debt which is not discharged by his 
discharge in bankruptcy. Himpson u. Howton, 344. 

11. This exemption from sale under execution against the homesteader 
follows the land when conveyed by him to another party. Ib id .  

12. Where a defendant has lost his appeal, but is granted a oertimcEri in 
l i eu  thereof, the granting of the writ has the effect of an appeal as  
a stay of execution, and if the offense be bailable, he is entitled to  
bail. 8. u. Waltms, 489. 

13. A sheriff is  not entitled to  the fee of fifty cents a s  for a n  execution 
against each taxpayer, after the tax list is placed in his hands, but 
only becomes entitled to  such fee, if a t  all, when he  actually levies 
and seizes property in  order to  collect the tax. H. u. B i t r a m ,  503. 

EXECUTOR. 
1, Where acting under a power conferred by a will to dispose of the 

testator's estate in  his land, the executor contracts to sell the tes- 
tator's interest in  a certain tract of land, and upon payment of the 
purchase money to convey such interest in fee t o  the purchaser, the 
executor is  not liable, under the b r m s  of this contract, either indi- 
vidually or in  his representative capacity, for a failure in  making 
title to a part of the land. Twittv v. Lovetace,  54. 

2. Where a widow agrees t o  adhere to the provisions of a will, and in 
consequence thereof the executor proceeds t o  pay legacies and assume 
obligations which would cause loss to him if the widow were to 
dissent, she will be estopped by her agreement, and will not be 
allowed to dissent, but where in  such case she offers to put the 
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estate i n  s ta tu  quo, and the executor has not acted under her agree- 
ment so a s  to cause him any loss whatever, she is  not estopped. 
Yorkltq v. Stinson, 236. 

3. Where a widow is appointed executrix and proves the will and quali- 
fies, she cannot afterwards renounce and dissent, but must carry 
out the will in  all  of i t s  provisions. Ibid. 

EXTORTION. 
1. Where the defendant was indicted for extortion, and the bill charged 

that  it was done a s  tax-collector, while the evidence showed that he 
was deputy sheriff, and collected taxes by virtue of this office, and 
not that  of tax-collector, the variance was held to be fatal. N. v. 
Bisaner, 503. 

2. Where the defendant was indicted for extortion in  collecting two 
dollars and thirteen cents as  taxes, when only one dollar and sixty- 
three cents was due, and the evidence showed that  he  collected one 
dollar and sixty-three cents a s  taxes, and fifty cents a s  costs, the 
variance was held to be fatal. Ibid. 

FELLOW-SERVANT. 
1. Where a n  employee of a railroad company is  injured by the negligence 

of a fellow-servant, the common master is  not liable. Webb v. 
R. R., 387. 

2. The fact that a coemployee has authority from the common master to  
discharge his fellow-servants, does not, of itself, constitute him a 
vice-principal. Ibid. 

FELONY. 
1. I n  capital felonies, the prisoner has the right to  be present in  court a t  

all  times during the course of his trial, and if he  is  absent a t  any time 
it vitiates a conviction. S. V. KetZg, 404. 

2. I n  felonies less than capital, the prisoner has the right to  be present 
a t  all  stages of his trial, but his presence is  not essential to  the 
validity of the conviction. Ibid. 

3. I t  seems, that  a prisoner in  a capital felony can waive his right to 
be present a t  all stages of the trial, but his counsel cannot waive it  
f o r  him. Ibid. 

4. If a prisoner in an indictment fo r  a felony less than capital flee the 
court during the trial, he will be deemed to have waived his right to 
be present, and the court need not stop the trial. Ibid. 

FENCES. 
1. I n  order to  complete the offense of injury to livestock, i t  is not neces- 

sary that  the offense should be consummated within the enclosure not 
surrounded by a lawful fence, for  if i t  is begun therein and com- 
pleted outside of such enclosure, the offense is complete. 8 .  v. God- 
frey ,  507. 

2. So, where the defendant set his dogs on a cow who was in  a field not 
surrounded by a lawful fence, sand the dogs chased and worried her 
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both within the field and also outside of i t ;  I t  m s  held, that  the 
defendant was not entitled to  an instruction t o  the jury tha t  unless 
the cow was injured in the field he would not be guilty. Ibid. 

3. If in such case, the cow had been gently driven out of the  field, and 
then the injury inflicted, the case would be different. Ibid. 

FINE. 
1. A prisoner is entitled to be discharged from imprisonment for the 

nonpayment of a fine and costs upon complying with the provisions 
of The Code, ch. 27, see. 2967 et seq., and this is  so, although a work- 
house has been established by the county commissioners in accord- 
ance with the provisions of The Code, see. 786. 8 .  v. Williams, 414. 

2. Where a town ordinance leaves the fine or penalty imposed by it  un- 
certain a s  to  the amount, it is void for uncertainty, and a warrant 
founded on i t  will be quashed. 8. v. Rice, 421. 

3. Where a statute provides that  a party guilty of the offense created by 
it shall be fined or imprisoned, the court has no power to both fine 
and imprison. S. v. Walters, 489. 

FORCIBLE TRESPASS. 
Although the entry on land in the possession of another be peaceable, 

yet if after entering the defendant, upon being ordered to leave, uses 
violent language and pursues the occupant to his house, he is guilty 
of forcible trespass. S. u. TaZbot, 494. . 

FRAUD. 
1. Unless the element of fraud is  present in the declarations o r  conduct 

of a fmw covert, upon the faith of which conduct another reasonably 
might rely, and has  in  fact relied to  his injury, she is not estopped, 
a s  a feme covert cannot be estopped by a contract, or anything in the 
nature of a contract. Weathersbee u. Fawar, 106. 

2. I'he right to recover damages for deceit in the sale of land effected by 
fraudulent devices and representations, is well settled. Stmton v. 
Hughes, 318. 

FRAUDULENT CONVEYANCES. 
1. When the plaintiff sues to  recover a stock of goods conveyed to him 

as  trustee by defendant W., to secure a creditor of said defendant, 
evidence is admissible to prove: ls t ,  that  it was agreed between the 
trustee and creditor, and said W., that said W. should remain in 
possession of the goods and sell them, and pay the debts of the firm, 
composed of said W. and the secured creditor; 2d, what goods were 
in  the store when the deed in trust was executed, and what when the 
goods were seized by the sheriff; 3d, that  additions had been made 
to the stock by adding goods purchased with funds which were the 
separate estate of the firm defendant, and which of the goods seized 
were thus added. Qmen u. Wernwag, 383. 

2. I n  such case the trustee can claim only such of the goods as  composed 
the original stock, and not those added by the firm defendant. Ibid. 
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GATES. 
1. Jurisdiction to  license the erection of a gate across a public road is 

conferred by The Code, see. 2058, on the board of supervisors of 
public roads. This applies t o  roads already established. Andrews u. 
Beam, 315. 

2. Jurisdiction t o  lay out, etc., public roads, is  conferred by section 2023 
on the board of county commissioners; and in the exercise of this 
power they may grant to a party over whose land any new road 
ordered by them to be laid out may pass the right to erect gates 
across such road. Ibid. 

GRAND JURY. 
1. Where i t  did not appear from the endorsepent on the indictment that  

the witnesses.sent to  the grand jury had been sworn, it was held no 
ground to quash the indictment after a plea of not guilty, or to 
arrest the judgment after verdict. S. v. Sheppard, 401. 

2. Where the record sets out that  a bill of indictment was returned into 
open court by the hands of the foreman of the grand jury, it SUE- 
ciently appears that  the grand jurors were present i n  court, and the 
entry is a proper one. 8. v. Starnes, 423. 

3. Where a statute creating a special criminal court for  certain counties 
allows every facility to  the accused of getting a fair and impartial 
jury, it is not unconstitutional because i t  does not follow the  same 
methods of drawing the jury which are provided for the Superior 
Courts. S. v. Jones, 469. 

GROWING CROPS. 
An indictment for the larceny of growing crops need not allege that  the 

crops were cultivated for food or market, unless the larceny charged 
was that  some fruit or vegetables cultivated for  food or market, not 
specifically mentioned in the statute. S. u. Ballard, 443. 

GUARDIAN. 
1. As a general rule, a receiver is  responsible for his own neglect only, 

and is protected when he acts in entire good faith, but when a re- 
ceiver is appointed t o  take charge of an infant's estate who has no 
guardian, and is directed to  lend out the money and pay the income 
over to the ward, he will be held to the same accountability a s  a 
guardian. Collivb8 v. ~ o o c h ,  186. 

2. A guardian will be held liable for  any loss resulting from a loan made 
without taking any security, however solvent the debtor may have 
been when the loan was made. Ibid. 

3. I t  is the duty of a guardian in  making his annual returns to  set out 
. the manner i n  which he has invested the ward's estate, and the nature 

of the securities which he holds a s  guardian. Ib id  

4. A receiver o r  other trustee may keep money in a bank a s  a safe place 
of deposit, or may use the bank a s  a means of transmitting money 

. to distant places, and if he uses reasonable diligence he will not be 
held liable if the bank fails, but this does not authorize a loan to the 
bank by such trustee without taking security; IWd. 
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5. Where a receiver was appointed to take charge of an infant's estate 
and invest the same, and report to the court annually, and he de- 
posited a portion of the money in a bank in another State t o  his 
credit a s  receiver, on which deposit he  was paid interest by the bank, 
which afterwards failed; I t  was keld, that the receiver was  liable 
for  the  loss, as  he had.failed to  report to the court the manner in  
which he had invested the infant's estate, although he had acted in  
the best faith. Ibid. 

GUARDIAN AD LITEM. 
1. Before the adoption of the new system of procedure, i t  was the com- 

mon practice for the administrator to file his petition to  sell land 
for assets, and if the heir was a n  infant, to  have a guardian ad Eitem 
appointed without any service upon the infant a t  all. Gates v. 
Piclcett, 21. 

2. The appointment of a guardian ad l i t m  is valid, although the infant 
has not been regularly served with process, but has only accepted 
service thereof. Ibid. 

HABEAS CORPUS. 
1. The application of a n  insolvent confined for  the nonpayment of costs 

is  a proceeding in the cause in which he. was convicted, and should 
be made by petition to the court wherein the judgment against him 
was entered. S. v. Miller, 451. 

2. I f  i n  such case the clerk should refuse to allow the prisoner to take 
the oath, the remedy is  by a n  appeal to  the judge holding the courts of 
that  district, and i t  is intimated that  it is irregular for the judge 
of a n  adjoining district to  release the prisoner on a writ of habem 
cYWpu.8. IM&. 

3. Where, in  such case, the prisoner has  been released by the writ of 
habeas col-pus, if he has complied with all the conditions of the 
statute, this Court will not reverse the  judgment. Ibid. 

4. m e  State has no appeal from a judgment releasing a prisoner in  a 
habeas o o ~ u s .  Ibid. 

HIGHWAYS. 
1. So, in a n  action for failing to  keep a sufficient bridge over a canal cut 

across a public road, brought under section 2036 of The Code, the 
plaintiff need not allege that  the road was laid off before the mill was 
erected, in order to  negative the proviso in that  statute. W a a w o r t h  
o. Stewurt, 116. 

2. Jurisdiction to  license the erection of a gate across a public road is 
conferred by The Code, see. 2058, on the board of supervisors of 
public roads. This applies to  roads already established. Andrews v. 
Bmm, 315. 

3. Jurisdiction to  lay out, etc., public roads, is  conferred by section 2023, 
on the board of county commissioners; and in the exercise of this 
power they may grant to a party over whose land any new road 
ordered by them to be laid out, may pass, the right to  erect gates 
across such road. Ibid. 
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RIGHWAYS-Continued. 
4. The Legislature has complete power t o  regulate the highways in the 

State, and may prescribe what vehicles may be used on them, with 
a +iew to the safety of passengers over them, and the preservation of 
the road. 8. v. Yopp, 477. 

5. Where a statute forbade the use of bicycles on a certain road, unless 
permitted by the superintendent of the road, i t  was herd, that  the act 
was not unconstitutional. Ibid. 

HOXE STEAD. 
1. The plaintiff R. S., having been adjudicated a bankrupt, and the land 

i n  controversy having been assigned to him a s  his homestead in the 
bankruptcy proceedings, i t  is  exempt from sale under esecution issued 
on a judgment for a fiduciary debt which is  not discharged by his 
discharge i n  bankruptcy. Simpson, .v. Houston, 344. 

2. 'Phis exemption from sale under execution against the homesteader 
follows the land when conveyed by him to another party. Ibid. 

3. When the wife does not join with the husband in making the deed, 
the status of the iand as  a homestead is unaltered. Ibid. 

HOLMICIDE. 
The law does not clothe a police officer with authority to  judge arbi- 

trarily of the necessity of killing a prisoner to secure him, or of 
killing a person to prevent a rescue, and i t  must be left to  the jury 
t o  pass on the necessity for such killing. S. v. Blafid, 438. 

HUSBAND AND WIFE. (See Married Women.) 

ILLEGAL VOTING. 
1. The decision of judges of the election that a person is  entitled to vote, 

is  a complete defense to a n  indictment for illegal voting, although 
such person may not in  fact be entitled to vote. S. v. Pearson, 434. 

2. Qucere, whether a pardon will restore the right to vote to one who 
has been convicted of a n  infamous crime. Ibid. 

INDICTMENT. 
1. An indictment against public officers for a failure to perform a public 

duty, must set out the specific duty imposed on them which they have 
neglected. I$. v. Comn4mii8sime~rs, 388. 

2. The court may, in i ts  discretion, allow a motion to quash a t  any time 
before verdict. 8. v. Sheppard, 401. 

3. Judgment can be arrested only for  some matter appearing on the face 
of the record, or for some matter which ought to be in  the record, 
but is not there. Ibid. 

4. The endorsement on the back of a n  indictment is no part of the record. 
I b i d  

5. Where i t  did not appear from the endorsement on the indictment that  
the witnesses sent to the grand jury had been sworn, it  was held no 
ground to quash the indictment after a plea of not guilty, or to arrest 
the judgment after verdict. Ibid. 
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6. Where the record sets out that  a bill of indictment was returned into 
open court by the hands of the foreman of the grand jury, i t  suffi- 
ciently appears that  the grand jurors were present i n  court, and the 
entry is a proper one. 8.  v. Starvbes, 423. 

' 7. An indictment for the larceny of growing crops need not allege that  
the crops were cultivated for food or market, unless the larceny 
charged was that of some fruit or vegetable cultivated for  food or 
market, not specifically mentioned i n  the statute. .S. v. Ballard, 443. 

8. I t  is not material (except in  cases where time is of the essence of the 
offense) to charge in  a n  indictment the true day on which a n  offense 
was committed; nor to prove the day as  charged. S. u. Swaim, 462. 

9. If a statute creating an offense is amended in any important particular, 
a bill of indictment for a n  offense committed before the act was 
amended, but which was found after the passage of the amending 
act, should charge the ,  offense under the old act, and continue an 
averment that  the offense was committed before the amendment was 
passed. 8. .o. Masseg, 465. 

10. Where a statute makes a n  act a crime if done "wantonly and wil- 
fully," these words a r e  not sufficiently supplied by a n  averment in 
a n  indictment drawn under the statute, that  the act was done "un- 
lawfully and maliciously." Ibid 

11. T'he term "unlawfully" implies that  a n  act is done in a manner not 
allowed by the law;  the term "wantonly" denotes turpitude, and 
that  the act  done is  done of wicked purpose; the term "wilfully" 
denotes that  the act is done knowingly, and on purpose, but not of 
malice. Ibid.  

12. Different parties cannot be charged. i n  the same indictment with 
different and distinct offenses. S. v. Hall, 474. 

13. Where two separate and distinct departments of a municipal corpora- 
tion a r e  charged with separate duties in  the government of the 
corporation, the officers of such two departments cannot be joined i n  
one indictment, charging a breach of public duty. Ib id .  

14. Where an officer of a municipal corporation is indicted for  a failure to 
perform a public duty, the indictment should state with what duty he 
is charged, and his failure to  perform it. 

I INFANTS. 
1. Before the adoption of the new system of procedure, i t  was the common 

practice for the administrator to  file his  petition t o  sell land for 
assets, and if the heir was a n  infant, to have a guardian ad l i t m  
appointed without any service upon the infant a t  all. Cates v. 
Pickett, 21. 

2. m e  appointment of a guardian ad litem i s  valid, although the infant 
has  not been regularly served with process, but has only accepted 
service thereor Ibid. 

3. Where a n  administrator filed a petition to  make assets, and the heir 
a t  law, a n  infant under fourteen years old, accepted service of the 
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summons, and a guardian ad Zitem was appointed, but no actual 
service was ever made; I t  was held, that the irregularity was cured 
by section 387 of The Code. Ibid.  

4. As a general rule, a receiver is responsible for his own neglect only, 
and is protected when he acts in entire good faith, but when a re- 
ceiver is appointed to take charge of an infant's estate who has no 
guardian, and is directed to lend out the money and pay the income 
over to the ward, he will be held to the same accountability as a 
guardian. Collins u. Goo&, 186. 

5. A guardian will be held liable for any loss resulting from a loan made 
without taking any security, however solvent the debtor may have 
been when the loan was made. IMd. 

6. I t  is the duty of a guardian in making his annual returns to set out 
the manner in which he has invested the ward's estate, and the 
nature of the securities which he holds a s  guardian. Ibid. 

7. A receiver or other trustee may keep money in a bank as a safe place 
of deposit, or may use the bank as a means of transmitting money to 
distant places, and if he uses reasonable diligence he will not be 
held liable if the bank fails, but this does not authorize a loan to 
the bank by such trustee without taking security. Ibid. 

8. Where a receiver was appointed to take charge of an infant's estate 
anq invest the same, and report to the court annually, and he de- 
posited a portion of the money in a bank in another State to his 
credit as receiver, on which deposit he was paid interest by the 
bank, which afterwards failed; I t  urea held, that the receiver was 
liable for the loss, as he had failed to report to the court the manner 
in which he had invested the infant's estate, although he had acted 
in the best faith. Ibid. 

INJURY TO LIVESTOCK. 
1. In  order to complete the offense of injury to livestock, i t  is not neces- 

sary that the offense should be consummated within the enclosure 
not surrounded by a lawful fence, for if it is begun therein and 
completed outside of such enclosure, the offense is complete. 8. v. 
Godfrey, 507. 

2. So, where the defendant set his dogs on a cow who was in a field not 
surrounded by a lawful fence, and the dogs chased and worried her 
both within the field and also outside of i t ;  I t  was held, that the 
defendant was not entitled to an instruction to the jury that unless 
the cow was injured in the field he would not be guilty. Ibid. 

3. If in such case, the cow had been gently driven out of the field, and 
then the injury inflicted, the case would be different. Ibid. 

INSOLVENT DEBTORS. 
1. A prisoner is entitled to be discharged from imprisonment for the non- 

payment of a fine and costs upon complying with the provisions of 
The Code, sec. 2967 et seq., and this is so, altheugh a workhouse has 
been established in accordance with the provisions of section 786. 
8. v. Williams, 414. 
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INSOLVENT DEBTORS-Continued. 

2. The application of a n  insolvent confined for the nonpayment of costs 
is  a proceeding in the cause in  which he was convicted, and should 
be made by petition to the court wherein the judgment against him 
was entered. 8. v. Niller, 451. 

3. If  in such case the clerk should refuse to allow the prisoner to  take 
the oath, the remedy is by a n  appeal to the judge holding the courts 
of that  district, and i t  is intimated that  i t  is irregular for the judge 
of an adjoining district to release the prisoner on a writ of habeas 
co~pus.  Ibid. 

4. Where, in such case, the prisoner has been released by the writ of 
habeas covpus, if he has complied with all the conditions of the 
statute this Court will not reverse the judgment. Ibid. 

INSURANCE. 

1. When the terms of a contract are  that  the plaintiff shall build certain 
houses for  the defendant, within a given time, for  which he is to 
receive so much, he cannot recover anything, either upon the special 
contract, or upon a quantum meruit, unless he avers and proves an 
entire performance. Lau?-Zng u. Rintels, 350. 

2. This rule is not altered by the fact that  the property was destroyed by 
accidental fire just before the work was completed. Ibid. 

3. If the defendant received anything by insurance on the property, the 
plaintiff' has no right to any part thereof. Ibid. 

INTENT. 
1. When the act of a person may be reasonably attributed to  two or more 

motives, the one criminal and the other innocent, the law will always 
ascribe the act to the innocent motive. 8. v. McBrgde, 393. 

2. Where the gmvamen of the crime consists i n  the intent alone, the 
jury may infer the intent from the circumstances. Ibid. 

ISSUES. 
1. Where issues are  submitted which a re  not raised by the pleadings 

without objection in the court below, objection cannot be made to 
them for the first time i n  this Court, and the findings must stand. 
Porter u. R. R. Go., 66. 

2. Where the jury respond affirmatively or negatively to the issues sub- 
mitted to them, i t  is a general verdict although there be several 
issues; when they state the facts, and leave the  court t o  apply the 
law arising upon them, i t  is a special verdict. Ibid. 

3. I n  actions for the recovery of money only, or of specific real property, 
the jury may in their discretion render either a general or special 
verdict, but in all  other cases the court may direct them to find a 
special verdict, and ,it may instruct them, if they find a general 
verdict, to  find upon particular questions of fact, material in the case, 
but which ary not put in issue by the pleadings. Ibid. 

4. Where the findings on the issues a re  contradictory, a new trial will be 
granted. Ibid. 
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5. The only issues proper to  be submitted to the jury are  those matters 
alleged on the one side and denied on the other, which a r e  necessary 
to  determine the controversy, and every such issue ought to be either 
submitted, or under the instruction of the court clearly embraced in 
some other issue which is  submitted. Kirk v. R. R., 82. 

6. I n  a n  action to recover damages for  a n  injury caused by the negli- 
gence of the defendant, who pleads contributory negligence on the 
part of the plaintiE, the defendant is entitled to an issue on this 
question, unless the court includes it under the issue a s  to negligence, 
by proper instructions to  the jury. Ibid. 

7. Where the Supreme Court has  passed upon the effect of record and 
documentary evidence in one appeal and remanded the case for a 
new trial, it is not error for the trial judge to refuse to  submit a n  
issue to be found only on such evidence, when i t  was declared by this 
Court t o  be insufficient for that  purpose. McMillan, v. Baker, 197. 

8. When it appears from the record tha t  a n  issue is  raised by the plead- 
ings, which is  left open and undetermined, it is error t o  enter final 
judgment before such issue was tried. Dickereon v. Wdlcoson, 309. 

9. When such issue was a s  t o  assets i n  the hands of an administrator t o  
pay debts of the intestate, it was not erroneous for the court to refuse 
t o  allow execution to issue de bonis propria before such issue was 
tried. Ibid. 

10. Where a t  the commencement of the trial certain issues were agreed 
upon by the parties to the action, but subsequently the court substi- 
tuted others without objection: Held, that, after verdict an excep- 
tion that  such issues were not properly submitted came too late. 
Phdfer v. AEeaand@r, 335. 

JUDGE'S CHARGE. 
1. Where the evidence presents the case to  the jury in two aspects, i t  is 

not error in  the trial judge to refuse a prayer for instructions, which 
would present the case to the jury only in one aspect. Porter v. 
R. R., 46. 

2. Where the assignment of error to  the judge's charge t o  the jury was 
"that the appellant excepted t o  the whole charge and especially to 
the instruction on the third issue" ; I t  was held, that  such assignment 
of error was improper. Barber v. Roeeboro, 192. 

3. Where there is no evidence t o  prove the affirmative of a n  issue, it is 
not error for the judge to so charge the jury. Zbid. 

4. Even if improper evidence is admitted in  evidence, the error is  cured 
if the judge in his charge instructs the jury not t o  consider it. 
Bridge* u. Dill, 222. 

5. Where any part  of the judge's charge is excepted to, the exception 
should point out specifically wherein the error consists. Boggun v. 
Home, 268. 

6. Where there is conflict between the testimony of the witnesses, i t  is 
errw for  the court to single out one witness and tell the jury "if you 
believe him" you must find in  accordance with his testimony. Long 
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JUDGE'S CHARGECo.ntinued. 
7. Where the complaint alleges the conversion of seed cotton, the court 

ought to charge the jury that the plaintiff must show, by a prepon- 
derance of evidence, the conversion of such cotton; the failure to  
do so, when requested, is error. I b i d .  

8. While it may not be sufficient ground for a new trial that the court 
failed to give instructions to which the appellant might have been 
entitled if he had requested them, it is  nevertheless the duty of the 
judge to declare and explain the law arising upon the facts a s  they 
bear upon the issue; and simply calling attention to the issues, 
without further instruction, is error. Phiifer u. Alexwukr, 335. 

9. Where a defendant is introduced as  a witness in  his own behalf, his 
testimony is to be considered by the jury, and he  has the right to 
have the jury instructed a s  to the effect of his evidence, if believed 
by them. S. u. Gibn@r, 429. 

10. Where the evidence presents the case in  two aspects, the trial judge 
should charge the jury in  both aspects of the case. Ibid. 

11. Where the defendant was indicted for larceny and evidence of his 
guilt was introduced by the State, and a s  a witness in his own behalf 
he testified that  the prosecutor was intoxicated, and a t  his request, 
he  ( the defendant) was taking care of property alleged to have been 
stolen; I t  mas held, error in  the trial judge not to present the case 
to the jury in  the aspect presented by the defendant's evidence. Ibid. 

12. Defendant was indicted for  perjury, committed on the trial of a 
warrant  before a justice for  assaulting his wife on 17 November, 
1885, on the trial of which, a s  a witness in  his own behalf, he swore 
that  he  did not strike his wife on the day mentioned in the warrant 
and had not struck her for  three years before tha t  time. The State 
introduced several witnesses who proved the assault on the day 
mentioned and other assaults on other days, and also corroborating 
circumstances: Hald, tha t  it was not error for  the court to charge 
the jury "that the date in  the warrant should be considered in con- 
nection with the testimony of the witnesses for  the State and a s  to 
the various assaults mentioned in the testimony for  the purpose of 
determining whether the assault was actually committed a s  charged 
i n  the warrant." S. u. Swdm, 462. 

13. A trial judge is  not required to give a prayer for instructions in  the 
very words in  which i t  is asked, nor is it his duty to  give instructions 
not pertinent to the case. S. v. Jonas, 469. 

14. The trial judge, in his charge to  the jury, is  not required to recite to 
them the testimony of each witness i n  the order in  which he was 
examined, but need only give a clear and intelligent statement of the 
evidence, with its legal bearing upon the issue. Ibid. 

15. A conviction upon the uncorroborated evidence of a n  accomplice is 
legal, although it is the almost universal custom of trial judges to  
instruct juries that  they should be cautious in  convicting on such 
evidence. fl. v. Miller, 484. 



INDEX. 

JUDGMENT. 
1. Where a judgment debtor agreed with the plaintiff that when he (the 

debtor) collected a debt due him by a third person he would pay the 
judgment, i t  does not operate a s  a discharge of the judgment, and if 

I the defendant fails to  collect such debt the judgment may be enforced 
against him. Harris v. Mott, 103. 

I 2. Nope but parties and privies are bound by a judgment. Sirnpson v. 
Gureton, 112. 

3. Where the parties in  interest are  very numerous, and i t  is impracti- 
cable to bring them all before the court, one or more may sue or 
defend for  the benefit of all, but how f a r  those not actually before 
the court may be aiyected by the judgment is  left open. T h m e s  9. 
Jonas, 121. 

4. Where the  court has jurisdiction of the person and subject-matter, i ts  
judgment will not be void, although there were grave irregularities 
which would have been fatal to the action or presented by the de- 
fendants in  ap t  time. Brooks u. Brooks, 136. 

5. While a judgment may be irregular or erroneous, yet if no objection 
is made to it on that  particular ground it will not be reversed. Ibid. 

6. Where there is a verdict in  favor of the appellee, the Supreme Court 
, can only award a new trial for error committed on the trial before the 

jury, and cannot reform the verdict or give final judgment for the 
appellant. i ! fd&&Z?8 9. Batker, 197. 

7. Where a judgment is rendered against two defendants, one only of 
whom appeals, the appeal does not vacate the judgment a s  to the 
other defendant. Rotthircs v. Lme, 210. 

8. Where a judgment has been rendered against a surety to a bond, who 
died after the judgment was entered, his administrator cannot set 
up  a s  a defense to a n,otice t o  show cause why judgment should not 
be entered against him a s  administrator, and execution issue, that  
his intestate was insane when he  signed the bond. Such matter must 
be brought forward by a direct proceeding t o  attack the judgment. 
Ibid. 

9. After final judgment disposing of the rights of the parties, it is too 
la te  to  introduce a new cause of action into the controversy. Rrendle 
v. Herren, 257. 

10. So, in  a n  action to have the holder of the legal title declared a trustee, 
it is too late after final judgment to ask for  a n  account of the rents 
and profits. IMd. 

11. The expiration of ten years after a judgment is docketed is equally a 
bar to  a n  action, on such judgment, and to a motion t o  revive it, 
being dormant, so that  execution may issue on it. Lillv v. West, 276. 

12. The lien of a judgment expires a t  the end of ten years from the time 
it is docketed. The only provision which extends this time is that  
contained in C. C. P., see. 254; The Code, sec. 435. Ibid. 

13. Ordinarily a judgment is conclusive as  to all matters entering therein, 
and objection thereto should be taken a t  the time the judgment is  
rendered. D i o k w m  v. Wilco~on, 309. 
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14. But when i t  appears from the record that  an issue is raised by the 
pleadings, which is left open and undetermined, it is  error to enter 
final judgment before such issue was tried. Ibid. 

15. When such issue was a s  to  assets in the hands of an administrator t o  
pay debts of the intestate, i t  was not erroneous for the court to  
refuse to allow execution to issue de bonis propriis before such issue 
was tried. Ibid. 

16. When in an action brought against the executor and heirs a t  law and 
devisees of the testator, the court having jurisdiction both of the 
persons and of the subject-matter of the action-ordered the land in 
controversy to be sold, and i t  was sold and purchased and paid for  
by the defendant herein, and the sale was confirmed, and title ordered 
by the court to  be made to the purchaser, which was done, the de- 
fendants in  such action a re  estopped by the judgment, and cannot 
impeach it collaterally in this action by showing that the land be- 
longed to them, and was embraced in the orders of the court by , 
mistake, inadvertence or misapprehension. Jonea v. Cof fev ,  347. 

JUDGMENT-IRREGULAR. 
1. While a judgment may be irregular or erroneous, yet if no objection 

is made to i t  on that  particular ground, it  will not be reversed. 
Brook8 2;. Broolcs, 136. 

2. Where the court has jurisdiction of the person and subject-matter, its 
judgment will not be void, although there were grave irregularities 
which would have been fatal  to the action if presented by the defend- 
ants in  apt time. Ibid. 

JUDICIAL SALE. 
1. Where a n  administrator filed a petition to make assets, and the heir 

a t  law, a n  infant under fourteen years old, accepted service of the 
summons, and a guardian ad titern was appointed, but no actual 
service was ever made; I t  was  heed, that  the irregularity was cured 
by section 387 of The Code. Gates v.  Pwket t ,  21. 

2. Where a contingent remainder is created, the tenant in possession and 
those in  remainder h esse cannot have a decree for a sale of the 
land unless some one of each class of contingent remaindermen are 
6% essa and before the court. Young u. Young,  132. 

3. So, where land was settled on a trustee, in trust for A, for life, re- 
mainder in trust for her children then living and the issue of such 
children as  may have died leaving issue, with a power i n  the trustee 
to  sell the land whenever in his opinion best for the interest of the 
cestuis qui t rus t ,  with directions to reinvest the proceeds a s  he 
thought best; I t  w a s  held, that a Court of Equity could not decree a 
sale a t  the instance of the life tenant and her children, and the 
trustee having died without executing the power of sale, a trustee 
appointed by the court could not execute it. Ibid. 

4. Before a purchaser a t  a judicial sale can be held to his bid, the sale 
must be confirmed by the court which ordered i t  to  be made. Hudson 
u. Co'bZe, 260. 
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JUDICIAL SALE-Oontinued. 
5. If a purchaser a t  a judicial sale fails to comply with his bid, the court 

may either decree: First, that  he specifically perform his contract; 
or second, that the land be resold and the purchaser released; or 
third, that  without releasing the purchaser, the land be resold, but in 
this case the purchaser must undertake a s  a condition precedent to 
the order of sale, to pay all additional costs and to make good any 
deficiency in the price. Ibid. 

6. The Statute of Frauds has no application to a judicial sale. Ibid. 

JURISDICTION. 
1. Where a power is to be exercised entirely a t  the discretion of the 

donee of the power, Courts of Equity have no jurisdiction to force 
him to act, and if he has died without exercising the power, they 
cannot confer i t  upon a trustee appointed by the court. Young v. 
Young, 132. 

2. Where the court has jurisdiction of the person and subject-matter, i ts 
judgment will not be void, although there were grave irregularities 
which would have been fatal to the action if presented by the defend- 
ants  in  apt  time. Brooks u. Broo$s, 136. 

3. So, where a proceeding in the nature of a creditor's bill was brought 
under section 1448 of The Code, to  have a settlement of a decedent's 
estate and to have the land sold for  assets, but the summons was not 
made returnable as prescribed by that  section, and the plaintiff did 
not purport to  sue on behalf of all the creditors, nor was there any 
advertisement for creditors as  provided by the statute, nor were the 
statutory requirements a t  all complied with: I t  was held, that the 
proceeding was not void, no objection having been made by the de- 
fendants to these irregularities. Ibid. 

4. The courts of this State, both as  succeeding to the jurisdiction of the 
Ecclesiastical Courts, and under our statutes, have jurisdiction to 
declare a marriage void ab iniiti.0 and to grant a divorce for that  
reason, but a judgment declaring the marriage to have been void 
a b  in i tb  will not have the effect of bastardizing the issue. Setxer v. 
Sstxew, 252. 

5. A proceeding to sell land for assets is essentially equitable, and the 
court has all the powers of a Court of Equity to accomplish its pur- 
pose. Hudson v: Ooble, 260. 

6. Jurisdiction to license the erection of a gate across a public road is 
conferred by m e  Code, see. 2058, on the board of supervisors of 
public roads. This applies to roads already established. Andrews 
u. Bearm, 315. 

7. Jurisdiction to  lay out, etc., public roads, is conferred by section 2023 
on the board of county commissioners; and in the exercise of this 
power they may grant to  a party over whose land any new road 
ordered by them to be laid out, may pass, the right to erect gates 
across such road. Ibid. 

8. Whether a judge can grant a judgment taxing a county with the pay- 
ment of costs, a t  Chambers and in vacation, qucere. 8. u. Ray, 510. 
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9. The resident judge of a district has no other powers within such dis- 
trict in  vacation than any other judge of the Superior Court. IbiW 

JURISDICTION-JUSTICE O F  THE PEACE. 

1. Where a commission merchant wrote to his customer that a certain 
amount was due him and that  he might draw for it, which letter the 
customer showed to the plaintiff who took the draft on its credit, but 
the commission merchants afterwards refused t o  accept it, when the 
plaintiff sued both the drawer and the commission merchants ; I t  was 
heFG that  the liability of both was ex cmtractu, and if the amount 
was under two hundred dollars a justice had jurisdiction. N&m~cks 
u. woody, 1. 

2. I n  actions arising out of contract, i t  is the sum demanded that fixes 
the jurisdiction. Branttey v. Pinch, 91. 

3. I t  is  only when the principal sum demanded exceeds two hundred 
dollars that  the plaintiff is required t o  remit the excess above that 
sum in order to give the justice jurisdiction. IMd. 

4. So where the sum demanded, both i n  the summons and on the trial, 
was two hundred dollars,, but the plaintiff filed a n  account showing 
more than that sum to be due, the justice had jurisdiction without 
any remission of the excess of the account over the sum demanded. 
Ibid. 

JURISDICTION-SUPERIOR COURT. 
1. Where a suit in equity was pending in the Supreme Court a t  the time 

of the adoption of the present system of procedure, the Superior 
Courts are  the proper tribunals t o  proceed with the cause, and this 
Court can make no order in  it, except to remand the papers. WMte 
v. Butcher, 7. 

2. Where in  such case, a decree had been made in this Court settling the 
rights of the parties, and only the final accounts remained to be 
taken, the Superior Courts cannot allow amended pleadings to  be 
filed, or the rights of the parties a s  settled by the decree t o  be varied, 
but must proceed with the cause in  accordance with the decree. IbM. 

3. Sending a case to be tried by a referee does not deprive the court of 
i ts  jurisdiction, and it can make any and all necessary orders therein, 
pending the trial before the referee. MeNeiJZ v. L m t o n ,  16. 

4. So, a plaintiff may take a nonsuit while the case is  pending before a 
referee, if the case be one i n  which he is entitled to do so. I b i b  

5. Where the complaint i n  an action against several defendants t o  recover 
land described the Eocus in quo a s  several tracts adjoining each other 
and situated in  the counties of Cumberland and Bladen, of which the 
defendants a re  in  possession and wrongfully withhold from the plain- 
tiffs; It w m  held, that  under this allegation, the Superior Court of 
Cumberland had jurisdiction. Thlccmes v. Jones, 121. 

6. Where the court has jurisdiction of the person and  subject-matter, its 
judgment will not be void, although there were grave irregularities 
which would have been fatal to the action if presented by the de- 
fendants in apt time. Brooks v. Brooks, 136. 
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JURISDICTION-SUPERIOR COURT-Cont6nued. 
7. No order of reference can be made to ascertain any facts taking place 

after the final judgment. Pearson v. Carr, 194. 

8. After final judgment in the Supreme Court, the Superior Court has no 
power t o  order a further reference, or to take any action in the 
cause. ZMd. 

9. Under sections 12 and 22, Article IV, of the Constitution, the Legis- 
lature has the power to  establish, limit, and define the jurisdiction of 
the Superior Courts; to prescribe the methods of procedure in them, 
and the extent, manner, time and place of exercising their jurisdic- 
tion; and can declare what judgments and orders may be given by 
these courts in  or out of term--except that  the issues of fact can be 
tried by a jury only in term time. Bynum v. Powe, 374. 

JURISDICTION-SUPREME COURT. 
1. Where a suit i n  equity was pending in the Supreme Court a t  the time 

of the adoption of the present system of procedure, the Superior 
Courts a re  the proper tribunals to proceed with the cause, and this 
Court can make no order in  it, except to remand the papers. White 
u. Butcher, 7. 

2. Where i n  such case, a decree had been made in this Court settling the 
rights of the parties, and only the final accounts remained to be 
taken, the Superior Courts cannot allow amended pleadings to be 
filed, or the rights of the parties a s  settled by the decree to  be varied, 
but must proceed with the cause in accordance with the decree. Zbid. 

3. Where there is a verdict in favor of the appellee, the Supreme Court 
can only award a new trial for error committed on the trial before 
the jury, and cannot reform the verdict or give final judgment for 
the appellant. YcMitlm v. Baker, 197. 

JURY. 
1. The testimony of a member of the jury cannot be heard to  impeach the 

verdict. Jones O. Parker, 33. 

2. Where a jury has been obtained before the defendant has exhausted 
his peremptory challenges, i t  must be conclusively presumed that  a 
fair  and impartial jury has been obtained. S. v. Jones, 469. 

3. The right given a defendant to challenge certain jurors is not a right 
to  select such jurors as  he may wish, but only to insure a fair and 
impartial jury. Zbid. 

4. Where. therefore. a jury has been obtained before the defendant has 
exha&ed his perimptory challenges, the Supreme Court will not 
consider any exception on the appeal a s  to whether the trial judge 
improperly allowed or disallowed challenges for cause, or allowed the 
State to  stand aside temporarily too great a number of jurors,. Zbid. 

5. Where a statute creating a Special Criminal Court for certain counties 
allows every facility to the accused of getting a fair and impartial 
jury, i t  is not unconstitutional because i t  does not follow the same 
methods of drawing the jury which are  provided for the Superior 
Courts. Zbid. 
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JURY-Continued. 

6. The right to  a jury de medietata lingurn is  not a part of the common 
law, and has been obtained in this State. S .  v .  Sloan, 499. 

7. Where a negro is accused of crime, it  is no cause of challenge to the 
array that the special venire is composed entirely of whites, there 
being no charge of corruption or unfairness made against the sheriff. 
Ibid. 

8. I t  cannot be assigned a s  error that the trial judge told the solicitor 
how many jurors he might put to the foot of the panel, i t  not being 
shown that it  caused any harm to the prisoner. Ibid. 

LACHES. 
Where a letter was written on 29 March, promising to accept a draft for 

a party for a given amount, and the draft was drawn on 4 April, i t  
is not such delay as will discharge the drawees, i t  not appearing that 
any harm had come to them by the delay. Nimocbs v. Woody, 1. 

LSNDLORD AND TENANT. 

1. Where a contract of renting was that  the landlord should have a part 
of the crop, and after it was gathered the landlord took it  into his 
sole possession, and refused to divide when it  was demanded, on 
the ground that the crop was not then in condition for a division, 
but he did not deny the tenant's right to  a division, and while in his 
possession the crop was destroyed by fire; I t  was held, that  this did 
not amount to a conversion, and a n  action in the nature of trover 
could not be maintained, the landlord and tenant being tenants in 
common of the crop. Shearin u. Riggsbee, 216. 

2. A tenant may maintain a n  action in his own name for any injury done 
to a growing crop. Bridgers u. Dill, 222. 

3. When a lessee sublets a part of the farm he becomes a lessor to his 
sublessee and is entitled to the same lien on his crop which the 
statute gives to a lessor. Moore u. Paison, 322. 

4. The original lessor a f t e r  his lessee has paid him in full ,  has no lien 
under the statute on the crop of the sublessee for advances made by 
him to the sublessee. Ibid. 

5. The offense of removing a crop by a tenant before paying the rent and 
discharging all liens of the landlord on it, is not complete, unless the 
crop is  removed without giving the five days notice, for if the notice 
is given, removing the crop is not a n  offense. 8. v. Crowder, 432. 

6. The want of such notice may be proved by any competent evidence, 
and is not necessary that  i t  should be proved by the landlord or his 
agent or assignee. Ibid. 

LARCENY. 

1. The fact that  the prisoner entered a dwelling-house in  the night time, 
he having no right to be there, and fled upon being discovered. is 
some evidence to go to the jury that he entered with intent to steal, 
in the absence of any explanation on his part, although no theft was 
committed. 8. u. McBryde, 393. 
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2. An indictment for the larceny of growing crops need not allege that  the 
crops were cultivated for food or  market, ,unless the larceny charged 
was that of some fruit or vegetable cultivated for food or market, not 
specifically mentioned in the statute. S. v. Ballard,  443. 

3. When the charge is knowingly receiving stolen goods, the defendant 
has the right to  prove by himself from whom he received them, and 
under what circumstances, and what conversation took place a t  that  
time, in reference to the goods, between himself and the party from 
whom he received them. Such conversation forms part of the r e s  
ges ta ,  and is therefore admissible. S. v. Bethel, 459. 

LEVY. 
To constitute a levy a seizure is necessary. If from the nature of the 

property, a n  actual seizure is impossible, some act a s  nearly equiva- 
lent to a seizure as practicable must be substituted for it. Long u. 
HalE, 286. 

LICENSE. 
1. An easement can only be created by a conveyance under seal, or by 

long user, from which such conveyance is presumed. Cagle v. Parker,  
271. 

2. Owners of land grant a license to other persons "to build a mill and 
back water on us, so they don't back on our bottoms" : Held,  (1) That 
the license is exceeded when the dam is  raised to such height that 
the water is ponded back so a s  to sob the "bottom" and render its 
drainage impossible, and make it unfit for cultivation, although it  is 
not actually overflowed. (2)  That it  is erroneous for the court to 
instruct the jury "that damages would be recoverable only when the 
grant contained in the license was exceeded by ponding water on 
the 'bottoms."' Ibid.  

3. That the  plaintiff is  entitled to have a n  issue submitted to the jury 
a s  to  the amount of annual damages caused by raising the dam above 
i ts  original height. Ibid.  

LIEN. 

1. The rule recognized in admiralty giving salvors a prior lien on the 
vessel and cargo saved by their exertions, is  not recognized a t  com- 
mon law. Weathersbee u. P a w a r ,  106. 

2. So where there were two mortgages on a crop of cotton, and the first 
mortgagee advanced money in order to  save the crop and prepare i t  
for market, in excess of the amount secured by his mortgage, he is 
not entitled to  the amount of such advances to the exclusion of the 
second mortgage. Zbid, 

3. I n  such case, the registration of the second mortgage is  notice t o  the 
first mortgagee, and i t  is  immaterial that  he does n o t  have actual 
notice. Ibid.  

4. The expiration of ten years after a judgment is docketed is equally 
a bar to a n  action, on such judgment, and to a motion to revive it, 
being dormant, so that  execution m y  issue on it. Lilly  v. W e s t ,  276. 
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5. The lien of a judgment expires a t  the end of ten years from the time 
i t  is  docketed. The only provision which extends this time is that 
contained in C. C. P., see. 254; The Code, see. 435. Ibid. 

6. When a lessee sublets a part of the farm he becomes lessor to his 
sublessee and is entitled to the same lien on his crop which the statute 
gives to  a lessor. Moore v. Paison, 322. 

7. The original lessor, after his lessee paid 7 ~ i m  in full, has no lien under 
the statute on the crop of the sublessee for  advances made by him 
to the sublessee. Ibid. 

LIQUOR. 
1. The repeal of a statute pending a prosecution for an offense which i t  

creates, arrests the prosecution and withdraws all  authority to  pro- 
nounce judgment even after conviction. S. v. W i l l i a m ,  455. 

2. So, where the defendant was indicted for retailing spirituous liquors 
within five miles bf a certain church, and pending the prosecution 
the act was repealed, and a new act passed limiting the distance to 
two miles, the judgment was arrested. Ibid. 

3.  N o  person can authorize a dealer in spirituous liquors to give or sell 
such liquors to an unmarried minor. S. v. Lawrence, 492. 

4. Where the father of a minor gave permission to a dealer in such 
liquors to sell them to his son; I t  was held, that the dealer was 
nevertheless guilty under the statute. Ibid. 

5. Under the provisions of chapter 32 of The Code, the sale of domestic 
wine is not prohibited. 8. v. Nash, 514. 

6. It is  intimated that  the provision of chapter 32 of The Code, allowing 
the sale of home-made wine, while prohibiting that raised in other 
States, is unconstitutional. Ibid. 

7. Where an act made the sale of wines imported from other States a 
misdemeanor, but allowed the sale of domestic wines; I t  was held, 
that  although the provision in regard to domestic wine might be 
unconstitutional, yet i t  did not make the sale of such wines a misde- 
meanor under the act, but that  the provision in regard to foreign 
wines might be inoperative. Ibid. 

8. Qucere, whether a n  act which forbids the sale of spirituous liquors 
includes in its inhibition the sale of rinous and malt liquors. Ibid. 

MARRIAGE. 
1. The courts of this State, both as  succeeding to the jurisdiction of the 

Ecclesiastical Courts, and under our statutes, have jurisdiction to 
declare a marriage void ab initio and to grant a divorce for that 
reason, but a judgment declaring the marriage to have been void 
ab initio will not have the effect of bastardizing the issue. Setxer v. 
Setxw,  252. 

2. The cpestion of whether or not a marriage was void ab initio, there 
having been a marriage de facto, must be tried between the parties 
to the marriage, and this question cannot be raised in a n  action by 
the children of such marriage, claiming as  next of kin or heirs a t  law, 
i n  order to bastardize them. Ibid. 

44t3 
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MARRIAGE-Cmthued. 
3. So, where the plaintiff brought a n  action a s  next of kin of his father, 

and the jury found that when the marriage was consummated the 
father was  a n  idiot and did not have capacity to enter into the con- 
t ract ;  I t  was held, that  the issue was immaterial, and if this was 
the only defense the plaintiff would be entitled to a judgment non 
obatante mealicto. Ibid. 

MARRIED WOMEN. 
1. Unless the element of fraud is present in  the declarations or conduct 

of a feme cowrt, upon the faith of which conduct another reasonably 
might rely, and has in  fact relied to his injury, she is not estopped, 
a s  a feme comrt cannot be estopped by a contract, or anything in the 
nature of a contract. Weathersbea v. Farvar, 106. 

2. So, where a f a  covert second mortgagee was ignorant of the dealings 
between the mortgagor and Erst mortgagee until they were consum- 
mated and finished, and upon learning of them was only silent, she 
is not estopped by her silence from asserting her rights under the 
second mortgage. IWd. 

3. When the wife does not join with the husband in making the deed, 
the status of the land a s  a homestead is unaltered. Simpson u. 
HWtom, 344. 

MASTER AND SERVANT. 
1. Although a servant be injured by the negligence of his master, yet 

if he could by reasonable care and prudence have averted the acci- 
dent, and the injury can be traced to his own negligence a s  well a s  
tha t  of the defendant, he cannot recover. Cornwall v. R. R., 11. 

2. Although a servant is  ordered by his superior to  perform a dangerous 
duty, this does not relieve him of the duty of avoiding any particular 
danger incident to carrying out the order. Ibid. 

3. I n  order to  bar a recovery, the contributory negligence of the plaintiff 
must have been a proximate cause of the injury complained of. 
Ibdd. 

4. Where the plaintiff, i n  obedience to the orders of his superior, at- 
tempted to get upon the pilot of a moving locomotive, and in doing 
so, his clothes were caught in  the splinters on a worn rai l ;  I t  was 
held, even if the master was negligent in  not repairing the rail, yet 
it was the duty of the servant to  use reasonable care, and i t  was 
error in  the trial judge to charge the jury that if the plaintiff was 
ignorant of the condition of the rail, and got on the engine in  odbedi- 
ence to the order, that he was entitled to  recover. Ibid. 

5. Where a servant knows that  his coservant is negligent and reckless, and 
unfit for  his employment, and yet continues in the service of the com- 
mon master, and is  injured by the negligence of such reckless fellow- 
servant, nothing else appearing, he has contributed to the injury and 
cannot recover. Por tw u. R. R,, 66. 

6. Where a servant remains in  the employment of his master after he 
knows that  a fellow-servant is  incompetent, he does not contract by 
implication to take the risk, but if prevented from recovering on this 
ground, i t  will be by reason of contributory negligence. Ibid. 
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MASTER AND SERVANT-Continued. 
7. So, where in response to  one issue the jury found that there was no 

contributory negligence, but i n  response t o  another they found that 
the plaintiff's intestate knew of the reckless character of his fellow- 
servant by whose negligence the injury occurred, a new, trial was 
granted. Ibid. 

8. Where a n  enbployee of a railroad company is injured by the negligence 
of a fellow-servant, the common master is  not liable. Webb v. 
R. R., 387. 

9. The fact that a coemployee has authority from the common master to 
discharge his fellow-servants, does not, of itself, constitute him a 
vice-principal. Ibid. 

MILLS. 
1. An easement can only be created by a conveyance under seal, or by 

long user, from which such conveyance is presumed. Gagle v. Parker, 
271. 

2. Owners of land grant a license to other persons "to build a mill and 
back water on us, so they don't back on our bottoms" : Held, (1) That 
the license is exceeded when the dam is raised to such height that 
the water is ponded back so a s  to  sob the ''bottom" and render its 
drainage impossible, and make i t  unfit for cultivation, although it  is 
not actually overflowed. ( 2 )  That it  is emo12eozl.s for the court to 
instruct the jury "that damages would be recoverable only when the 
grant contained in the license was exceeded by ponding water on the 
'bottom."' Ibid. 

3. That the plaintiff. is entitled to  have a n  issue submitted to the jury 
as  to the amount of annual damages caused by raising the dam 
above i ts  original height. Ibid. 

MORTGAGE. 
1. Where there were two mortgages on a crop of cotton, and the first 

mortgagee advanced money in order to save the crop and prepare it  
for market, in excess of the amount secured by his mortgage, he is 
not entitled to the amount of such advances to  the  exclusion of the 
second mortgagee. Weathersbea v. Parrar,  106. 

2. I n  such case, the registration of the second mortgage is notice to the 
first mortgagee, and , i t  is  immaterial that  he does not have actual 
notice. Ibid. 

3. Where a fame covert second mortgagee was ignorant of the dealings 
between the mortgagor and first mortgagee until they were consum- 
mated and finished, and upon learning of them was only silent, she is ' 
not estopped by her silence from asserting her rights under the second 
mortgage. IMd. 

4. Although a 'debt secured by a deed of trust or a mortgage may be 
barred, yet if the deed of trust or mortgage is  not barred, a Court of 
Equity will enforce it, without regard to the fact that the debt is 
barred. Arrington v. RmZand, 127. 

5. Where a principal debtor executes a mortgage to his surety to  save 
him harmless for any loss he may sustain by reason of his surety- 
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MORTGAGE-Continued. 
ship, although the amount is unascertained a t  the time the mortgage 
is given, it becomes a debt due by covenant, and is not barred by the 
lapse of three years from the time the surety pays the money. Ibid. 

MOTION IN THE CAUSE. (See New Action.) 

MOTIVE. 
1. When the act of a person may be reasonably attributed to two or more 

motives, the one criminal and the other innocent, the law will always 
ascribe the act t o  the innocent motive. S. v. McBrya,  393. 

2. Where the gravameqh of the crime consists in the intent alone, the 
jury may infer the intent from the circumstances. Ibid. 

MUNICIPAL CORPORATIONS. 
. 1. Cities and towns must be sued in the county in which they are  located, 

and if suit is brought in  another county, they have the right to 
have i t  removed. Jones v. Statesuille, 86. 

2. Municipal corporations are  instrumentalities of the State government, 
a re  public in  their nature, and the  Legislature has control over them 
and may enlarge or modify their powers a s  it deems proper, within 
the limits of the Constitution. Wo~od v. Oaford, 227. 

3. The Legislature may authorize municipal corporations to  apply their 
revenue and credit to  any legitimate public purpose within the scope 
of its organization, unless prohibited by the Constitution, and such 
purposes a s  tend to the general good of the community, although the 
advantage does not reach every individual taxpayer residing there, is 
such public purpose. Ibid. 

4. TZle Legislature may authorize municipal corporations to  subscribe to 
the capital stock of railroad corporations o r  other like public enter- 
prises, or even donate its money or credit to such corporation, while 
it cannot authorize any subscription or donation to a merely private 
enterprise. Ibid.. 

5. The ruling made in Marlcham v. Mannhg, 96 N. C., 32, and McDourell 
v. The Constructiow Co., 96 N. C., 514, a s  to the meaning of the term 
"qualified voters" a s  used in the Constitution, and the effect of the 
provisions of Article VII, section 7, affirmed. IMd. 

6. Where the act alIowing a municipal corporation to contract a debt for 
other than necessary expenses, provided that such debt should be 
authorized by a vote of a majority of those voting and not by a 
majority of the qualified voters, but in fact a majority of the qualified 
voters did vote i n  favor of contracting the debt; I t  was held, that  
this cured the defect in  the law, and that  the vote authorized the 
corporation to contract the debt. Ibid. 

7. Under Article I ,  section 13, and Article IV, sections 12, 14 and 27, of 
the Constitution, the Legislature may establish courts inferior to  the 
Superior Court-may constitute the mayor of a town a n  "Inferior 
Court, with the jurisdiction of a justice of the peace," or may consti- 
tute  him a "Special Court within the corporate limits of the town," 
with a larger jurisdiction than that  of justice of the peace-and may 
dispense with a jury trial in petty misdemeanors," and provide other 
means of trial for such offenses. S. v. Powell, 417. 
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MUNICIPAL CORPORATIONS-Co~tinued. 
8. Persons violating sections 3 and 4 of the ordinances of the town of Mor- 

ganton, not only incur the penalty prescribed therein, but under 
sections 11 and 12 of the charter of said town are also guilty of a 
misdemeanor, for  which they may be tried and punished by the 
mayor a s  a "Special Court" fdr said town. Ibi&. 

9. Where two separate and distinct departments of a municipal corpora- 
tion a re  charged with separate duties in  the government of the cor- 
poration, the officers of such two departments cannot be joined in 
one indictment, charging a breach of public duty. S. v. Hall, 474. 

10. Where a n  officer of a municipal corporation is indicted for a failure 
to  perform a public duty, the indictment should state with what duty 
he  is charged, and his failure to perform it. Ibid. 

NATIONAL BANKS. 
I n  the taxation of shares of stock in a national bank, under the revenue 

act of 1885, chapter 175, section 12, clause 5, and Rev. Stat. of U. S., 
see. 5219, the owner of such share has the right to deduct from the 
assessed value thereof the amount of his bona fide indebtedness, a s  
in  case of other investments of moneyed capital. HeAden u. Commie- 
,&ners, 355. 

NEGLIGENCE. 
1. Although a servant be injured by the negligence of his master, yet if 

he could by reasonable care and prudence have averted the accident, 
and the injury can be traced to his own negligence a s  well as  that  
of the defendant, he cannot recover. Cornwall v. R. R., 11. 

2. Although a servant is ordered by his superior to perform a dangerous 
duty, this does qot relieve him of the duty of avoiding any particular 
danger incident to carrying out the order. Ibid. 

3. I n  order to bar a recovery, the contributory negligence of the plaintiff 
must have been a proximate cause of the injury complained of. Ibid. 

4. Where the plaintiff, in obedience to the ocders of his superior, at- 
. tempted to get upon the pilot of a moving locomotive, and in doing so 

his  clothes were caught in the splinters on a worn rai l ;  I t  was held, 
even if the master was negligent in not repairing the rail, yet it was 
the duty of the servant to use reasonable care, and it was error in  the 
trial judge to charge the jury that  if the plaintiff was ignorant of 
the condition of the rail, and got on the engine in  obedience to order, 
that  he was entitled to  recover. Ibid. 

5. An act which under some circumstances would be simply negligent, 
under other circumstances would be grossly negligent. Peg-ram v. 
Telepaph Go., 57. 

6. A telegraph company may limit its liability from ordinary negligence 
in  sending unrepeated messages to the amount paid for the transmis- 
sion of the message, but it  cannot exempt itself where there has been 
gross negligence. Ibid. 

7. What would be ordinary negligence in  sending a message apparently 
of small consequence, might be gross negligence where i t  was mani- 
fest that  the message was important. Ibid. 
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NEGLIGENCE-Continued. 
8. &4 party sending a telegram is charged with notice of the printed con- 

tract a t  the top of the message, whether he has read i t  or not. Ibid. 

9. The failure by a telegraph company to employ careful and skillful 
operators is gross negligence. Ibid. 

10. Where a servant knows that his coservant is negligent and reckless, 
and unfit for his employment, and yet continues in the service of the 
common master, and is injured by the negligence of such reckless 
fellow-servant, nothing else appearing, he has contributed to the 
injury and cannot recover. Porter v. R. R., 66. 

11. I n  a n  action to recover damages for an injury caused by the negligence 
of the defendant, who pleads contributory negligence on the part of 
the plaintiff, the defendant is entitled to an issue on this question, 
unless the court includes i t  under the issue a s  to  negligence, by 
proper instructions to the jury. Kirk v. R. R., 82. 

12. As a general rule, a receiver is responsible for his own neglect only, 
and is protected when he acts in entire good faith, but when a re- 
ceiver is appointed to  take charge of an infant's estate who has no 
guardian, and is directed to  lend out the money and pay the income 
over to the ward, he will not be held to the same accountability a s  a 
guardian. Collins v. Goooh, 186. 

13. A guardian will be held liable for any loss resulting from a loan made 
without taking any security, however solvent the debtor may have 
been when the loan was made. Ibid. 

14 Where a n  employee of a railroad company is injured by the negligence 
of a fellow-servant, the common master is not lfable. Webb v. R. R., 
357. 

15. The fact that  a coemployee has authority from the common master 
to discharge his fellow-servants, does not, of itself, constitute him a 
vice-principal. Did.  

NEGOTIABLE INSTRUMENTS. 
1. Where a commission merchant wrote to his customer that a certain 

amount was due him and that he might draw for  it, which letter the 
customer showed to the plaintiff who took the drafts on its credit, 
but the commission merchant afterwards refused to accept it, when 
the plaintiff sued both the drawer and +he commission merchants ; 
I t  was held, that  the liability of both was ex contractu, and if the 
amount was under two hundred dollars a justice had jurisdiction. 
Nimocks v. Woody, 1. . 

2. Where such letter was written on March 29th, the draft was drawn 
on April 4th, i t  is not such delay as  will discharge the drawees, i t  not 
appearing that  any harm had come to them by the delay. Ibid. 

3. A letter written to the drawer within a reasonable time before or after 
the date of a bill of exchange, describing it  in  terms not to be mis- 
taken, and promising to accept it, is, if shown to the person who 
takes the bill on the credit of the letter, a virtual acceptance and 
binds the person who makes the promise, even although there be no 
funds in  his hands belonging to the drawer, if the bill be drawn pay- 
able a t  a fixed time, and not a t  or after sight. Ihid. 
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NEGOTIABLE INSTRUMENTS-Cmtinued. 
4. If  in  such case, the bill be drawn payable a t  or after sight, and is for 

the entire amount named in the letter, the payee can maintain a n  
action against the drawee a s  the equitable assignee of the fund;  
a s  it s e e m  i n  such case the drawee would not be liable a s  acceptor; 
unless the draft was drawn in precise accordance with the terms of 
the letter. Ibid. 

NEW ACTION. 
1. Where a judgment has been rendered against a surety to a bond who 

died after the judgment was rendered, his administrator cannot set 
up a s  a defense to a notice to show cause why judgment should not 
be entered against him a s  administrator and execution issue, that  
his intestate was insane when he sigr?ed the bond. Such matter must 
be brought forward by a direct proceeding to attack the judgment. 
RoZZim v. Love, 210. 

2. Where after finding judgment in  the  Supreme Court, it was suggested 
tha t  since the date to which the referee's report settled the rights and 
liabilities of the  parties, the plaintiff had remained in possession of 
the land and become liable for additional rents; I t  w m  held, that  the 
right could not be enforced in this action, but the defendant must 
bring a new action to ascertain the amount of such additional lia- 
bility. Peat-8olz v. Caw, 194. 

3. Where relief may be had in a pending action, i t  must be sought by a 
motion in that  cause, and if a new action is brought i t  will be dis- 
missed by the court ex w o  m o b ,  if the objection is not taken by the 
defendant. Hudecm u. Co'ble, 260. ' 

4. Where a purchaser a t  a sale to make assets failed to  comply with his 
bid, and the land was resold for a less price, he cannot be made liable 
in  a new action for such deficiency, but the remedy is by a motion in 
the cause. IMd. 

5. Qwere, whether i n  such case, the administrator or the heir a t  law is  
the proper party to move, i t  not appearing that  the excess of the first 
bid is needed to pay debts. IWd. 

6. Where the subject-matter of a n  action has been once determined by 
the court, a new action will not be entertained in regard to it. If  for 
any reason the former judgment ought to  be set aside, i t  can only be 
done by a motion in the cause for that  purpose if the action is still 
pending, and if i t  has been determined and come to a n  end, then by a 
new action-to directly attack it. AZbertson v. Williams, 264. 

7. When in a n  action brought against the executor and heirs a t  law and 
devisees of the testator, the court having jurisdiction both of the 
persons and of the subject-matter of the action-ordered the land in 
controversy to be sold, and i t  was sold and purchased and paid for 
by the defehdant herein, and the sale was confirmed, and title ordered 
by the court to be made to the purchaser, which was done, the de- 
fendants in such action a r e  estopped by the judgment, and cannot 
impeach it collaterally in  this action by showing that the land be- 
longed to them, and was embraced in the orders of the court by 
mistake, inadvertence or misapprehension. Jones v. Coffev, 347. 
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NEW ACTION-Qont6nued. 
8. If the first action is still pending, they must seek their remedy, if they 

have any, in it ; if i t  is determined, then by a new action. Zbid. 

NEW TRIAL. 
1. Where the motion for a new trial is addressed to the discretion of the 

trial judge, his action is not the subject of review on appeal. Jolzss u. 
Parker. 33. 

2. Where the findings on the issues are contradictory, a new trial will 
be granted. Porter v. R. R., 66. 

3. A new trial for newly discovered evidence cannot be given by the 
Supreme Court in a criminal action. 8. v.'Ntamm, 423. 

4. Qmre, whether after an appeal and the affirmance of the judgment, 
the Superior Court can grant a new trial for newly discovered evi- 
dence in a criminal case. IWd. 

5. A new trial will not be granted for newly discovered evidence, when the 
new evidence is merely cumulative, and only tends to contradict the . witness for the other side. Zbid. 

6. No appeal lies from the refusal of a judge to grant a new trial for 
newly discovered evidence. ZWd. 

NEWLY DISCOVERED EVIDENCE. 
1. A new trial for newly discovered evidence cannot be given by the 

Supreme Court in a criminal action. 8. v. Ntarws, 423. 

2. Qucere, whether after an appeal and the affirmance of the judgment, 
.the Superior Court can grant a new trial for newly discovered evi- 
dence in a criminal case. IWd. 

3. A new trial will not be granted for newly discovered evidence, when 
the new evidence is merely cumulative, and only tends to contradict 
the witness for the other side. Ibid. 

4. No appeal lies from the refusal of a judge to gra?t a new trial for 
newly discovered evidence. Zbid. 

NO EVIDENCE. - 

1. Where there is no evidence to prove the aarmative of an issue, it is 
not error for the judge to so charge the jury. Barber v. Roseboro, 
192. 

2. Whether there is any evidence is a question for the court; what 
weight is to be given i t  when there is any is for the jury. B. v. 
McBrude, 393. 

3. When the evidence only raises a suspicion of the defendant's guilt, it  
is error to leave i t  to the jury. IbZd. 

4. When the act of a person may be reasonably attributed to two or more 
motives, the one criminal and the other innocent, the law will always 
ascribe the act to the innocent motive. Zbid. 

5. The fact that the prisoner entered a dwelling-house in the night time, 
he having no right to be there, and fled upon being discovered, is 
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some evidence to go to the jury that he entered with intent to  steal, 
in  the absence of any explanation on his part, although no theft was 
committed. Ib id .  

6. T'he objection that  there is a failure of proof must be taken before 
verdict, and cannot be taken on motion in arrest of judgment. S. v. 
Tlzompson, 496. 

NONRESIDENTS. 
1. Where a debtor is out of the State a t  the time the cause of action 

accrues, the statute of limitation does not begin to run until he 
returns to this State for the purpose of making it his residence. 
Armfield v. Moore, 34. 

2. Where after the cause of action accrues the  debtor leaves this State 
and resides out of it, the time of his absence from this State shall 
not be taken as  any part of the time limited for the commencement 
of the action. IWd.  

3. Where after the cause of action has accrued the debtor leaws this 
State and is continually absent for one year or more, although he 
may not have changed his domicile, the time of his absence shall not 
be counted on a plea of the  statute. IWd.  

4. Where the debtor was a nonresident of this State, but was here on 
visits of a day or two each year, such visits would not have the 
effect of putting the statute i n  motion, and the cause of action will 
not be barred, although more than the time required to bar it has 
elapsed since the cause of action accrued. Ib id .  

5. The provisions of section 162 of The Code apply to  the obligations of 
nonresidents a s  much a s  to  those of residents of this State. IbiR. 

NONSUIT. 
1. A plaintiff may take a nonsuit while the case is pending before a 

referee, if. the case be one in  which he is entitled to  do so. YciVeill 
v. Lawton, 16. 

2. While generally speaking a plaintiff can take a nonsuit a t  any time 
before verdict, yet he cannot do so if the defendant has pleaded a 
counterclaim, which arises out of the same contract or transaction, 
which is the foundation of the plaintiff's cause of action. Ib id .  

3. When the counterclaim does not arise out of the same transaction as 
to  the plaintiff's cause of action, but falls under subdivision 2 of 
section 244 of The Code, the plaintiff may submit to a nonsuit. I n  
such case, the defendant may either withdraw his counterclaim, 
when the action will be a t  a n  end, or he may proceed to try it, if he 
so elects. Ibid.  . 

4. A plaintiff cannot take a nonsuit when the defendant sets up  a counter- 
claim arising out of the contract or transaction which constitutes the 
plaintiff's cause of action-or when the defendant has acquired in an 
eqzlitabler actiom any other right or advantage which he is entitled to 
have tried and settled in  the action. Bynurn v. Powe, 374. 
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NOTICE. 

1. The registration of a second mortgage is  notice to the first mortgagee, 
and it  is immaterial that he does not have actual notice. Weathers- 
bee u. Parrav, 106. 

2. Only the purchaser of the legal title without notice of a prior equity 
can hold i t  against such equity. Durwt u. CroweEl, 367. 

3. The fact that  the purchaser of the legal estate paid very much less than 
the land is worth, is evidence to show that  he purchased with notice. 
Ibid.  

NUISANCE. 
If  the use of property creates a nuisanee, the Legislature has the power 

to destroy it. S. v. Yopp, 477. 

OFFICES. 
The Code, s e a .  706 and 707, requires the board of county commissioners to  

meet on the first Monday in December to accept the bonds of county 
officers elected a t  the preceding election. Such officers are  also re- 
quired to  prepare and tender their official bonds on that  day. m e  
board has the power-all the business before them being disposed 
of-to adjourn on that day, and, if any officer shall fail  to perfect his 
bond according to law before such adjournm'ent, to declare such office 
vacant, and to fill it, when the power to  fill such vacancy is vested 
by law in the board. Cole v .  Pattfmow, 360. 

OUSTER. 
One tenant in  common cannot make his possession adverse to his co- 

tenant except by actual ouster, a s  he is  presumed to hold by his true 
title, and i t  will take a sole possession of twenty years i n  the absence 
of actual ouster to  bar the cotenant's right of entry, 2nd i t  is imma- 
terial that the tenant in  possession has conveyed to a stranger by a 
deed purporting to convey the entire estate, a s  the vendee only gets 
such estate as  his vendor could convey. T'his rule edends  to a pur- 
chaser a t  execution sale of the interest of a tenant in common, and 
t o  the vendee of such purchase!. Page v. Branch, 97. 

PARDON. 
Quare, whether a pardon will restore the right to vote to one who has 

been convicted of a n  infamous crime. S.  u. pear so^, 434. 

PARENT AND CHILD. 
1. When a child, after arrival a t  full age, continues to reside,with and 

serve the parent, the presumption is that such services were gratui- 
tous. Young ti. Herman, 280. 

2. But this presumption may be rebutted by proof of facts and circum- 
stances which show that  such was not the intention of the parties, 
and raise a promise by t h ~  parent to  pay a s  much as  the labor of the 
child is reasonably worth. Ibid. 

3. No person can authorize a dealer in spirituous liquors to give or sell 
such liquors to an unmarried minor. S .  IJ. Lawrence, 492. 

457 



INDEX. 

PARENT AND CHILD-Contimed. 
4. Where the father of a minor gave permission to a dealer in  such 

liquors t o  sell them to his son ; I t  m s  held, that  the dealer was never- 
theless guilty under the statute. Ibid. 

PART PERFORMANCE. 
1. When the terms of a contract are  that  the plaintiff shall build certain 

houses for the defendant, within a given time, for which he is to 
receive so much, he cannot recover anything, either upon the special 
contract, or upon a quantum meruit, unless he avers and proves an 
entire performance. Llvwing v. Riletels, 350. 

2. This rule is not altered by the fact that the property was destroyed by 
accidental fire just before the work was completed. Ibid. 

3. If the defendant received anything by insurance on the property, the 
plaintiff has no right to any part  thereof. Ibid. 

PARTIES. 
1. Where the parties in  interest a re  very numerous, and i t  is impracticable 

to bring them all before the court, one or more may sue or defend 
for the benefit of all, but how far  those not actually before the court 
may be affected by the judgment is  left open. Tl~zme8 u. J m e s ,  121. 

2. One tenant in common may sue without joining his cotenants for the 
recovery of the possession of the common property. Ibid. 

'3. Where a contingent remainder is created, the tenant in  possession and 
those in  remainder i n  esse, cannot have a decree for a sale of the 
land, unless some one of each class of contingent remaindermen are 
irl esse and before the court. Young v. Yowg, 132. 

4. A tenant may maintain an action in his own name for any injury done 
to a growing crop. Bridgers v. Dill, 222. 

5. Where a purchaser a t  a sale to  make assets failed to comply with his 
bid, and the land was resold for  a less price, he cannot be made liable 
in  a new action for such deficiency, but the remedy is by a motion in 
the ca&e. H u d s m  u. Gobk, 260. 

6. Qucere, whether i n  such case h e  administrator or the heir a t  law is 
the proper party t o  move, i t  not appearing that  the excess of the first 
bid is needed to pay debts. Ibid. 

7. I n  all actions and proceedings demanding relief, the names of all the 
parties thereto should be properly set forth in  the summons and 
pleadings. A general designation of them a s  "the heirs of M. C." is 
irregular and will not be tolerated. Kwlea u. Gorpem'ng, 330. 

PARTITION. 
1. Where a contingent remainder is  created, the tenant in  possession and 

those in  remainder k esse, cannot have a decree for a sale of the 
1 

land, unless some one of each class of contingent remaindermen are 
i n  esse and before the court. Yazllzg u. Young, 132. 

2. Where two claimants of the same lahd covenanted with each other to 
become tenants in  common in the land and to sell the common prop- 
erty, and after adjusting a n  inequality existing i n  the amount paid 
by each to divide the proceeds, and the interest of one was sold 
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under execution; I t  was hZd, tha t  by purchasing the interest of his 
cotenant a t  execution sale the other tenant i n  common did not 
acquire the land discharged of all  claim by his cotenant, and that  
the equity for a division under the covenant did not pass by the 
sheriff's deed. Threadgill u. RecF&e, 241. 

3. Where i n  such case, the defendant expended money after his purchase 
a t  the sheriff's sale in  removing encumbrances from the common ' 
property, he is  entitled t o  be reimbursed upon a sale before any of 
the proceeds go to his cotenant. IMd. 

PENALTY. 
Under the provisions of section 3764 of The Code, a suit for a forfeiture or 

penalty is not discontinued by a repeal of the statute giving the 
penalty. N. v. Williajms, 455. 

PERJURY. 
Defendant was indicted for  perjury committed on the trial of a warrant 

before a justice for assaulting his wife on the 17th day of Novem- 
ber, 1885, on the trial of which, a s  a witness in his own behalf, he 
swore that he did not strike his wife on the day mentioned in the 
warrant and had not struck her for  three years before that  time. 
The State introduced several witnesses who proved the assault on the 
day mentioned and other assaults on other days, and also corroborat- 
ing circumstances: HeEd, that  it was not error for the court to charge 
the jury "that the date in  the warrant should be considered in con- 
nection with the testimony of the witnesses for the State and. a s  to  
the various assaults mentioned in the testimony for the purpose of 
determining whether the assault was actually committed a s  charged 
in the warrant." 8. v. Bmim, 462. . 

PETITION TO REHEAR. 
A petition to rehear will not be entertained unless it appears that  some 

material point was overlooked, o r  some controlling authority escaped 
the attention of the court, or some other weighty consideration re- 
quires it. Pisher v. MiriLQg Go., 95. 

PLEADING. 
1. Where a statute giving a right of action contains a prosiso, the plain- 

tiff need not negative it, but if the case falls within the prozjieo the 
defendant must set i t  up  in the  answer. W a d s m t h  u. Stewart, 116. 

2. So, in a n  action for failing to  keep a sufficient bridge over a canal cut 
across a public road, brought under section 2036 of The Code, the 
plaintiff need not allege tha t  the road was laid off before the mill 
was erected in order to  negative the proviso in  tha t  statute. Ibid. 

3. The statement in  a complaint of redundant matter, or of evidential 
facts, is no ground for demurrer. T h m e s  u. Jones, 121. 

4. So, where in  a n  action t o  recover land, the plaintiff sets out his claim 
of title, the allegations in this respect cannot render the complaint 
demurrable on the ground that  i t  joins several distinct causes of 
action. Zbid. 
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5. Where in a n  action to recover several tracts of land, i n  the separate 
possession of several defendants, the complaint does not allege of 
which tract each defendant is in possession; I t  was held, that i t  con- 
stituted no ground for demurrer. Zbid. 

6. Under a n  order of reference, by consent, containing directions to the 
referee t o  ascertain what sums the clerk and master had received, 
when received, and a further provision that  "his decision of the law 
is  open to revision in this and other courts having jurisdiction," i t  is 
competent for the defendant to set up  the presumption of payment 
from lapse of time, notwithstanding no answer was filed. Herlee u. 
Cwpening, 330. 

POLICEMAN. 
The law does not clothe a police officer with authority to judge arbitrarily 

of the necessity of killing a prisoner to secure him, or of killing a 
person to prevent a rescue, and it  must be left t o  the jury to pass on 
the necessity of such killing. B. v. Bland, 438. 

POLICE POWER. 
1. Every citizen holds his property subject to the implied obligation that  

he will use it i n  such way a s  not to  prevent others from enjoying the 
use of their property. S. zl. Y w p ,  477. 

2. Subject to  constitutional provisions, the Legislature may impose reason- 
able restraints upon the use which a citizen makes of his property, 
i n  order to  protect others in the use of their property. Ibid. 

3. The Legislature has complete power to regulate the highways in the 
State, and may prescribe what vehicles may be used on them, with a 
view t o  fhe safety of passengers over them, and the preservation of 
the road. 121%. 

4. A statute which only regulates the use of property in a manner bene- 
ficial to the public, but does not destroy it, is not unconstitutional, 
unless the restraint is so manifestly unjust and unreasonable as  to 
destroy the lawful use of the property. Zbid. 

5. I f  the use of property creates a nuisance the Legislature has the 
power to  destroy it. Ibid. 

6. The Legislature hag the power to  pass a n  act which may leave the 
doing or not doing of certain things allowed or forbidden by the act 
to  the discretion of sofie designated agent o r  commissioner. Zbid. 

POSSESSION. 
1. The possession of a widow remaining on her husband's land after his 

death, is not adverse to his heirs a t  law. Page v. Branch, 97. 

2. One tenant in common cannot make his possession adverse to  his co- 
tenant except by actual ouster, as  he is presumed t o  hold by his true 
title, and it will take a sole possession of twenty years in  the absence 
of actual ouster to  bar the cotenant's right of entry, and it is imma- 
terial that  the tenant in  possession has conveyed to a stranger by a 
deed purporting to  convey the entire estate, a s  tht? vendee only gets 
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such estate a s  his vendor could convey. This rule extends to a pur- 
chaser a t  execution sale of the interest of a tenant in common, and to 
the vendee of such purchaser. Ibid. 

3. Where the action is to recover several tracts of land in the separate 
possession of several defendants, and the complaint does not allege 
of which tract each defendant is in possession; I t  was held, that 
i t  constituted no ground for a demurrer. Tharnes v. Jones, 121. 

4. I n  order to  show title out of the State by a possession for thirty years, 
i t  is  not necessary to show any privity between the different occu- 
pants. Davidaom v. Artedge, 172. 

5. Unquestioned evidence of possession is sufficient proof of ownership in 
a n  indictment for arson. S. v. Thompsofi, 496. 

POWERS. 
1. Where, acting under a power conferred by a will to dispose of the 

testator's estate in  his land, the executor contracts to sell the tes- 
tator's interest in  a certain tract of land, and upon payment of the 
purchase money to convey such interest in fee to  the purchaser, the 
executor is not liable, under the terms .of this contract, either indi- 
vidually or in his representative capacity, for a failure in making 
title to a part  of the land. T w i t t y  v. Lovelace, 64. 

2. Where a power is to be exercised entirely a t  the discretion of the 
donee of the power, Courts of Equity have no jurisdiction to force 
him to act, and if he has died without exercising the power, they 
cannot confer it  upon a trustee appointed by the court. Young v. 
Young, 132. 

3. So, where land was settled on a trustee, in  trust for  A. for life, re- 
- mainder in  trust for her children then living and the issue of such 

children a s  may have died leaving issue, with a power i n  the trustee 
to sell the land whenever in  his opinion best for  the interest of the 
cestuia que trust ,  with directions to reinvest the proceeds as  he 
thought best;  I t  was held, that a Court of Equity could not decree a 
sale a t  the instance of the life tenant and her children, and the 
trustee having died without executing the power o f  sale, a trustee 
appointed by the court could not execute it. Ibid. 

PRINCIPAL AND SURETY. (See Surety.) 

PROCESS. 
1. Before the adoption of the new system of procedure, i t  was the com- 

mon practice for the administrator to file his petition to sell for 
assets, and if the heir was an infant, to have a guardian ad li tem 
appointed without any service upon the infant a t  all. Gates v. 
Piokett, 21. 

2. The appointment of a guardian ad Zitelm is  valid, although the infant 
has not been regularly served with process, but has  only accepted 
service thereof. Ibid. 

3. Where an administrator filed a petition to make assets, and the heir 
a t  law, a n  infant under fourteen years old, accepted service of the 



summons, and a guardian ad l i tem was appointed, but no actual 
service was ever made; I t  u w s  held, that  the irregularity was cured 
by section 387 of The Code. IMd. 

4. I n  all actions and proceedings demanding relief, the names of all  the 
parties thereto should be properly set f ~ r t h  in  the summons and 
pleadings. A general designation of them a s  "the heirs of M. C." is 
irregular and will not be tolerated. Kerlee v. Corpening, 330. 

PROHIBITION. 
1. The repeal of a statute pending a prosecution for a n  offense which it  

creates arrests the prosecution and withdraws all  authority to pro- 
nounce judgment even after conviction. 8. w. WilZiaiams, 455. 

2. So, where the defendant was indicted for retailing spirituous liquors 
within five miles of a certain church, and pending the prosecution 
the act was repealed, and a new act passed limiting the distance to 
two miles, the judgment was arrested. Ibid. 

3. No person can authorize a dealer i n  spirituous liquors to  give or sell 
such liqpors to  a n  unmarried minor. 8. v. Lawrence, 492. 

4. Where the father ofa a minor gave permission to a dealer in  such 
liquors to  sell them to his son; I t  wm held, that the dealer was 
nevertheless guilty under the statute. IMd. 

5. Under the provisions of chapter 32 of The Code, the sale of domestic 
wine is not prohibited. 8. v. Nash, 514. 

6. I t  is intimated tha t  the provision of chapter 32 of The Code, allowing 
the sale of home-made wine, while prohibiting that  raised in  other 
States, is unconstitutional. Ibid. 

7. Where an act made the sale of wines imported from other States a 
misdemeanor, but allowed the sale of domestic wine; I t  W a s  held, 
that  although the provision in regard to domestic wine might be un- 
constitutional, yet it did not make the sale of such wines a misde- 
meanor under the  act, but that  the provision in regard t o  foreign 
wines might be inoperative. Ibid. 

8. Qumre, whether a n  act which forbids the sale of spirituous liquors 
includes in  i ts  inhibition the sale of vinous and malt liquors. Ibid. 

PROVISO. 
1. Where a statute giving a right of action contains a proviso, the plain- 

tiff need not negative it, but if the case falls within the proaiso, the 
defendant must set it up in answer. WaLtswwth v. Stewart,  116. 

2. So, i n  a n  action for failing to  keep a sufficient bridge over a canal cut 
across a public road, brought under section 2036 of T'he Code, the 
plaintiff need not allege that  the road was laid off before the mill 
was erected, i n  order to  negative the p r d s o  in that statute. Ibid. 

3. A prov&o in a deed in absolute restraint of all  alienation is void, but 
such condition if limited and reasonable in  its application and a s  to  
the time when it must operate, will be upheld. Mzcnroe v. Hall, 206. 
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PUNISHMENT. 
Where a statute provides that a party guilty of the offense created by i t  

shall be fined or imprisoned, the court has no power to both fine and 
imprison. S. u. Walters, 489. 

PURCHASER. 
1. Only the purchaser of the legal title without notice of a prior equity 

can hold i t  against such equity. D'crant v. Crowell, 367. 

2. The fact that  the purchaser of the legal estate paid very much less 
than the land is worth, is evidence to  show that  he purchased with 
notice. IMd. 

QUALIFIED VOTERS. a 

1. The ruling made in Markham v. &fanning, 96 N. C., 132, and McDowell 
u. Colzstrurtim Co., 96 N .  C., 514, a s  to  the meaning of the term 
"qualified voters" a s  used in the Constitution, and the effect of the 
provisions of Article 7, section 7, affirmed. Wood v. Oaford, 227. 

2. Where the act allowing a municipal corporation to contract a debt for 
other than, necessary expenses, provided that such debt should be 
authorized by a vote of a majority of those voting and not by a 
majority of the qualified voters, but in fact a majority of the quali- 
fied voters did vote in  favor of contracting the debt; It was held, 
that  this cured the defect in  the law, -and that  the vote authorized 
the corporation to contract the debt. Zbid. 

QUANTVM MERUIT. 
1. When the terms of a contract a re  that  the plaintiff shall build certain 

houses for the defendant, within a given time, for which he is to 
receive so much, he  cannot recover anything, either upon the special 
contract, or upon a qzcalntum merz~it, unless he avers and proves a n  
entire performance. Lawing v. RimteL, 350. 

2. This rule is not altered by the fact  that  the property was destroyed 
by accidental fire just before the work was completed. Zbid. 

3. If  the defendant received anything by insurance on the property, the 
plaintiff has no right to any part thereof. Ibid. 

QUASHING. 
1. The court may, in its discretion, allow a motion to quash a t  any time 

before verdict. S. u. Hheppard, 401. 

2. Where it did not appear from the endorsement on the indictment that  
the witness sent to the grand jury had been sworn, i t  was held no 
ground t o  quash the indictment after a plea of not guilty, or to  
arrest the judgment after verdict. Zbid. 

RAILROADS. 
1. Although a servant be injured by the negligence of his master, yet if . 

he could by reasonable care and prudence have averted the accident, 
and the injury can be traced to his own negligence a s  well a s  that  of 
the defendant, he cannot recover. Cornmall v. R.  R., 11. 

2. Although a servant is ~ r d e r e d  by his superior to  perform a dangerous 
duty, this does not relieve him of the duty of avoiding any particular 
danger incident to carrying out the order. ZMd. 
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RAILROAD S-Continued. 
3. I n  order to bar a recovery, the contributory negligence of the plaintiff 

must have been a proximate cause of the injury complained of. 
Ibid. 

4. Where the  plaintiff, in  obedience t o  the orders of his superior, at- 
tempted to get upon the pilot of a moving locomotive, and in doing 
so his clothes were caught in the splinters on a worn rai l ;  I t  was - 

held,,even if the master was negligent in  not repairing the rail, yet 
it was the duty of the servant to  use reasonable care, and it was 
error in  the trial judge to charge the jury that  if the plaintiff was 
ignorant of the condition of the rail, and got on the engine in  obedi- 
ence to  the order, that he was entitled to recover. Ibid. 

\ 

5. Where a railroad corporation agreed with the authorities of a city to 
pay a certain proportion of the salary of a policeman to be assigned 
to duty specially a t  i ts  depot, and the plaintiff ,was employed; I t  was 
held, tha t  he could sue the corporation on the contract for a failure 
t o  pay him the part of his salary which i t  had agreed to do. Porter u. 
R. R., 46. 

6. Where a servant remains in  the employment of his master af ter  he 
knows that  a fellow-servant is incompetent, he does not contract by 
implication to take the risk, but if prevented from recovering on this 

! ground, i t  will be by reason of contributory negligence. Ibid. 

7. So, where in  response to  one issue the jury found that  there was no 
contributory negligence, but in response to  another they found that 
the plaintiff's intestate knew of the reckless character of his fellow- 
servant by whose negligence the injury occurred, a new trial was 
granted. I b i d .  

8. Railroad corporations are  liable for any damages caused by any im- 
proper or wrongful act done by them while building their road. 
Bridgers v. 0411 ,  222. 

9. The provisions of section 1943 of T h e c o d e  only apply to the mode of 
acquiring title to  real estate and getting a right of way, but i t  has no 
application to trespasses committed outside of the right of way, and 
for such trespasses the corporations a r e  liable. Ibid. 

10. The Legislature may authorize municipal corporations to  subscribe to 
the capital stock of railroad corporations o r  other like public enter- 
prises, o r  even t o  donate i ts  money or  credit to such corporation, 
while it canliot authorize any subscription or donation to a merely 
private enterprise. Wood u. Oxford, 227. 

11. Where a n  employee of a railroad company is injured by the negligence 
of a fellow-servant, the common master is not liable. Webb v. 
R. R., 387. 

12. The fact  that  a coemployee has authority from the common master to 
discharge his fellow-servants, does not, of itself, constitute him a 
vice-principal. Ibid.. 

RECEIVER. 
1. As a general rule, a receiver is responsible for his own neglect only, 

and is protected when he acts i n  entire good faith, but when a re- 
ceiver is appointed to take charge of an infant's estate who has no 
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RECEIVER-Continued. 
guardian, and is directed to lend out the money and pay the income 
over to  the ward, he will be held to the same accountability a s  a 
guardian. ColZim v. Gooch, 186. 

2. A guardian will be held liable for any loss resulting from a loan made 
without taking any security, however solvent the debtor may have 
been when the loan was made. Ibid. 

3. I t  is the duty of a guardian i n  making his annual returns to  set out 
the manner in  which he  has invested the ward's estate, and the nature 
of the securities which he holds a s  guardian. Ibid. 

4. A receiver or other trustee may keep money in a bank a s  a safe place 
of deposit, or may use the bank as  a means of transmitting money to 
distant places, and if he uses reasonable diligence he will not be 
held liable if the bank fails, but this does not authorize a loan to the 
bank by such trustee without taking security. Z M .  

5. Where a receiver was appointed to take charge of an infant's estate 
and invest the same, and report to the court annually, and he de- 
posited a portion of the money in a bank in another State to  his 
credit a s  receiver, on which deposit he was paid interest by the bank, 
which afterwards failed ; I t  w m  held, that  the receiver was liable for 
the loss, a s  he had failed to report to  the court the manner in  which 
he had invested the infant's estate, although he had acted in  the best 
faith. Ibid. 

6. Where the plaintiff establishes a prima facie right to property, which 
is not rebutted by the defendant, he is entitled to  a receiver, if he 
shows tha t  there is danger of loss of the rents and profits. Durant v. 
Crowell, 367. 

7. The value of the pwperty in  controversy cannot be considered in 
passing on the question of the solvency of the defendant. Ibid. 

8. Where there is danger of loss of rents and profits, instead of appoint- 
ing a receiver the court may allow the defendant to  execute a bond 
to secure the rents and profits and such 'damages a s  may be ad- 
judged the plaintiff. Ibid. 

RECEIVING STOLEN GOODS. 

When the charge is knowingly receiving stolen goods, the defendant has  
a right t o  prove by himself from whom he received them, and under 
what circumstances, and what conversation took place a t  that time 
i n  reference to the goods between himself and the party from whom 
he received them. Such conversation forms part of the re8 gestct., 
and is therefore admissible. H. u. Bethel, 459. 

RECORD. 

1. Where there is a conflict between the record and the case on appeal, 
the record must prevail, but where matters a re  stated in  the case, in 
regard to  which the record is silent, they will be accepted a s  facts. 
McNeilZ v. Lanuton, 16. 

2. Judgment can be arrested only for  some matter appearing on the 
face of the record, or for some matter which ought to be in the 
record, but is not there. N. v. Nheppard, 401. 
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3. The endorsement on the back of a n  indictment is no part  of the record. 
I bid. 

4. Where the record sets out that  a bill of indictment was returned into 
open court by the hands of the foreman of the grand jury, i t  sufti- 
ciently appears that  the grand jurors were present in  court, and the 
entry is a proper one. S. u. Starnes, 423. 

REFERENCE. 
1. Under the former equity practice, in  a suit for specific performance, a 

reference was ordered before the final decree to ascertain the  balance 
due on the purchase money, but not to  afford afirmative relief to the 
defendant. White v .  Butoher, 7 .  

2. Under the present practice, a reference will not be ordered after a 
final decree. IbG.  

3. Sending a case to be tried by a referee does not deprive the court of its 
jurisdiction, apd it can make any and all  necessary orders therein, 
pending the trial before the referee. McNeiilZ v. Lawton, 16. 

4. So, a plaintiff may take a nonsuit while the case is  pending before a 
referee, if the case be one in  which he& entitled to  d o  so. Ibid. 

5. No order of reference can be made t o  ascertain any facts  taking place 
after the final judgment. Pearsos u. Caw, 194. 

6. After final judgment in  the Supreme Court, the Superior Court has no 
power t o  order a further reference, or to  take any action in the 
cause. Ibid. 

7. So, where after finding judgment i n  the Supreme Court, i t  was sug- 
gested that since the date to which thk referee's report settled the 
rights and liabilities of the parties, the plaintiff had remained in pos- 
session of the land and become liable for additional rents ;  I t  was 
held, that the right could not be enforced in this action, but the de- 
fendant must bi-ing a new action to ascertain the amount of such 
additional liability. Ibid. 

8. After final judgment disposing of the rights of the parties, it is too 
late to  introduce a new cause of action into the controversy. Brendle 
u. Herren, 257. 

9. So, in  a n  action to have the holder of the legal title declared a trustee, 
i t  is too late after final judgment to ask for  a n  account of the rents . and profits. IbM. 

REGISTRATION. 
The registration of a second mortgage is  notice to the first mortgagee, and 

i t  is immaterial that  he does not have actual notice. Weathersbee v. 
Farrav, 106. 

REMOVAL O F  ACTIONS. 
1. Cities and towns must be sued in the  county i n  which they a re  located, 

and if suit is brought in  another county, they have- the right t o  have 
it removed. J o w s  v. Stateaville, 86. 
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REMOVAL OF ACTIONS-Continued. 
2. Where an action is brought to the wrong county, and the defendant 

demands in writing that the place of trial be changed, the words 
"mag change the place of trial,'' in section 195 of The Code will be 
interpreted as meaning "must change," etc. Ibi&. 

' REMOVAL OF CROP. 
1. The offense of removing a crop by a tenant before paying the rent and 

discharging all liens of the landlord on it, is not complete, unless the 
crop is removed without giving the five days notice, for if the notice 
is given, removing the crop is not an offense. S. v. Crowder, 432. 

2. The want of such notice may be proved by any competent evidence, and 
it is not necessary that it should be proved by the landlord or his 
agent or assignee. Ibid. 

RENTS. 
1. Where after finding judgmeht in the Supreme Court, i t  was suggested 

that since the date to which the referee's report settled the rights and 
liabilities of the parties, the plaintiff had remained in possession of 
the land and become liable for additional rents; I t  was held, ,that 
the right could not be enforced in this action, but the defendant must 
bring a new action to ascertain the amount of such additional lia- 
bility. Pearson, v. Ga*r; 1M. 

2. Under the former practice, in an action of ejectment or trespass, dam- 
ages were awarded only up to the time of bringing the action, but 
under the present system they are recoverable up to the time of the 
trial. Ibid. 

3. After final judgment disposing of the rights of the parties, it is too 
late to introduce a new cause of action into the controversy. Br&b 
v. Hewe% 257. 

4. So, in an action to have the holder of the legal title declared a trustee, 
i t  is too late after final judgment to ask for an account of the rents 
and profits. IMd. 

5. When a lessee sublets a part of the farm he becomes lessor to his 
sublessee and is entitled to the same lien on his crop which the 
statute gives to a lessor. Moow v. Paison, 322. 

6. The original lessor, after his le88ea ha8 paid him ia fulW, has no lien 
under tke statute on the crop of the sublessee for advances made by 
him to the sublessee. Ibid. 

7. Where the plaintiff establishes a prima facie right to property, which 
is not rebutted by the defendant, he is entitled to a receiver, if he 
shows that there is danger of loss of the rents and profits. Durant v. 
Growell, 367. 

8. Where there is danger of loss of rents and profits, instead of appoint- 
ing a receiver the court may allow the defendant to execute a bond to 
secure the rents and profits and such damages as may be adjudged 
the plaintiff. Iba .  

9. The offense of removing a crop by a tenant before paying the rent and 
discharging all liens of the landlord on it is not complete, unless the 
crop is removed without giving the five days notice, for if the notice 
is given, removing the crop is not an offense. S. v. Crowaer, 432. 
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RENTS-Gmtiniued. 
10. The want of such notice may be proved by any competent evidence, and 

i t  is  not necessary that  i t  should be proved by the landlord or his 
agent or assignee. IbM. 

. REPEAL. 
1. Under the provisions of section 3764 of T'he Code, a suit for a forfeiture 

o r  penalty is not discontinued by a repeal of the statute giving the 
penalty. X. v. Williams, 455. 

2. The repeal of a statute pending a prosecution for a n  offense which it  
creates arrests the prosecution and withdraws all  authority to pro- 
nounce judgment even after conviction. Ilvid. 

3. So, where the defendant was indicted for  retailing spirituous liquors 
within five miles of a certain church, and pending the prosecution 
the act was repealed, and a new.act passed limiting the distance to 
two miles, the judgment was arrested. Ibid. 

4. Where a statute only undertakes to  amend one already on the statute 
. books, i t  will be presumed that  i t  did not intend t o  repeal it, unless 

there is a n  express repealing clause. N. v. Mwaey, 465. 

REPLICATION. 
The defendant in  his answer commingles the  facts which he relies on both 

a s  ground for a rescission of the contract, sued on by plaintiff, and 
also a s  constituting a counterclaim: Held, That when relied on a s  
ground for rescission of the contract these facts were deemed to be 
denied without replication. Stantola, v. Hughes, 318. 

RES JUDICATA. 
1. Where the s ipreme Court has passed upon the effect of record and 

documentary evidence in one appeal and remanded the case for a 
new trial, it is not error for the trial judge to refuse to  submit a n  
issue to  be found only on such evidence, when i t  was declared by this 
Court to be insufficient for that  purpose. MoM&lZav~ v. Baker, 197. 

2. The ruling of the Supreme Court in  such case is not re8 j u w a t a .  
Ibid. 

3. Where the subject-matter of a n  action has  been once determined by 
the  court, a new action will not be entertained i n  regard to it. If for 
any reason the former judgment ought to be set aside, i t  can only be 
done by a motion in the cause for that  purpose if the action is still 
pending, and if it has been determined and come to a n  end, then 
by a new action t o  directly attack it. A6bwtson v. WilEiams, 264. 

RESCISSION. 
The court will not rescind a contract when the parties cannot be put 

&n atatzc quo. Stamto% v. Hughes, 318. 

RESIDENT JUDGE. 
The resident judge of a district has no other powers within such district 

i n  vacation than any other judge of the Superior Court. 8. u. 
Ray, 510. 
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RIGHT O F  PRISONER TO BE PRESENT. 
1. I n  capital felonies, t l e  prisoner has the right t o  be present in  court 

a t  all times during the course of his trial, and if he is absent a t  any 
time i t  vitiates a conviction. S. v. KeEFu, 404. 

2. I n  felonies less than capital, the prisoner has  the right to  be present a t  
all  stages of his trial, but his presence is not essential to the validity 
of the conviction. Ibid. 

3. I t  s e m ,  that a prisoner i n  a capital felony can waive his right t o  be 
present a t  all stages of the trial, but his counsel cannot waive it for 
him. Ibid. 

4. If a prisoner i n  a n  indictment for a felony less than capital flee the 
court during the trial, he will be deemed to have waived his right to 
be present, and the court need not stop the trial. Ibid. 

ROADS. 
1. So, i n  an action for failing t o  keep a sufficient bridge over a canal cut 

across a public road, brought under section 2036 of The Code, the 
plaintiff need not allege that  the road was laid off before the mill was 
erected i n  order t o  negative the proviso in  that  statute. WacFsworth 
v. bteurart, 116. 

2. Jurisdiction to license the erection of a gate across a public road is 
conferred by The Code,' section'2058, on the board of supervisors of 
public roads. This applies to roads already est?blished. AnGrews v. 
Beam, 315. 

3. Jurisdiction to  lay out, etc., public roads, is conferred by section 2023 
on the  board of county commissioners, and i n  the exercise of this 
power they may grant to a party over whose land any new road 
ordered by them to be laid out may pass, the right to erect gates 
across such road. Ibid. 

4. The  Legislature has  complete power to  regulate the highways in the 
- State, and may prescribe what vehicles may be used on them, with a 

view to the safety of passengers over them, and the preservation of 
the road. S. u. Yopp, 477. 

5. Where a statute forbade the use of bicycles on a certain road, unless 
permitted by the superintendent of the road; Zt wm held, that the 
act was not unconstitutional. I W .  

SALE O F  LANDS FOR ASSETS. 
1. Before the adoption of the new system of procedure, it was the com- 

mon practice for the administrator b file his  petition to sell land for  
assets, and if the heir was a n  infant, t o  have a guardian ad litem 
appointed without any service upon the infant a t  all. Cates v. 
PicktXt, 21. 

2. The appointment of a guardian ad litem is  valid, although the infant. 
has  not been regularly served with process, but has only accepted 
servioe thereof. Ibid. 

3. Where a n  administrator filed a petition to make assets, and the heir 
a t  law, a n  infant under fourteen years old, accepted service of the 
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SALE O F  LANDS FOR ASSETS-Cont6nued. 
summons, and a guardian ad  l6tem was appointed, but no actual 
service was ever made; I t  was held, that  the irregularity was cured 
by section 387 of The Code. I b g .  

4, Where a proceeding in the nature of a creditor's bill was brought 
under section 1448 of The Code, to have a settlement of a decedent's 
estate and to have the land sold for assets, but the summons was not 
made returnable a s  prescribed by that  section, and the plaintiff did 
not purport to sue on behalf of all  the creditors, nor was there any 
advertisement for creditors a s  provided by the statute, nor were 
the statutory requirements a t  all  complied with;  I t  was held, that  
the proceeding was not void, no objection having been made by the 
defendants to these irregularities. Brooks v. Brooks, 136. 

5. A proceeding to sell land for  assets is  essentially equitable, and the 
court has  all  the powers of a Court of Equity to  accomplish its pur- 
pose. Hzl&901a v. Coble, 260. 

6. Before a purchaser a t  a judicial sale can be held to  his bid, the sale 
must be confirmed by the court which ordered i t  to be made. Ibid. 

7. I f  a purchaser a t  a judicial sale fails to comply with his bid, the 
court may either decree: First, that  he specifically perform his con- 
tract ; or second, that  the land be resold and the purchaser released ; 
or third, that  without releasing the purchaser, the land be resold, 
but in  this case the purchaser' must undertakq a s  a condition preceaent 
to the order pf sale, to  pay all additional costs and to make good any 
deficiency i n  the price. IMd. 

8. Where a purchaser a t  a sale to  make assets failed to  comply with his 
bid, and the land was resold for a less price, he cannot be made 
liable in  a new action for such deficiency, but the remedy is by a 
motion in the cause. IMd. 

9. Qucere, whether in  such case, the administrator o r  the heir a t  law is 
the proper party to move, it  not appearing that  the excess of the 
fir& bid is needed to pay the debts. Ibid. 

10. The statute of frauds has no application t o  judicial sales. Ibid. 

SEDUCTION. 
1. Section 291 (2) of The Code, authorizing the arrest of a person in a n  

action for  seduction, is not in  conflict with the provision of the Con- 
stitution prohibiting imprisonment for  debt. KCaeg v. Laughmour, 
325. 

SERVICE O F  PR~CESS.  (See Process.) 

SHERIFF: 
1. A sheriff is not entitled t o  the fee of fifty cents as for a n  execution 

against each taxpayer, after the tax list is placed in his hands, but . 
only becomes entitled t o  such fee, if a t  all, when he  actually levies 
and seizes property in  order to collect the tax. B. v. BZsaner, 503. 

2. Where the defendant was indicted for extortion, and the bill charged 
that  it was done as  tax collector, while the evidence showed that he 
was deputy sheriff, and collected taxes by virtue of this office, and 
not that  of t ax  collector, the variance was held to  be fatal. Ibid. 
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SHERIFF-Continued. 
3. Where the defendant was indicted for extortion in collecting two 

dollars and thirteen cents as taxes, when only one dollar and sixty- 
three cents was due, and the evidence showed that he collected one 
dollar and sixty-three cents as taxes, and fifty cents as costs, the 
variance was held to be fatal. Ibid. 

SLANDER. 
1. Where in an action for slandering the plaintiff, the words set out in 

the complaint are ambiguous, but admit of a slanderous interpreta- 
tion, it should be left to the jury to say, under all the circumstances, 
what meaning was intended. Reeves v. Bowden, 29. 

2. So, where in such action, the defamatory words were a s  follows: "That 
damned scoundrel knows all about i t  from beginning to end," and i t  
was charged in the complaint that thereby the defendant meant to 
charge the plaintiff with having feloniously abetted the crime of 
arson; I t  wps held, that i t  was improper to nonsuit the plaintiff, and 
the case should have been left to the jury to say in what sense the 
words were spoken. Ibid. 

3. I n  an action for slander, evidence of the pecuniary condition of the 
dafmdant is competent to increase damages, when the plaintiff is 
entitled to vindictive or punitory damages, but the pecuniary condi- 
tion of the ptaintgfl is not competent for such purpose, while i t  may 
be to show actual damage. Reeves v. Winn, 246. 

4. Vindictive or punitory damages are allowed when the misconduct is 
marked by malice, oppression, or gross and wilful wrong, and the 
law allows damages, not simply to compensate the party injured, but 
to punish the wrongdoer. 

SOLVENCY. 
The value of the property in controversy cannot be considered in passing 

on the question of the solvency of the defendant. Durant v. Growetl, 
367. 

SPECIAL COURTS. 
1. Under Article I,  section 13, and Article IV, sections 12, 14 and 27, of 

the Constitution, the Legislature may establish courts inferior to the 
Superior Court-may constitute the mayor of the town an  "Inferior 
Court, with the jurisdiction of a justice of the peace," or may con- 
stitute him a "Special Court within the corporate limits of the town," 
with a larger jurisdiction than that of justice of the p e a c e a n d  may 
dispense with a jury trial in "petty misdemeanors," and provide other 
means of trial for sucEi offenses. 8. v. P m l l ,  417. 

2. Persons violating sections 3 and 4 of the ordinances of the town of 
Morganton, not only incur the penalty prescribed therein, but under 
sections 11 and 12 of the charter of said town are also guilty of a 
misdemeanor, for which they may be tried and punished by the mayor 
a s  a "Special Court" for said town. Ibid. 

3. Where a statute creating a Special Criminal Court for certain counties 
allows every facility to the accused of getting a fair and impartial 
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SPECIAL COURTS-Continued. 
jury, it is not unconstitutional because i t  does not follow the same 
methods of drawing the jury which are  provided for the Superior 
Courts. 8. v. Jones, 469. 

SPECIAL VENIRE. 
Where a negro is accused of crime, i t  is no cause of challenge to the 

array that the special ven,&e is composed entirely of whites, there 
being no charge of corruption or unfairness made against the sheriff. 
8. u. Bbarb, 499. 

SPECIAL VERDICT. 
Where a special verdict is  returned, no appeal lies until there has been' 

a judgment entered on the verdict. H. u. Nash, 514. 

SPECIFIO PERFORMANCE. 
1. Under the former equity practice, in  a suit for specific performance, a 

reference was ordered before the final decree to ascertain the balance 
due on the purchase money, but not to afford affirmative relief to the 
defendant. White v. Butohw, 7. 

2. Under the present practice, a reference will not be ordered after a 
final decree. IWd. 

3. If  one agrees in  writing to  convey land in consideration of the verbal 
promise of the vendee to pay the price, the contract is binding on the 
vendor, although the vendee may avoid the obligation on his part, if 
he chooses to  plead the statute of frauds. Love u. Welch, 200. 

4. I n  such case, the fact that the vendor is bound while the vendee is 
not, will be considered in passing on a demand for specific perform- 
ance by the vendee, and if the vendee has allowed much time t o  
elapse specific performance will not be decreed. Zbid. 

5. So, where a vendee who was not bound i n  writing to pay the purchase 
money allowed thirty years to pass before he asked for specific per- 
formance, during all  of which time he had nqt tendered payment, and 
did not oEer any excuse for his long delay, specific performance was 
refused. Zbid. 

6. The specific performance of the vendor's agreement to convey land is 
not a strict right to  be enforced a t  the will of the vendee, but it 
rests in the sound discretion of the judge, such discretion to be 
governed by the rules laid down by the Courts of Equity in this 
respect. ZMd. 

7. Where the counterclaim asking for specific performance alleged that 
the purchase money was paid in  full, but the jury found that this had 
not been done; It was held, that  the defendant was not entitled to 
specific performance in this state of the pleadings. Zbid. 

STATUTE O F  FRAUDS. 
1. If  one agrees in writing to convey land in consideration of the verbal 

promise of the vendee to pay the price, the contract is binding on 
the vendor, although the vendee may avoid the obligation on his 
part, if he chooses to  plead the statute of frauds. Love .L;. Welck, 200. 
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STATUTE OF B'RAUDS-Cowtinued. 
2. I n  such case, the fact that  the vendor is  bound while the vendee is 

not, will be considered in passing on a demand for specific perform- 
ance by the vendee, and if the vendee has allowed much, time to 
elapse, specific performance will not be decreed. IbM. 

3. The statute of frauds has  no application to a judicial sale. Hudson u. 
Coble, 260. 

STATUTE OF LIMITATIONS. 
1. Where a debtor is out of the State a t  the time the cause of action 

accrues, the statute of limitations does not begin to run until he  
returns to  this State for the purpose of making it his residence. 
Amzfleld v. Moore, 34. 

2. Where after the  cause of action accrues the debtor leaves this State 
and resides out of it, the time of his absence from this State shall 
not be taken as  any part of the time limited for the commencement 
of the action. IbilF. 

3. Where after the cause of action has accrued the debtor leaves this 
State and is continually absent for  one year o r  more, although he  
may not have changed his domicil, the time of his absence shall not 
be counted on a plea of the statute. IMd. 

4. Where the debtor was a nonresident of this State, but was here on 
visits of a day or two each year, such visits would not have the effect 
of putting the statute in motion, and the cause of action will not be 
barred, although more than the time required to bar it  has elapsed 
since the cause of action accrued. Ibid. 

5. The provisions of section 162 of T'he Code apply t o  the obligations of 
nonregidents a s  much a s  t o  those of residents of this State. Ibid. 

6. One tenant in  common cannot make his possession adverse to  his 
cotenant except by actual ouster, a s  he is presumed to hold by his 
true title, and i t  will take a sole possession of twenty years in  the 
absence of actual ouster to bar the cotenant's right of entry, and i t  
is  immaterial that  the tenant in possession has conveyed to a 
stranger by a deed purporting to convey the entire estate, a s  the 
vendee only gets such estate a s  his vendor could convey. This rule 
extends to a purchaser a t  execution sale of the interest of a tenant 
in  common, and to the vendee of such purchaser. Page v. Branch, 97. 

7. Where a surety pays money for  the principal debtor, i n  the absence of 
a covenant to  repay, i t  is a debt due by simple contract, and is barred 
i n  three years. Arrington. v. Rm?hnd, 127. 

8. Although a debt secured by a deed of trust or a mortgage may be 
barred, yet if the deed of trust 'or mortgage is not barred, a Court 
of Equity will enforce it, without regard to the fact that the debt is 
barred. Ibid. 

9. Where a principal debtor executes a mortgage to his surety to save 
him harmless for any loss he may sustain by reason of his surety- 
ship, although the-amount is unascertained a t  the time the mortgage 
is given, it becomes a debt due by covenant, and is not barred by the 
lapse of three years from the time the surety pays the money, Ibid. 
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10. Three years is a bar to a n  action against a surety although the note 
be under seal. Joynw u. Massey, 148. 

11. Where delay in  bringing suit is caused by the request of the defendant, 
and his promise to  pay the debt and not to avail himself of the plea 
of the statute, he will not be allowed to plead the statute, a s  i t  would 
be against equity and good conscience; but in  such case the creditor 
must bring his action within three years after such promise and 
request for delay. Ibid. 

12. By S~MITH, C. J. I n  such case the request of the defendant for delay 
and his promise not to  avail himself of the statute must be i n  writ- 
ing, a s  provided by section 172 of The Code, except in cases where it 
would enable the defendant to  perpetrate a fraud. IWd. 

13. By MEREIMON, J. The right of the creditor to  have the debtor re- 
strained from setting up the statute where suit has been delayed a t  , 
the debtor's instance, is not affected by section 172 of The Code, and 
need not be in  writing. Ibid. 

14. Also by MERRIMON, J. The six years and not the three years statute 
governs in  such case. Ibid. 

15. An action must be brought against a n  executor or administrator by a 
creditor, legatee or next of kin of the decedent, within six years after 
the filing of the final account, or it will be barred by the statute. 
Andre8 u. Powell, 155. 

16. The rule announced in Nyme u. Badgw,  96 N. C., 197, affirmed, that a 
suit by a creditor to  subject the descended land i n  the hands of the 
heir to the payment of the ancestor's debts, is barred if not brought 
within seven years after grant of administration and  advertisement 
for  creditors. Ibid. 

17. I n  order to  show title out of the State by a possession for thirty years, . i t  is not necessary to show any privky between the different occu- 
pants. D'awidsm v. Arledge, 172. 

18. Where a vendee who was not bound in writing to pay the purchase 
money, allowed thirty years to  pass before he asked for specific 
performance, during all of which time he had not tendered payment, 
and did not offer any excuse for his long aelay, specific performance 
was refused. Love v. Wetck, 200. 

19. The expiration of ten years after a judgment is docketed is equally a 
bar. to a n  action, on such judgment and to a motion to revive it, 
being dormant, so that execution may issue on it. Lilly u. West, 276. 

20. The lien of a judgment expires a t  the end of ten years from the time 
i t  is docketed. The only provision which extends this time is that 
contained in C. C. P., see. 254; The Code, see. 435. Ibid. 

21. When the statute of limitations is a bar to  the trustee, i t  is also a bar 
to the cestwi quel t r ~ 8 t  for  whom he holds the title, both a t  law and 
in equity. Clagton, u. Cagle, 300. 

22. Where a clerk and master, in  the years 185% and 1858, received moneys 
arising from the sale of lands for partition, under a decree of the 
Court of Equity, but no demand was made or proceedings instituted 
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by the parties entitled to  receive them until the year 1880: Held, 
that  the statutory presumption of payment or satisfaction must pre- 
vail. KWke  v. CTwpenZng, 330. 

23. Under a n  order of reference, by consent, containing directions to the 
referee to  ascertain what sums the clerk and master had received, 
when received, and a further provision that "his decision of the law 
is  open to revision in this and other courts having jurisdiction," it 
is competent for the defendant t o  set up the presumption of payment 
from lapse of time, notwithstanding no answer was filed. Ibid. 

STOCK LAW. 
1. Where the statute makes it the duty of the county commissioners to  

build and keep i n  repair the fence around the territory embraced 
by the stock law, a n  owner of stock who resides outside of such ter- 
ritory is not liable to have his stock impounded if found within such 
territory, unless the county commissioners have kept the fence in  
good repair. ~Ccw v .  Rogers, 143. 

2. I n  such case the presumption is that  the fence is i n  good order, and 
the burden of showing the contrary is on the party alleging it. Ib i l .  

3. County commissioners a re  not required by the stock law to personally 
superintend the fence around the no-fence territory, but they dis- 
charge their duty under the statute when they levy the necessary 
taxes, appointing the committees, etc., t o  keep the fence i n  repair. 
8. u. Cmmmukswner8, 388. 

SUMMONS. (See Process.) 

SUPERSEDEAS. 
Where a defendant has lost his appeal, but is granted a writ of certiorari 

i n  lieu thereof, the  granting of the writ has the effect of a n  appeal 
a s  to  a stay of execution, and if the offense be bailable, he  is entitled 
to  bail. 8. v. WaZtars, 489. 

SURETY. 
1. Where a surety pays money for the principal debtor, in  the absence 

of a covenant to repay, i t  is a debt due by simple contract, and is  
barred in  three years. Arringtom u. RowFnnd, 127. 

2. Where a principal debtor executes a mortgage to his surety t o  save 
him harmless for any loss he may sustain by reason of his surety- 
ship, although the amount is unascertained a t  the time the mortgage 
is given, it becomes a debt due by covenant, and is not barred by the 
lapse of three years frbm the time the surety pays the money. Ibid. 

3. Three years is a bar to  a n  action against a surety although the note 
be under seal. Joyner v. Ma88eg, 148. 

4. Where a judgment is entered against a surety who dies after judg- 
ment is entered, his administrator cannot set up a s  a defense to a 
notice to show cause why judgment should not be entered against him 
and execution issue that  his intestate was insane when he  signed the 
obligation. Such matter must be brought forward by a direct proceed- 
ing to attack the judgment. Rollh.8 v .  Love, 210. 
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TAX LISTS. 
1. The fact that one of the parties listed the land in controversy for taxa- 

tion, and paid the taxes assessed, befwe thme was controversy 
about i t ,  and that  the other did not, are  admissible i n  evidence to be 
considered by the jury, with other evidence, tending to show the 
clkim of title to and possession of the land by the parties and their 
acts and conduct towards it. Austin, u. King, 339. 

2. Tax-lists are  admissible in evidence t o  show these facts. Zbid. 

3. A sheriff is not entitled to the fee of fifty cents a s  for  a n  execution 
against each taxpayer, after the tax-list is placed in his hands, but 
only becomes entitled to such fee, if a t  all, when h e  actually levies 
and seizes property in  order to  collect the tax. S. v. Bisamer, 503. 

TAXATION. 
I n  the taxation of shares of stock in a national bank, under the revenue 

act of 1885, ch. 175, sec. 12, clause 5, and Rev. Stat. of U. S., see. 
5219, the owner of such shares has the right t o  deduct from the 
assessed value thereof the amount of his bona fide indebtedness, a s  
in  case of other investments of moneyed capital. McAden v. Qom- 
missioners, 355. 

TELEGRAPH. 
1. A telegraph company may limit i ts  liability from ordinary negligence in 

sending unreneated messages to  the amount paid for the transmission 
of the-message, but i t  cannot exempt itself where there has been 
gross negligence. Pegram u. Telegraph Co., 57. 

2. What would be ordinary negligence in  sending a message apparently 
of small consequence might be gross negligence where it was manifest 
that  the message was important. IWd. 

3. A party sending a telegram is  charged with notice of the printed con- 
tract a t  the top of the message, whether he has read it or not. Zbid. 

4. The failure by a telegraph company to employ careful and skillful 
operators is  gross negligence. Zbid. 

TENANTS IN COMMON. 
1. One tenant in common cannot make his possesion adverse to his 

cotenant except by actual ouster, a s  he is presumed to hold by his 
true title, and i t  will take a sole possession of twenty years in  the 
absence of actual ouster to  bar the cotenant's right of entry, and 
it is immaterial that the tenant i n  possession has conveyed to a 
stranger by a deed purporting to  convey the entire estate, a s  the 
vendee only gets such estate a s  his vendor could convey. This rule 
extends to a purchaser a t  execution sale of the interest of a tenant 
i n  common, and to the vendee of such purchaser. Page v. Branch, 97. 

2. One tenant in  common may sue without joining his cotenants for the 
recovery of the possession of the common property. T h a m s  v .  
Jones, 121. 

3. One tenant i n  common of chattels cannot maintain trover against his 
cotenant upon a mere demand and refusal to  deliver to  him his share 

476 
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TENANTS IN COMMON-Cont6wed. 
of the common property, but the act of withholding must be tortious, 
having the  effect so f a r  a s  the plaintiff is concerned of a dest'ruction 
of the common property. #hear& u. Rigsbee, 216. 

4. Where two claimants of the same land covenanted with each other to 
become tenants in common in the land and to sell the common prop- 
erty, and after adjusting a n  inequality existing in  the amount paid 
by each to divide the proceeds, and the interest of one was sold 
under execution; I t  wag held, that  by purchasing the interest of his 
cotenant a t  execution saledhe other tenant in common did not acquire 
the land discharged of all  claim by his cotenant, and that  the equity 
for  a division under the covenant did not pass by the sheriff's deed. 
Threadgikl u. Redwine, 241. 

5. Where in  such case, the defendant expended money after his purchase 
a t  the sheriff's sale in  removing encumbrances from the common 
property, he  is entitled to  be reimbursed upon a sale before any of 
the proceeds go to his cotenant. /bid. 

TOWN ORDINANCES. 
1. Persons violating sections 3 and 4 of the ordinances of the town of 

Morganton not only incur the penalty prescribed therein, but under 
sections 11 and 12 of the charter of said town a re  also guilty of a 
misdemeanor, for which they may be tried and punished by the mayor 
a s  a "Special Court" for said town. 8. v. Powell, 417. 

2. Where a town ordinance leaves the fine or penalty imposed by it 
uncertain a s  to the amount, it is  void for uncertainty, a t d  a warrant 
founded on it will be quashed. 8. u. Rice, 421. 

TRESPASS. 
1. Where the defendant by repeated and continuing trespasses pulls down 

the fence around the cultivated field of the plaintiff, whereby the 
growing crop of the plaintiff is  ruined, the measure of damages is not 
limited t o  the expense of repairing and replacing the fence, but he 
may recover the value of the damage done to the crop. Bridgws v. 
Dill, 222. 

2. Railroad corporations a re  liable for .any damage caused by any irn- 
proper or wrongfuI act done by them while building their roads. 
Ibid. 

3. The provisions of section 1943 of The Code only apply to the mode of 
acquiring title to  real estate and getting a right of way, but it  has 
no application to trespasses committed outside of the right of w a y ,  
in  building the road, and for such trespasses the corporations a re  
liable i n  a civil action. IMd. 

. 4. While it is true that under the provisiolls of section 1754 of The Code 
the crops shall be deemed to be vested in the landlord, this is only 
for his protection, and as  against third parties, the tenant is entitled 
t o  the possession both of the land and crop while i t  is being cultivated, 
and he may maintain an action i n  his own name for any injury 
thereto. Ibid. 
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TROVER. 
One tenant in common of chattels cannot maintain trover against his  . 

cotenant upon a mere demand and refusal to deliver to him his 
share of the common property, but the act of withholding must be 
tortious, having the effect so fa r  a s  the plaintiff is concerned of a n  
actual destruction of the property. BN.sa& u. Rigabee, 216. 

TRUSTEE. 
1. Where a power is to  be exercised entirely a t  the discretion of t h e  

donee of the power, Courts of Equity have no jurisdiction to force 
him t o  act, and if he has died without exercising the power they 
cannot confer it upon a trustee appointed by the court. Young v. 
Young, 132. 

2. So, where land was settled on a trustee, in  t rust  for A. for life, re- 
mainder in  trust for her children then living and the issue of such 
children as  may have died leaving issue, with a power i n  the trustee 
to  sell the land whenever in  his opinion best for the interest of the 
ceatuis que trust, with directions to reinvest the proceeds a s  he  
thought best; I t  was held, that  a Court of Equity could not decree 
a sale a t  the instance of the life tenant and her children, and the  
trustee having died without executing the power of sale, a trustee 
appointed by the court could not execute it. Ibid. 

3. When 'the statute of limitations is a bar to  the trustee, it is also a 
bar to the  ecstui que trust for whom he holds the title, both a t  law 
and in equity. Clagtm u. Cagb ,  300. 

UNLAWFULLY. 
The ter'm "unlawfully" implies that a n  act is done in a manner not 

allowed by the law; the term "wantonly" denotes turpitude, and 
that the act done is  done of wicked purpose; the term "wilfully7' 
denotes that  the act is done knowingly, and on purpose, but not of 
malice. 8. u. Massey, 465. 

VARIANCE. 
1. When the only issue submitted to the jury is, "Was the seal opposite 

the name of the defendant on the note a t  the time that  he signed it," 
evidence that  there was no amount specified i n  the note a t  that 
time and that  double the amount agreed on was inserted in the space 
left for that  purpose, after the  note was signed by the defendant, was 
incompetent, and could only be competent on a general denial of i ts  
execution. Huwbphre~a u. F h h ,  303. 

2. Where the defendant was indicted for extortion and the bill chafged 
that  i t  was done a s  tax collector, while the evidence showed that  he 
was deputy sheriff, and collected taxes by virtue of this office, and 
not that  of tax collector, the variance was held to  be fatal. X. v. 
B i s a w ,  503. 

3. Where the defendant was indicted for extortion in collecting two 
dollars and thirteen cents a s  taxes, when only one dollar and sixty- 
three cents was due, and the evidence showed that  he collected one 
dollar and sixty-three cents a s  taxes, and fifty cents a s  costs, the 
variance was held to  be fatal. Ibid. 
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VENUE. 
1. Cities apd towns must be sued in the county in which they a re  located, 

and if suit is brought i n  another county, they have the right to  have 
i t  removed. Jon@ u. StatesviUe, 86. 

2. Where a n  action is brought to the wrong county, and the defendant 
demands in  writing that  the place of trial be changed, the words 
"mag change the place of trial," in  section 195 of The Code will be 
interpreted a s  meaning "must change," etc. Ibid. 

3. Where the complaint in  a n  actipn against several defendants t o  
recover land described the baue i w  quo a s  several tracts adjoining 
each other and situated in  the counties of Cumberland and Bladen, 
of which the defendants a r e  in  po'ssession and wrongfully withhold 
from the plaintiffs; I t  was held, that  under this allegation the 
Superior Court of CumberlanCl had jurisdiction. Tharnes u. Joms, 
121. 

VERDICT. 
1. The testimony of a member of the jury cannot b$ heard to  impeach the 

verdict. Jone8 u. Parker, 33. 

2. Where the jury respond affirmatively or negatively to the issues sub- 
mitted. t o  them, it is a general verdict although there be several 
issues; when they s tate  the facts, and leave the court to  apply the law 
arising upon them, it is a special verdict. Porter v. R. R., 66. 

3. I n  actions fo r  the recovery of money only, or of specific real property, 
the.jury may in their discretion render either a general or special 
verdict, but in  all other cases the court may direct them t o  find a 
special verdict, and it may instruct them, if they find a general 
verdict, t o  find upon particular questions of fact, material in the 
case, but which a re  not put in  issue by the pleadings. I b i d  

4. Where the findings on the issues a r e  contradictory, a new trial will be 
granted. Ibid. 

5. Where there is a verdict in favor of the appellee, the Supreme Court 
can only award a new trial for error committed on the trial before 
the jury, and cannot reform the verdict or give final judgment for the 
appellant. YcM~EZUA 9. Baker, 197. 

VOTD. 
1. The decision of the judges of election that  a person is entitled to  vote 

is a complete defense t o  a n  indictment for illegal voting, although 
such person may-notbin fact be entitled to  vote. 8. u. Pearsom, 434. 

2. Qucere, whether a pardon will restore the right to  vote to  one who has 
been convicted of a n  infamous crime. Ibid. 

WANTONLY. 
1. Where a statute makes a n  act a crime if done "wantonly and wil- 

fully," these words a re  not sufficiently supplied by a n  averment in an 
indictment drawn under the statute, that  the act was done "unlaw- 
fully and maliciously." S. v. 'Massey, 465. 

2. The term "unlawfully" implies that  a n  act  is  done in a manner not 
allowed hy the law; the term "wantonly" denotes turpitude, and 



INDEX. 

that the act done is done of wicked purpose; the term "wilfully" 
denotes that  the act is done knowingly, and on purpose, but not of 
malice. IMd. 

WIDOW. 
1. The possession of a widow remaining on her husband's land after his 

death is not adverse to his heirs a t  law. Page v. Branch, 97. 

2. The widow of a man who dies a citizen of another State, i s  not en- 
titled to a year's support'out of the assets of the decedent in this 
State, and the fact that  she became a citizen of this State after her 
husband's death is immaterial, since her relations t o  the estate and 
her right to share in it  a re  fixed a t  the intestate's death, and by the 
law of the domicil. Bimpsow v. Cureton, 112. 

3. If,  in  such case, the law of the domicil made provision for the relief 
of decedents' widows, and there a r e  chattels in  this State, but not 
enough property in  the State of the domicil to satisfy such provision ; 
I t  may be, tha$ such laws would be given effect in  this State, but this 
would always be in subordination to the rights of resident, and per- 
haps of all, creditors. Ibid. 

4. Where the widow of one who died a nonresident of this State applied 
to  a justice in  this State before administration was granted, and had 
her year's support allotted to  her ;  I t  was  held, that the judgment 
allotting it  was void, and that  she was liable for a conversion in a n  
action against her by the administrator. Ibid. 

5. If  a widow dies before the allotment of her year's support is made, 
or before the report is confirmed, her right ceases, and i t  does not 
survive either to the children or to her administrator. Ibid. 

6. The fact that  a widow enters a c w e a t  to a will and contests i ts  
validity does not prevent her from accepting any benefit given her 
by the will, if i t s  validity is established, or from entering her dis- 
sent thereto in the proper time. Yorkley  9. Btinson, 236. 

7. Where a widow agrees to adhere to the provisions of a will, and in 
consequence thereof the executor proceeds to pay legacies and 
assume obligations which would cause loss to  him if the widow were 
to dissent, she will he estopped by her agreement, and will not be 
allowed to dissent, but where i n  such case she offers to  put the estate 
in stntu quo, and the executor has not acted under her agreement so 
a s  to cause him any loss whatever, she is not estopped. Ibid. 

8. Where a widow is appointed executrix bnd proves the will and quali- 
fies, she cannot afterwards renounce and dissent, but must carry out 
the will in  all of i ts  provisions. Ibid.  

WILFULLY. 

1. Where a statute makes a n  act a crime if done "wantonly and wil- 
fully," these words a re  not sufficiently supplied by a n  averment in a n  
indictment drawn under the 'statute, that  the a d  was done "unlaw- 
fully and maliciously." LSI. v. M a s ~ e y ,  465. 

2. The term "unlawfuHy" implies that  a n  act is done in a manner not 
allowed by the law;  the term "wantonly" denotes turpitude, and 
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that  the act done is  done of wicked purpose; the term "wilfully" 
denotes that the act is done knowingly, and on purpose, but not of 
malice. Zbid. 

WILLS. 
1. Where, acting under a power conferred by a will to dispose of the 

testator's estate i n  his land, the executor contracts to sell the tes- 
tator's interest in  a certain tract of land, and upon payment of the 
purchase money to convey such interest i n  fee t o  the purchaser, the 
executor is not liable, under the terms of this contract, either indi- 
vidually or in his representative capacity, for a failure in  making 
title to  a part of the land. Twi t tg  v. LoueZace, 54. 

2. The fact that  a widow enters a caveat to  a will and contests its valid- 
ity does not prevent her from accepting any benefit given her by the 
will, if i ts validity is established, o r  from entering her dissent thereto 
i n  the proper time. YorlcZeg u. Ntiwon, 236. 

3. Where a widow agrees to adhere t o  the provisions of a will, and in 
consequence thereof the executor proceeds to pay legaciesand assume 
obligations which would cause loss to  him if the widow were to  
dissent, she will be estopped by her agreement, and will not be 
allowed to dissent, but where in  such case she offers t o  put the 
estate it% stat% quo: and the executor has not acted under her agree  
ment so as  to  cause him any loss whatever, she is  not estopped. Zbid. 

4, Where a widow is appointed executrix and proves the will and quali- 
fies, she cannot afterwards renounce and dissent, but must carry out 
the will in  all of its provisions. IN&. 

5. A testatrix gives and devises her whole estate for the support of her 
mother during her life. 'she further provides that  "if L. W. will 
s tay on my land and rent a s  much a s  he can well manage, and pay 
the customary rent for  mother, E. M.'s support, so long a s  she lives, 
then a t  her death I give and devise to  him, the said L. W., my Bird 
place," etc. . . . She further disposes of all  that  may be left a t  
her mother's death. Her mother died before the testatrix: Held, 
That  the devise was for the benefit of the mother, and intended to 
be a remuneration for what the devisee might do for  her, and the 
devise falls with the object for which i t  was made. Burleylson v. 
Whitleg,  295. 

WORK-HOUSE. 
A prisoner is  entitled to  be discharged from imprisonment for the non- 

payment of a fine and costs upon complying with the provisions of 
The Code, ch. 27, sec. 2967 et seq., and this is so, although a work- 
house has been established by the county commissioners in  accord- 
ance with the provisions of The Code, see. 786. 8. u. Williams, 414. 

YEAR'S SUPPORT. 

1. The widow of a man who dies a citizen of another State is  not en- 
titled to a year's support out of the assets of the decedent in this 
State, and the fact that she became a citizen of this State after her 



husband's death is immaterial, since her relations to  the estate and 
her right to share in it  are  fixed a t  the intestate's death, and by the 
law of the domicil. i!?brnpson u. Oweton, 112. 

2. If, in such case, the law of the domicil made provision for the relief 
of decedents' widows, and there are  chattels in this State, but not 
enough property in the State of the domicil to  satisfy such pro- 
vision: I t  may be, that such laws would be given effect in  this State, 
but this would always be in  subordination to the rights of resident, 
and perhaps of all, creditors. Ibid. 

3. Where the widow of one who died a nonresident *of this State applied 
to a justice in  this State before administration was granted and had 
her year's support allotted to  her ;  I t  was held, that  the judgment 
allotting it  was void, and that she was liable for a conversion in a n  
action against her by the administrator. Ibid. 

4. If a widow dies before the allotment of her year's support is  made, or 
before the report is confirmed, her right ceases, and it  does not sur- 
vive either to the children or to her administrator. Ibid. 

INDEX. 

YEAR'S SUPPORT-Contirrzued. 


