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R. M. NIMOCKS v. JOHN D. WOODY ET AL.

J umdwtwn—@onvtmct and Tort—Bills of EmchangeL—Acceptance——-
Equitable Ass@gnmemt

1. Where a commission merchant wrote to his customer that a certain amount
‘was due him and that he might draw for it, which letter the customer
showed to the plaintiff who took the drafts on its credit, but the commis-
sion merchants afterwards refused tq accept if, when the plaintiff sued
both the drawer and the commission merchants; It was held, that the
liability of both was ez coniracty, and if the amount was under two
hundred dollars a justice had jurisdiction.

2. Where such letter was written on 29 March, and draft was drawn on
4 April, it is not such delay as will discharge the drawees, it not appear-
ing that any harm had come to them by the delay.

3. A letter written to the drawer within a reasonable time before or after the
date of a bill of exchange, describing it in terms not to be mistaken, and
promising to accept it, is, if shown to the person who takes the bill on
the credit of the letter, a virtual acceptance, and binds the person who
makes the promise, even although there be no funds in his hands belong-
ing to the drawer, if the bill be drawn payable at a fixed time, and not at
or after sight.

4, If in such case, the bill be drawn payable at or after sight, and is for the
entire amount named in the letter, the payee can maintain an action
against the drawee as the equitable assignee of the fund; as it seems-in
such case the drawee would not be liable as acceptor, unless the draft was
drawn in precise accordance with the terms of the letter.
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( 2) Cmvin acrion, tried on appeal from a justice of the peace,
before Gilmer, J., and a’jury, at Fall Term, 1886, of CumsEr-
LAND Superior Court.

This action, tried before a justice of the peace of Cumberland County,
and carried into the Superior Court by the defendants’ appeal, is for
the recovery of one hundred dollars, the unpaid residue of a draft drawn
by the defendant Byrd upon the other defendants. The essential facts
of the case, which seem not to have been disputed, are these:

The defendants Woody & Currie, on 29 March, 1885, at Wilmington,
addressed to their codefendants the following letter

C. M. Byzp, Esq., Bunn’s Level, N. C.

Dear Sir: Enclosed find- account sales raft timber. We got all we
could for your timber, and. concluded it was not worth while to hold
any longer. If you have not drawn a $50 draft, you can draw for the
net proceeds, $228.03, at sight. If you have drawn $50, draw on us for
$173.03. Timber still dull and low, $2.00 to $10.00.

Yours, ete., Woony & Currir.

* In pursuance of this authority, was drawn a draft, as follows:

$172.53. Faverrevicie, N. O., 4 April, 1885.

At sight, pay to the order of R. M. Nimocks, one hundred seventy-two
and 53-100 dollars, balance on timber sales, value received, and charge
the same to account of C. M. Byep.
To Messrs. Woody & Currie, Wilmington, N, C.

( 3) The letter was shown to the plaintiff a day or two before the
_ date of the draft, and then a draft was drawn by and on the par-
ties for $50.50, and the other on the day of its date, soon after, for the
residue of the sum mentioned in the letter, and received by the plaintiff
* upon the faith of what is therein stated.

The plaintiff endorsed the draft to the Fayetteville National Bank,
by whom it was presented, and went to protest for nonacceptance, and
thereupon the plaintiff took it up and brought suit on 25 May, 1885.

After its dishenor, the drawee paid to the plaintiff $72.08, and refused.
to pay more, saying that a mistake of $100.00 had been made in Byrd’s
account when the letter was written, which had since been discovered.

No defense was made by Byrd, and no ev1dence offered by the resist-
ing defendants.

These moved to dismiss the action for want of jurisdietion in the
justice who tried the cause: :

1. Because it was an action not founded on contract.
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I1. Because two separate causes of action, one against the defendant

Byrd, ex contractu, and one against Woody & Currie, ex delicto, had
been joined in the same suit. His Honor being of opinion that there
was no improper joinder, and that the justice had jurisdiction, refused
defendants’ motion, and they excepted. The defendants Woody & Cur-
rie-asked for the following special instructions, which were refused

I. That the defendants Woody & Currle not being parties to the draft,
. were not liable thereon.

II. That the letter, not bemg mtended as ‘a letter of credit, but a
gimple letter from a commission merchant to his customer as to the
state of his account with them, that the plaintiff had no right to treat it
as a contract, or basis for a contract, with him. :

ITI. That the plaintiff, being a stranger to said letter, could (- 4 )
take no advantage of any promise therein to Byrd, expressed or
implied.

IV. That the time between the date of the letter and the date of '
draft was -too long for the plaintiff to have treated it as a promise or -

contract expressed or implied.

V. That upon the whole testimony, taking the same as true, the
plalntlff was not entitled to recover.
" His Honor charged the jury, that if they believed the evidence, they
should find a verdict in favor of the plaintiff, and the defendants
Woody & Currie excepted. Verdict and judgment for the plaintiff
against the defendants Woody & Currie, and they appealed.

No counsel for plaintiff. ,
E. BR. Stamps for defendants.

SMITH, G. J., after statmg the facts:
I. The Jur1sdlct10n was in ‘the justice, for the action is founded
upon contract, and is not in tort as misconceived by the appellants.

II. The oibjection that the appellants are not ‘parties to the draft, nor
the plaintiff to. the letter, and that its admission as evidence was an
erroneous ruling, is in all these aspects untenable, as will be seen. in the
inquiry into the defendants’ liability to the plaintiff.

“IIL. The interval between the date of the letter and the date of the
draft, it not appearing that any harm has occurred to the drawees by
the delay, -is not unreasonable under the c1rcumstances, so as to Work
their exoneration.

The main question then is, whether the appellants incurred responsi-
bility to-the plaintiff, who accepted the draft of Byrd upon the assur-
ance contained in the letter shown him, 4nd on which he relied, of
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prompt payment on its presentation, there being money then in
( 5 ) their hands upon their own representation, suflicient for the
purpose.

It must be admitted that there is some diversity in the rulings in
England and in this country, as to whether a promise made in writing
to accept and pay a draft for a specified amount, yet to be drawn, and
communicated to one, who upon the faith of such promise, becomes the
payee of it, when drawn for value, is an acceptance in law, so that an
action upon it can be maintained by the latter. In the case of The Bank
of Ireland v. Archer, 11 M. & W. (Ex.), 883, it is decided that such a
result does not follow, and there are decisions in some of the State
courts to the same effect. But in the well considered and elaborate
opinion of Chief Justice Marshall, in Cooledge v. Payson, 2 Wheat.,
63-75, speaking in reference to the distinction between the cases of a
bill drawn upon, and a bill drawn after such promise, it is said: “The
Court can perceive no substantial reason for this distinction. The pre-
vailing inducement for considering a promise to accept, as an accept-
ance, is that credit is thereby given to the bill. Now this credit is given
as entirely by a letter written before the date of the bill as by one written
afterwards.” The general rule is then declared in these words: “Upon a
review of the cases which are reported, the Court is of opinion, that a-
letter written within a reasonable time before or after the date of a bill
of exchange, describing it in terms not to be mistaken, and promising to
accept it, is, if shown to the person who afterwards takes the bill on the
credit of the letter, a virtual aceeptance, binding the person who makes
the promise.”

The same doectrine is laid down in Townsley v. Sumrall, 2 Peters,
170-185, by Justice Story, and it is said to prevail when there are no
funds of the drawer in the drawee’s hands, and the action may be
brought, says Nelson, J., in Cassell v. Dawis, 1 Black’s C. C. Reports, by
any one who makes advances on the bill upon such assurance of pay-

ment. To the same effect is 1 Daniel Neg. Instruments, sees. 559,
( 6 ) 560, 561; and 1 Edw. on Bills, Notes, etc., sec. 567, and follow-

ing; Plummer v. Lyman, 49 Me., 229; Stiman v. Harrison, 42
Penn, St., 49.

We are referred, however, to section 562, in Mr. Daniel’s first volume,
who says: “It seems applicable (the rule) to the cases of bills payable on
demand, or at a fixed time after date, and not to bills payable at or
after sight, for in order to constitute acceptance in the latter, a pre-
sentment is indispensable, since the time the bill is to run cannot other-
wise be ascertained.”

This may be true in a strict sense, an actual presentment and accept-
ance being necessary to determine the time of payment, as in a sight
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draft, days of grace are allowed; but the presentation in this case has
been made, and not only acceptance refused, but liability denied alto-
gether. The present draft is in precise accord with the direction in the
letter, and the plaintiff had advanced his money upon the assurance of
its being met, and the governing general rule is, that the drawee thereby
undertakes the obligations of the acceptor, and we see no reason why it
should not be so in any form of a draft, made in pursuance of the terms
of the promise, though in the exceptional cases, an actual presentation
may be necessary to fix the time of payment, and authorize the action
upon it as an acceptance.

But if a recovery be obstructed upon this ground it may be effected
upon the basis of an assignment of the fund in the drawee’s hands, Tt
is a transfer of the whole, not of a part, made known to the appellants
before any other disposition is made of it, or any change taken place
unfavorable to their liability. The point is expressly decided in Wheatly
. Strobe, 12 Cal., 92, the opinion being delivered by Justice Field, now
of the Supreme Court of the United States, in which he says: “The
order, though not available against Strobe for want of acceptance,
operated as an equitable assignment of the demand of Wheatley
to Howell. It was given for an antecedent debt, and for the ( 7 )
full amount of the demand against Strobe. The consideration
was valuable, and there was no splitting of the amount due into dif- .
ferent and distinet causes of action, and in such cases, it is well settled
that an order, whether accepted. or nof, operates as an assignment of
the debt or fund against which it is drawn.”

Following this ruling, Mr. Daniel says, that “it seems to be settled
by the authorities, that if drawn for the whole amount, it (the draft)
operates as an equitable assignment, which will take precedence of any
subsequent lien or charge upon them; and that after notice to the drawee
will bind him.” Section 431.

As an equitable assignee then, the action can be maintained upon an
implied contraet to pay.

There is no error. Judgment affirmed.

No error. Affirmed.

Cited: Howes v Blackwell, 107 N. C., 201; Burrus v. Ins. Co., 124
N. C, 13; Markham v. McCown, tbid., 166; Bank v. Hay, 143 N. C,,
332; Fidelity Co. v. Grocery Co., 147 N. C,, 513.
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JOS. WHITE er AL v. W. 8. BUTCHER ET AL.
Equaty Practico—Jurisdiction—Reference,

1. Where a suit in equity was pending in the Supreme Court at the time of

the adoption of the present system of procedure, the Superior Courts are

- the proper tribunals to proceed with the cause, and this Court can make
no order in it, except to remand the papers.

2. Where in such case, 2 decree had been made in this Court settling the
rights of the parties, and only the final accounts remained to be taken, the
Superior Courts cannot allow amended pleadings to be filed, or the rights
of the parties as settled by the decree to be varied, but must proceed with
the cause in accordance with the decree.

3. Under the former equity practice, in a suit for specific performance, a
reference was ordered before the final decree to ascertain the balance
due on the purchase money, but not to afford affirmative relief to the
“defendant.

4. Under the present practlce, a reference will not be ordered after a final
decree.

(Royster v. Chandler, 6 Jones Eq., 291; Hoart v. Roper, 6 Jones Eq., 349;
Pearson v. Carr, post, 194, cited and approved.)

(8 ) Tuis was a motion made by plaintiffs, at the February Term,
1887, of the Supreme Court. S
The nature and object of the motion appear in the opinion.

A. E. Holton for plaintiffs.
No counsel for dlefendafruts

SMITH, C. J. The bill to enforce the specific execution of & contract
for the sale of land was filed in the Court of Equity of Surry County,
at Fall Term, 1857, and at Spring Term, 1861, set for hearing, and
removed to the Supreme Court at June Term, and it was determined
in favor of the complainant; and it was declared, that the defendant
Holderfield, a purchaser with notice of the complainant’s equity, must
make title to him on payment of the residue of the purchase money, with
interest, after deducting rents with which he is chargeable during his
occupation, as to which there should be a reference and account, if so
desired by the parties,

A year later such reference was ordered to the clerk and he, at June
Term, 1864, made a report, with the statement of the account, in which
he finds that the rents, less the improvements put upon the 1and com-
puted to 1 January, 1863 exceed the amount of the unpaid purchase
money by the sum of $53 96. At June Term, 1875, a motion was
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entered to confirm the report of the referee, of which notice was directed
to be given to the defendant Moses Pltman, and such notice was served
on him and on the plaintiff. :

At June Term, 1876, such confirmation was given, and a ( 9 )
decree entered, remanding the cause for further proceedings to
the Superior Court, the successor of the Court of Equity, not prejudicial
to the decree.

The remand is.entered on the docket of said Superior Court, at Fall
Term, and it was continued for a series of years, the record stating that
the papers in the cduse had not been sent down from this Court. Some
action was taken during this period, and among others, a new order of
reference to take an account of rents and profits, which remained-un-
executed. At Spring Term, 1886, as appears in the record of -that
court, transmitted and certified by the clerk, this order was entered: .

“This cause coming on to be heard upon the amended complaint, and
answer of defendant Moges Pitman, and it appearing that the cause
was transferred to the Supreme Court before the amended complaint and
answer wers filed, and that the cause was then depending in the Supreme
Court, and that said amended pleadings were improvidently filed; it is
ordered that the amended complaint and. answer be stricken out, and
that the cause stand as it stood before the filing of the amended com-
plaint and answer.”

At the last term of this Court plaintiffs’ counsel moved for a decree
of title, and for a further reference to ascertain the value of the rents
of the land accrued since the taking of the first account; and notice
having been served on one of the complainant’s counsel, the motion has
been pressed upon us at the present term. ’

This general history of a.case which runs through a period of nearly
a third of a century, with its attending irregularities and delays, is
sufficient to show its present attitude and relation to the Court. '

The last decree, following and in execution of that determining the
merits of the cause, and the right of the complainant to a specific per-
formance of the contract, lacked only an order for title to make
a complete and final disposition of it. The remand arrested fur- ( 10)
ther action here at this point, and carried with it the confirma-
tion, leaving to the Superior Court the duty of taking such further
aetion as was needed, and none other, for its consummation. The prac-
tice of remanding is-settled by precedent. Royster v, Chandler, 6 Jones
Eq., 291; Hart v. Roper, ibid., 349.

" The controversy adjusted in this Court, could not be reopened in the
court below, as seems to have been attempted, by new pleadings intro-
duced, or by permitting anything to be done inconsistent, or at variance
with the rulings here made. The practlcal result to be secured was the
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conveyance of the title to the property, as would have been the case
here, had the jurisdiction over the cause been retained. But it was no
longer in this Court for any further order, unless, perhaps, the trans-

“mission of the papers and transeript; but the neglect to transmit them,
did not retain the cause itself after the order, nor impair the efficiency
of the order. -

The final and effectual relief in securing the estate in the land, must
be found in an application te the court below, where the jurisdiction
is; not in this Court, where it is not. As to further relief in a new
reference, we may observe that in the old equity practice, unlike the
present, the purpose of reference was to ascertain if payment had been
made, or how much had been paid, as preliminary to the decree, but not
to afford ground for affirmative relief for the defendant, and so is this
case presented in the pleadings. :

There was no cross-bill filed by the defendant, but his defense was
confined to resistance to the plaintiffs’ alleged equity. And even under
our present system, which does not control this proceeding, no such ad-
ditional reference is allowable after a final decree. Pearson v. Carr,
post, 194, .

The motion must be denied, with costs.

Denied.

Cited: Herndon v. Ins. Co., 108 N. C., 650; S. v. Marsh, 134 N. C,,
1975 Tussey v. Owen, 147 N. C,, 837, 338; R. B. v. Horton, 176 N. C,,
118; Newton v. Highway Commission, 194 N. C., 304.

(11)
JOHN CORNWALL v. THE CHARLOTTE, COLUMBIA AND AUGUSTA
RAILROAD COMPANY.
Contributory Negligence. '
1. Although a servant be injured by the negligence of his master, yet if he
could by reasonable care and prudence have averted the accident, and the

injury can be traced to his own negligence as well as that of the defend-
ant, he cannot recover.

2. Although a servant is ordered by his superior to perform a dangerous duty,
this does not relieve him of the duty of avoiding any particular danger
incident to carrying out the order.

3. In order to bar a recovery, the contributory negligence of the plaintiff must
have been a proximate cause of the injury complained of,
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4. Where the plaintiff, in obedience to the orders of his superior, attempted
to get upon the pilot of a moving locomotive, and in doing so, his clothes
were caught in the splinters on a.worn rail: It was held, even if the
master was negligent in not repairing the rail, yet it was the duty of the
servant to use reasonable care, and it was error in the trial judge to charge
the jury that if the plaintiff was ignorant of the condition of the rail, and
got on the engine in obedience to the order, that he was entitled to recover.

(Johnson ». R, R., 81 N. C., 453; Doggett v. R. R., 78 N. C, 3805; Owens v.
R. R., 88 N. C,, 502 ; cited and approved.)

Civir actiow, tried before Avery, J., and a jury at Spring Term,
1888, of MEcKLENBURG Superior Court.

There was a verdict and judgment for the plaintiff, and the defendant
appealed. ,

The facts fully appear in the opinion.

W. P. Bynum for plaintiff.
George E. Wilson filed a brief for defendant.

Syrrw, C. J.  The plaintiff, while in the service of the defendant, as
brakeman on one of its freight trains, was directed by the conductor,
when the train on which he was employed reached the station
known as Pineville, to cut loose the engine and change the switch ( 12)
at the sidetrack, after doing which, in the effort to get on the
pilot—or, as it is usually called, the “cow-catcher”—his pants became
entangled with some iron splinters worn off the rail and projecting a
few inches from it, which caused him to fall, and his hand was crushed
by one of the truck wheels, rendering amputation necessary. To obtain
compensation for this injury, the present action has been instituted.

The plaintiff testifies, that the conductor had given him general direc-
tions that in shifting trains at stations, he should ride back and forth
on the engine, so as to be always at his post; and later in the examina-
tion, he adds that the order was, “to jump on and ride that way,” mean-
ing, as we suppose, upon the pilot.

A witness for the plaintiff there residing, saw the plaintiff run from
the switch and attempt to jump upon the pilot of the engine whilst it
was in motion, when he fell and sustained the injury mentioned. The
plaintiff, while he had been thus employed for several years, had not
before seen these frayed projecting pieces of iron, nor does the defect in
the rail appear to have been called to the attention of the proper officers
of the company, as involving possible danger, and the need of repara-
tion. The conductor for the defendant testifies to the contrary about
giving such order to the plaintiff, and both he, the engineer and the
fireman, after describing so much as each saw of the accident, give a
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somewhat different version of the eccurrence; and of the plaintiff’s action
that immediately preceded it, ag obtained from the plaintiff’s own
account .of it, in answer to inquiries made as soon as he was known to
be hurt. It was also shown from a book of the company,. contammg
rules and regulations for the transportation department of its service,
which are in minute detail, for the guidance of its officers, agents and

employees, that “no person besides the engineer and fireman will
(18 ) be permitted to ride on the engine or tender, without a written

order from the superintendent or master of trains,” except, ete.,
not changing the prohibition so far as it affects the plaintiff.

An instruetion was asked for the defendant, and refused, to this
effect :

“If the jury believe from the testimony,_ that the accident was caused
by the plaintif’s attempting to gét upon the pilot of the engine while
the same was in motion, he canunot recover,” the last sentence being
understood to mean, that the finding should be, upon the second issue of
contributory negligence, in favor of the defendant. The.instruction em-
bodies the proposition, that in such case, the plaintiff being the direct
cause of the accident, could have no claim on the defendant for re-
muneration. It is manifest that the rash and inconsiderate act of
attempting to get on the pilot of a moving engine, was the immediate
and direct cause of the injury, however much the blame may be put on
the defendant for its antecedent mneglect to replace the defective rail
with a better one. Assuming, then, the negligence of the company in
permitting this rail to remain in such condition, it does not relieve the
plaintiff from exercising that care and attention which his own safety
would suggest, for: avoiding the consequences of the defendant’s negli-
gence. The correct rule is thus laid down in Johnson ». B. R., 81
N. C,, 453: “But in every case, he (the servant) must not by his own
negligent conduct contribute to the injury, and if by reasonable care and
prudence it could have been averted, he has no remedy against hig em-
ployer.”. The doctrine rests upon sound reasoning, and is supported by
numerous references to cases decided by this Court. Now, was not the
plaintiff not only negligent, but engaged in committing a rash act, when
he essayed under the circumstances, to get upon the pilot, and should he

not have been observant of the condition of the frayed rail at
(14 ) the place where he essayed to mount it, before making the hazard-

ous effort? If the evidence warranted the finding of the facts as
hypothetieally set out in the instruction, the jury should have been 80
charged, and there is error in refusing to give it.

The third instruction given, instead of that asked and intended as a
substitute, is in these words: “If the defendant company allowed a rail
next to the switch to become splintered, and the splinters extended.so
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far, and were of such strength as to catch in the elothing of the plain-
tiff, and prevent him from getting on the train or engine, then the
defendant was guilty of negligence, and if the plaintiff’s injury was
caused by such splinters catching in his clothing, and the plaintiff did
not previously know the condition of the iron, the jury would respond
to the first issue—yes.”

After declaring that the burden of showing that the injury resulted
from the defendant’s negligence, the court proceeded to charge:

“It appearing from the testimony offered by the plaintiff, that he fell
in attempting to mount upon the cow-catcher or pilot of an engine in
motion, the plaintiff was negligent, and his negligente was one of the
immediate causes of the injury he sustained, and the jury will find in
response to the second issue in the negative, unless the conductor of the
train, having authority to control the plaintiff as brakeman, ordered
the plaintiff to ride on the pilot from the switch to the depot where cars
were shifted to the sidetrack.”

But he added, in substance, that if without knowing the condition of
the track, he acted in obedience to an order which the conductor had the
right to give, the response to the issue should be in favor of the plaintiff.

Now, it appears from the plaintiff’s testimony only, that such general
direction was given him by the conductor, and no special direction to
this effect was given at this time or place, and it did not therefore dis-
pense with proper vigilance and care on his part in carrying out
the command. It was not less the plaintiff’s duty to see and ( 15)
avoid any particular dangers incident to obedience. He was to
"see to his own safety, and not recklessly act in disregard of the time
and place in getting upon the engine. No reason is suggested why he
did not select some other place, where there were no such splinters, and
where this peril would have been avoided. We think the jury should
have been told that the plaintiff was bound, even when executing the
order, to use reasonable precautions for his own security; and if the
attempt was not only without the exercise of them, but approximating a
reckless indifference to his own safety, to which the orders of his supe-
riors cannot extend, he, and not the defendant, in a legal sense, would
be responsible for the consequences. As is said in Doggett v. B. B., 78
N. C,, 305: “If the plaintiff’s negligence contributed directly to the
injury, it is well settled that he cannot recover.” “The negligence of
the plaintiff,” adopting the language of a recent author, “in order to bar
a recovery, must have been a proximate cause of the injury complained
of”; Thomps. Neg., page 1157, sec. 8; page 1151, see. 5. See, also,
Owens.v. R. R., 88 N. C., 502.

We have not considered the effect upon the defendant’s liability of
the relations between the conductor and the plaintiff, and whether they
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are fellow-servants of a common principal, within the meaning of the
rule that exonerates him or it, about which the decisions are conflicting,
but upon the broader ground on which a stranger would stand.

We are of oplmon that there is error in the rulings of the eourt, and
that the defendant is entitled to a new trial.

Error. Reversed.

(16)

N.! A. McNEILL Er L. v. ELLA LAWTON.
Case on Appeal—Reference—N onsuit.

1. Where there is a conflict between the record and the case on appeal, the
record must prevail, but where matters are stated in the case, in regard
to which the record is silent, they will be accepted as facts.

2. Sending a case to be tried by a referee does not deprive the court of its
jurisdiction, and it can make any and all necessary orders therein, pend-
ing the trial before the referee.

8. So, a plaintiff may take a nonsuit while the case is pending before a referee,
if the case be one in which he is entitled to do so.

4. While generally speaking a plaintiff can take a nonsuit at any time before
verdict, yet he cannet do so if the defendant has pleaded a counterclaim,
which arises out of the same contract or transaction which is the founda-
tion of the plaintiff’s cause of action.

5. When the counterclaim does not arise out of the same transaction as the
plaintiff’s cause of action, but falls under subdivision 2 of section 244 of
The Code, the plaintiff may submit to a nonsuit. In such case, the de-
fendant may either withdraw his counterclaim, when the action will be
at an end, or he may proceed to try it, if he so elects.

(Farmer v. Williams, 75 N. C., 401; 8. v. Keeter, 80 N. C,, 472; Bank v. Stew-
art, 98 N. C., 402; Whedbee v. Leggett, 92 N. (., 469 ; cited and approved.)

Crvir acTioN, tried before Philips, J., at October Civil Term, 1886,
of Wake Superior Court.

_The following is so' much of the case settled on appeal as it is neces-
sary to set forth here:

This is an action to enforce the payment of an amount alleged by the
plaintiffs to be due to them by the defendant, for material furnished
and work and labor done, in erecting and repairing certain buildings and
‘personal property in the city of Raleigh, and to have the same declared

to be a lien on said buildings, and the lot upon which the same
(17 ) are situated, discharged from all homestead claims on the part
of the defendant.
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At the October Term, 1886, of Wake Superior Court, the plaintiffs
made a motion to be permitted to take a nonsuit. The defendant op-
posed the granting of said motion on the following grounds:

1. For that the court had no jurisdiction and no power to grant said
motion, because, at the April Term, 1886, of said court, the said case
was referred for trial by consent of parties plaintiff and defendant, and -
because the referee by consent of counsel for pldintiffs and defendant,
had proceeded with the trial of said case upon complaint, answer,
amended answer and replication, and because said case was then pend-
ing before said referee upon complaint, answer, amended answer and
replication,

2. For that the defendant in her said answer and amended answer,
set up a counterclaim existing at the time of the bringing of the action,
and arising out of the transaction on which plaintiffs sued, and prayed
for Judgment against the plaintiffs for the sum of $7 68.53 and costs.

The facts in the case are as follows:

The plaintiffs filed their complaint in the Superior Court on 23 Feb-
ruary, 1886; the defendant filed her answer in said court on 6 March,
1886; the plaintiffs filed their replication to the answer on 20 April,
1886.. By consent of parties the defendant filed an amended answer, and
plaintiffs amended their replication. Said answer and amended answer
set up a counterclaim, existing at the time of the bringing of the action,
and arising out of the transaction upon which defendant sues, and
prays for judgment against plaintiffs for the sum of $768.53 and costs.

At April Term, 1886, of said court, by consent of parties, the case
(then standing for trial upon complaint, answer, amended answer and
replication), was referred for trial to Armistead Jones, Esq., with leave
to defendant to withdraw her answer, and file a demurrer as to the
validity of the lien.

The proceedings in said cause, taken and had before the referee, (18)
were as follows:

On 26 June, 1888, by consent, the defendant’s answer was considered
as withdrawn, and the demurrer filed in said cause, was by consent,
argued before the referee. Plaintiffs, upon motion, were allowed to file
the contract as an exhibit to the complaint; and the defendant was
allowed to amend her demurrer. The defendant excepted to the filing
of the contract. The demurrer was overruled, and defendant excepted.
The demurrer being overruled, the defendant, by consent, was allowed to
answer. The defendant then refiled her answer and amended answer,
setting up a counterclaim existing at the time of the bringing of the
action, and arising out of the transaction on which plaintiffs sue, and
asking judgment against plaintiffs, and by consent plaintiffs refiled
their replication. :
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The court refused to permit the plaintiffs to take a nonsuit, and ren-
dered judgment as follows:

“This eause coming on to be heard upon the motion of the plaintiffs
to take a nonsuit, and the defendant resisting the motion on the ground
that the case has been, and is now referred by consent, and on the fur-
ther ground that the defendant has in her answer set up a counterclaim
to the demand of the plamtlffs, arising from the same transaction out of
which the plaintiffs’ elaim arises, and it so appearing to the court, it is
now considered, ordered and ad_]udged that sald motion be refused and
that the defendant .recover costs.”

The plaintiffs having excepted, appealed to this Court.

Spier Whitaker for plaintiffs.
Ernest Haywood (A. W. Haywood was with him on the brief) for
defendandt.

(19) Merrivonw, J., after stating the facts: It is true, as contended

by the counsel of the appellant, that the record and recitals
therein must prevail, when these are inconsistent and in conflict with
statements in the case stated or settled upon appeal by the court.
Farmer v. Willigms, 75 N. C,, 401; 8. v. Keeter, 80 N. C., 472. But we
do not find such inconsistency in this case. The proceedmgs in the
course of the action appear disorderly, but the pleadings all appear,
and their nature and what is stated in them, indicate the proper order
of them. Nor does the record note the consent of the parties in respect
to the filing of the pleadings subsequent to the complaint. There is,
however, nothing appearing in it inconsistent with the case settled, and
the statements of facts therein as to the order of the proceedings, must
be accepted as true. It had been better, if the court had required the
record to be put in order—indeed, it ought to have done so.

The view suggested by counsel, that the consent reference in an action,
as allowed by the statute (The Code, sec. 420), places the action pend-
ing the reference, or at all, beyond the control of the court, is unfounded.
The action is not referred—it continues pending in court, and all proper
motions may be made in it, not inconsistent with the reference and
course of procedure therein, as preseribed by the same statute. (The
Code, sec. 422).

The reference is for the trial of issues of fact or laW, or both, accord-
ingly ‘as its terms may provide. The jurisdiction is that of the court,
not that of the referee; he, by the written consent of the parties,
becomes a mere adjunct of, and.acts in the place of the court, or of the
court and jury, in respect to the trial. What he does is ancillary to the
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authority of the court in the action. He must make report of his pro-
ceedings and action, and his report, unless excepted or objected to in
the way prescribed, stands as the decision of the court, and upon appli-
cation to the judge, he may enter judgment upon the same.” There

is no reason why the plaintiff may not abandon his action, and ( 20)
voluntarily submit to a judgment of nonsuit, as it is called, pend-

ing the reference. When he thus goes out of court, the action and all
proceedings therein, including the reference, are at an end, except in the
cases and as explained below.

Generally, a plaintiff may abandon his action and voluntarily sub-
mit to a judgment of nonsuit, at any time after bringing his action, and
before the verdict of a jury, or what is tantamount to it. Bank v.
Stewart, 98 N. C., 402, and the cases there cited.

He cannot do so, however, under the present method of civil pro-
cedure, if the defendant has pleaded a counterclaim—a cause of action
arising out of the contract or transaction set forth in the complaint as
the grounds of the plaintiff’s cause of action.. In such case, it is reason-
able and just that the rights of the parties arising out of such contract
or transaction shall be settled at the same time and in the same action,
and that one party shall not be allowed to abandon the action without the
congent of the other, until this shall be done. The plaintiff cannot justly
complain if he is detained in court until the whole merits of his cause of
action are tried, and the rights of the defendant growing out of the same
. are settled, if the latter shall so desire. Whedbea v. Leggett, 92

N. C., 469.

It is otherwise when the counterclaim is a cause of action arising inde-
pendently of that alleged in the complaint, such as that allowed by ‘the
statute (The Code, sec. 244, par. 2). In that case, the plaintiff may
submit to a voluntary nonsuit as to his own cause of action, but he can-
not, by doing so, put an end to the defendant’s right to litigate his
counterclaim. The action continues for that purpose, unless the de-
fendant shall see fit to withdraw his counterclaim, and thus abandon
the action with which he has become identified, as seeking redress
from the plaintiff, who becomes practically a defendant, while ( 21)
the defendant becomes a plaintiff in the action' thus prolonged.
Whedbee v. Leggett, supra. ,

Now, in the present action the defendant pleaded a counterclaim aris-
ing out of the contract and transaction alleged in the complaint, as the
foundation of the plaintiff’s claim. It is therefore obvious, that they
were not entitled to submit to a voluntary nonsuit. The defendant has
the right to detain them in court until her alleged rights, growing out
of the plaintiffs’ alleged cause of action, shall be settled and determined.
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There is no error. Let this opinion be certified to the Superior Court,
to the end that further proceedings may be had in the actlon there,

according to law. It is so ordered.
No error. , Affirmed.

Cited: Bynum v. Powe, post, 377; Morisey v. Swinson, 104 N. C,,
461; Pass v. Pass, 109 N. C,, 486; Jones v. Beaman, 117 N. C., 262;
Stith v. Jones, 119 N. C., 431; Olmsted v. Smath, 183 N. C., 586; Yel-
lowday v. Perkinson, 167 N. C., 146; 8. v. Wheeler, 185 N. C., 672;
Cohoon v, Cooper, 186 N, C., 27; Shearer v. Herring, 189 N. C., 464.

LEVI CATES, ADMINISTRATOR, v. MARTHA E. PICKETT.
Judicial Sa.le;s;—Ir'rew‘qulm Judgments—The Code, sec. 387.

1. Before the adoption of the new system of procedure, it was the common
practice for the administrator to file hig petition to sell land for assets,
and if the heir was an infant, to have a guardian aed litem appointed
without any service upon the infant at all.

2. The appointment of a guardian ad litem is valid, although the infant has
not been regularly served with process, but has only accepted service
thereof. .

3. Where an administrator filed a petition to make assets, and the heir at
law, an infant under fourteen years old, accepted service of the summonus,
and a guardian aed litem was appointed, but no actual service was ever
made; It was held, that the irregularity was cured by section 387 of
The Code.

(Hare v. Holloman, 94 N. C., 14; Summer v. Sessoms, 94 N. C., 371 ; Williams
v. Williams, 94 N. C., 733 ; Fowler v. Poor, 93 N. C., 466; Williamson v.
Hartman, 92 N. C., 236; England v. Garner, 90 N. C., 197; Howerton v.
Sexton, 90 N. C., 581 ; Mauney v. Gidney, 88 N. C., 300 ; Johnson v. Futrell,
86 N. C., 122; cited and approved. Moore v. Gidney, 75 N. C., 34 ; Allen v.
Shields, 72 N. C., 504; Bass v. Bass, 18 N. C., 374; Stancit v. Gay, 92
N. C., 462; Larkins v. Bullard, 82 N. C., 25; Morrison v. Gentry, 89 N, C,,
248 ; Mathews v. Joyce, 85 N, C., 258 ; distinguished.)

(22) Mortiox in the cause to set aside a judgment, heard on appeal

from the clerk, before Clark, J., at Chambers, on 1 June, 1886.

This was a motion made in the cause to set aside a sale made by the

plaintiff, as administrator of E. W. Pickett, heard before Clark, J., at
Chambers.

38



N.C.] FEBRUARY TERM, 1887.

CaTEs ©. PICKETT.

On 27 March, 1874, the plaintiff, as administrator, filed a petition in
the Superior Court of the county of Orange, against the defendant, the
only child and heir at law of the said E. W. Pickett, for a sale of the
land belonging to the estate of his intestate, to make assets for the
payment of debts and costs of the administration. The petition was
duly verified, and on the same day a summons was issued by the clerk
of the Superior Court of Orange for the defendant to appear “within
twenty days after the gervice, and answer the complaint,” ete. L

On the same day the summons was endorsed, “service accepted, and
all errors waived,” and signed by Martha E. Pickett.

On the same day a petition was filed in writing by the plaintiff,
setting forth that the defendant was the only child and heir at law of
his intestate; that she was a minor without general or testamentary
guardian, and asking the court to appoint some suitable and discreet
person, as guardian ad litem of the said Martha E. Pickett, upon whom
service of summons may be made, and who may appear and answer in
this action as such guardian.”

On the same day an order was made appointing John W. (23)
Blackwood guardian ad litem, and he filed an answer, stating
that there was no objection to the sale, ete. *

On 7 May, 1874, two orders, as appears from the record, were made
in the cause, the first reciting that, “upon reading and filing the petition
in this case, and it appearing to the satisfaction of the court that all
proper persons have been made parties to the action and accepted service
of the summons, and no answer has been filed; and there appearing no
reason why the land mentioned in the petltlon should not be sold for
the purpose of paying the debts of the deceased : it is therefore ordered,”
etc. The second order reciting that, “this cause coming on to be heard
upon the petition and affidavits of Levi F. Cates, and being heard, and
it appearing to the court that the personal estate of E. W. Pickett, de-
ceased, is insufficient to pay the debts and charges of administration:
it is therefore ordered and directed, that the administrator have license
to sell,” ete., setting forth time of notice, place, terms of sale, ete.

On 17 June, 1874, the plaintiff made his report of the sale, setting
forth, among other things, that the land was sold on 15 June, when
Martha F. Cates became the highest bidder and purchaser, at the price
of $475, and had complied with the terms of the sale, and that the land
brought a good and fair price, and recommended a confirmation of the
sale. On 19 June an order was made confirming the sale, and directing
title to be made to the purchaser upon the payment of the purchase
money.

Some time in the year 187...., Martha . Cates sold the land to J. W.
Gattis, who afterwards sold separate portions of it to J. R. Gattis, Pen-
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dleton Cole, and J. L. Watkins, and the portion purchased by J. L,
Watkins was afterwards sold by him to W. W. Fuller.
This was a motion by the defendant, who is now the wife of J. .
- Woods, after notice to Levi F. Cates, Martha H. Cates, J. W. Gattis,
J. R. Gattis, W. W. Fuller and Pendleton Cole, moved on 5 May,
( 24 ) 18886, before the Superior Court of the county of Orange, “to set
aside the judgment, orders and decrees in said case, and to hold
the same and all proceedings thereunder, ineffectual to preclude the
defendant from setting up title to the land mentioned in the petition.”
The motion was based upon the alleged ground that the court had
acquired no jurisdiction of the person of the defendant. The affidavit
of J. H. Woods was filed, setting forth that Martha E. Pickett was born
on 4 April, 1861, and intermarried with affiant in December, 1880.
That the endorsement on the summons was in the handwriting of the
counsel of the petitioner, Levi F. Cates, and that the signature of
Martha E. Pickett to the endorsement was in her handwriting; that
she was then an infant under fourteen years of age, and the endorse-
ment was signed after the day it bears date, at the command of said
Levi F. Cates, under whose control—as her step-father—she then was.
An affidavit of Martha H. Cates, the mother of the defendant and
wife of the plaintiff, was filed, setting forth the age of her daughter, and
that after she (the daughter) was twenty-one years. of age, she received .
from Levi F. Cates and herself, the sum of $25, derived from the sale
of the land, accompanied with a copy of the receipt therefor, signed by
the defendant and her husband, and that she had heard the defendant
. say since she became of age, that she did not need the money, and asked
Levi Cates to keep it for her.
. The affidavit of L. F. Cates was filed, in substance that of Martha IL.

Cates.

The affidavit of J. W. Gattis was filed, setting forth that he had pur-
chased of Martha H. Cates, for full value in money, in good faith,
without notice of any fraud or irregularity in the sale or proceeding
under which the sale was made; that he is now the owner of a portion of
the land, having sold parts of it to other parties for value before any
notice of this proceeding, some of which had been resold without any

. notiee, ete.

(25) The clerk, after setting forth the record of the appointment of

the plamtlﬂ as administrator of E. W. Pickett, the filing of the
petition, and other proceedings in relation thereto, as herein stated, and
that the motion was made upon the ground that the defendant “was a
minor when she married, and that there was no service of summons upon
the guardian ad Ilitem, and that she was not properly before the court,
and the whole proceeding void,” gave the following judgment: ,
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“That the proceeding was irregular, is admitted, but it is considered
by the court that the irregularity is cured by section 387 of The Code,
and it is adjudged that the motion to set aside the judgment be not
allowed.”

From the judgment there was an appeal by the defendant, which was
heard at Chambers, and the judgment was affirmed, and from this judg-
ment the defendant appealed to this Court.

W. W. Fuller and John W. Graham for plaintiff.
R. C. Strudwick, J. A. Long and John Devereux, Jr., for defendant,
cited and relied on Young v. Young, 91 N. C,, 859.

Davis, J.; after stating the facts: We think, by the well settled con-
struetion placed by this Court upon section 387 of The Code, the irregn-
larities in the proceeding and judgment sought to be set aside by the
motion in this caunse were cured and there was no error in refusing to
allow the motion.

Owing to the great change in our judicial system and practice, caused
by the adoption of The Code, there was much uncertainty as to the
correct mode of procedure, and many irregularities resulted from a want
of familiarity with the new practice. Some legislation was abso- ,
lutely necessary to cure these defects, and this Court has now (26)
frequent occasion to pass upon questions bordering on the
shadowy line that separates proceedings and judgments absolutely void,
from those that are irregular—some of them exceedingly so-—but within
the curative power of the Leglslature

The proceedings and judgment in this case are within both the letter
and spirit of section 387, and illustrate the justice of, and the necessity
for its enactment. Unde'r the old practice, it was quite common-—in
fact, the general practice—for the administrator to file his petition
against the heir t0 make assets, and if an infant, without any service
upon him, have a guardian ad litem appointed, who would accept service
and answer for him. In this case, whether the acceptance of service by
the infant defendant be treated as valid or null, there was a guardian
ad litem appointed by the court to defend her interest; he answered for
her, and the court proceeded to adjudicate the cause, which was clearly
within its jurisdiction. Hare v. Holloman, 94 N. C., 14; Sumner v.
Sessoms, 94 N. C., 871 ; Williamis v. Williams, 94 N. C., 733 Fowler v.
Poor, 93 N. C., 466; Willigmson v. Hartman, 92 N. C., 236; England v.

Garner, 90 N. C., 197; Howerton v. Sexton, 90 N. C., 581; Mauney v.
Gidney, 88 N. C,, 200 Johnson v. Futrell, 86 N. C,, 192,

This motion is based upon the affidavits of the husband not those of

the defendant, made more than twelve years after the sale which it
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seeks to make void, and long after the property had passed by convey-
ance from the original purchasers to other persons. There is no allega-
tion of any actual fraud, nor is the proceeding impeached for fraud,
which would bring it within the saving of the proviso of section 387.
The irregularities which had grown out of the failure to comply with
the provisions of chapter 17, section 59 of Battle’s Revisal, as construed
by the court, were those which section 387 was intended to cure; and,

of course, if the provisions of that chapter had been comphed
( 27) with, as it is insisted by counsel for the defendant ought to have

been done, there would have been no necessity for the remedial
legislation. Moore v. Gidney, 75 N. C., 34; Allen v. Shields, 72 N. C,,
504; Bass v. Bass, 78 N, C., 874; relied on, were all prior to the passage
of section 887, and it is more than probable that the construction placed
upon the law in those cases, led to the enactment of that section.

We will not consider the constitutional question presented by counsel

for the defendant, for the power of the Legislature to pass the curative
act, so far as it applies to this case, is well settled by this Court, which
renders it unnecessary for us to discuss that point.
. The cases .of Stancil v. Gay, 92 N. C., 462; Larkins v. Bullard, 88
N. C., 25; Morris v. Gentry, 89 N. C., 248; Mathews v. Joyce, 85 N, C.,
2583 and other authorities cited by counsel for defendant, are distin-
guishable from this, in that, in those cases, there was either no service
of process at all on the infant or guardian ad litem, or no appearance
for the infant, or fraud, or other vitiating facts, that rendered the pro-
ceedings absolutely void, and not merely irregular.

There was no error. Let this be certified.

No error. , Affirmed.

Cited : Edwards v. Moore, 99 N. C,, 4; Carter v. Rountree, 109 N, C,,
33; Dickens v. Long, 112 N. C., 315; Smath v. Gray, 116 N. C., 314;
Rackley v. Roberts, 147 N. C,, 205; Hughes v. Pritchard, 153 N, C,,
143; Hairis v. Bennett, 160 N. C., 344; Welch v. Welch, 194 N. C., 635.

JOHN U. SMITH v. SAM’'LL T. SMITH, ADMINISTRATOR.
Bvidence—Tha Code, Sec. 580.

An administrator of a deceased debtor who is a defendant, is rendered incom-
petent by section 580 of The Code, to testify to any admissions which he
may have heard his intestate make in regard to the nonpayment of a
bond executed prior to 1 August, 1868.

(Waddell v. Swaonn, 91 N. C., 105; overruled.) .
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Crvin acrion, tried on appeal from a justice of the peace, ( 28)
before Connor, J., at August Term, 1886, of Oraner Superior
Court.

There was a judgment for the plaintiff, and the defendant appealed.

The facts appear in the opinion.

John W. Graham for plaintiff.
Jolin Manning for defendant.

Smrra, C. J. The present action was begun on 22 June, 1886, before
a justice of the peace, and by the defendant’s appeal removed to the
Superior Court of Orange County, and is upon three several bonds for
the payment of money, made by Calvin, the intestate of the defendant,
in the years 1849, 1852 and 1857. The defense set up in the answer is
payment, in support of which the defendant relies on the statutory pre-
sumption by the lapse of time.

To rebut the presumption, besides other evidence of admissions of
the deceased debtor, the plaintiff introduced the defendant himself, and,
after objection to this competency made by the defendant and overruled,
was permitted to examine the witness to prove other and similar declara-
tions of his intestate, and he testified that he heard his father say, some
time before his death, that he owed his brother John (the plaintiff), and
wanted the principal of the debt paid. The competency of this witness
to testify in this case, under the disabling act of 1883, The Code, sec.
580, is the only question we propose to consider. The ruling of the
Court is in accordance with what is said in Waddell ». Swann, 91
N. C., 105, in putting a construetion upon the act, and, as we suppose,
was made upon its authority. In that case, the ruling was as to the
admissibility of evidence from the defendant, in contradiction of decla-
rations of himself, drawn out from other witnesses by the plaintiff
under section 590. The judge in the court below held, not that
the defendant was an incompetent witness for any purpose, but ( 29 )
that he could not testify to this particular matter. In this he
was overruled. It was needless, therefore, to consider the act of 1883,
and upon a more careful consideration, we are satisfied that the inter-
pretation which confines its operation to cases in which the parties sup-
posed to be personally cognizant of the disputed fact are before the
court, is erroneous, and we recall it. The term ‘“no person who is or
shall be a party to an action founded on,” ete., is too broad and compre-
hensive to be thus restricted, though the protection of the debtor is
mainly secured by refusing to let testify the persons whoe are presumed
to know whether the debt has or has not been paid, yet the act is far
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B \ .
reaching, and it excludes the personal representative as well, and indeed
‘every one who is a party to the suit, and many who are not parties. -

There is another inadvertence in setting out the terms of the statute.
The disabling effect is limited to actions commenced after and not before
August, 1868, as stated in the opinion.

There is error in permitting the defendant to be examined, for which
the verdict must be set aside and a venire de novo awarded.

Error. . Reversed.

L. H. REEVES v. W. B. BOWDEN, -
Slander—Pleading.

1. Where in an action for slandering the plaintiff, the words sef out in the
complaint are ambiguous, but admit of a slanderous interpretation, it
should be left to the jury to say, under all the circumstances, what mean-
ing was intended.

2. 80, where in such action, the defamatory words were as follows: “That

. damned scoundrel knows all about it from beginning to end,” and it was
charged in the complaint that thereby the defendant meant to charge the
plaintiff with having feloniously abetted the crime of arson; It was held,
that it was improper to nonsuit the plaintiff, and the case should have
been left to the jury to say in what sense the words were spoken,

(Sasser v. Rouse, 13 Ired., 142; Lucas v. Nichols, 7 Jones, 33; cited and ap-
proved,)

(80) . Turs was a civil action, to recover damages for slander, tried
before Shepherd, J., at January Term, 1887, of Way~e Superior
Court, o

The first allegation of the complaint sets forth at considerable length
the burning of certain houses on 23 April, 1886. Ome of these houses
was occupied partly as a dwelling, partly as a storehouse, and partly
as a warehouse; one other was occupied as a dwelhng, and one other as
a. store.

"'The second allegation is as follows:

“II. That on 24 April, 1886, at Goldsboro, North Carolina, as plain-
tiff is informed and belleves, the defendant, in a conversation with one
John H. Edgerton, in regard to the burning of said houses, in the
presence and hearing of John H. Edgerton and divers other persons,
maliciously spoke, of and concerning the plaintiff, the false and defama-
tory words following, viz.: “That damned scoundrel,” meaning plaintiff,
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‘knows all about it meaning the burning of said houses, ‘from be-
ginning to end,’ thereby intending falsely to charge plaintiff with hav-
ing wilfully, wantonly and feloniously aided and abetted in setting fire
to and burning said howuses.”

The following is section two of the answer:

“That he admits speaking the words set out in the several allegations
of the complaint, but denies that said words were false and defamatory,
and that they were spoken maliciously.” :

“He further denies that he intended by said words to charge (31)
the plaintiff with having wilfully, wantonly and feloniously aided
~ and abetted in setting fire to and burning said houses.”

The issues, which were agreed upon, were as follows:

“I, Did the defendant, in using the words mentioned in the com-
plaint, thereby intend to charge the plaintiff with having wilfully,
wantonly and feloniously aided and abtted in setting fire to and burning
the houses mentioned in the complaint, or either of them?

“II. Was such charge false?

“III. What damages has the plaintiff sustained #”

The plaintiff introduced testimony as to good character. He also
read in evidence allegations one and two of the complaint. He also
introduced section two of the answer, but proposed to read only down to
the word “but,” in the third line. The defendant insisted that he should
read all of said section, as explanatory of the allegations of the com-
plaint, which had been fully read to the Jury. This the plaintiff de-
clined to do, and the eourt ruled that he must read all of said section or
none. To this ruling the plaintiff excepted. The plaintiff then read the
whole of said seetion. The court stated that by reading it, the plaintiff
did not make it his evidence so as to preclude him from denying any
part of it.

The plaintiff then closed his case.

At this stage of the proceedings the defendant moved, on the evidence
and pleadings, for a verdict:

1. Because the complaint did not set forth a cause of action.

2. Because on the whole evidence the plaintiff has not made out a
cage.

The court held that the complaint did not set forth a cause of action,
and that upon the whole case the plaintiff was not entitled to recover.

The plaintiff moved for a new trial and it was granted by the
court, which after consideration was of the opinion that it erred (32)
in holding that the complaint did not set forth a cause of action,
and that upon the whole case the plaintiff was not entitled to recover.
From the order granting a new trial the defendant appealed.
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W. C. Monroe, C. B. Aycock and E. R. Stamps for pla,mtzﬁ“
w. R. Allen for defendant.

Davis, J., after stating the facts: We think the allegations contained
in the complaint did constitute a cause of action. In Sasser v. Rouse,
13 Ired., 142, it is gaid that “although the words do not, in their ordinary -
meaning, import a slanderous charge, yet if they ara susceptible of such
a meaning, and the plaintiff avers a fact, from which it may be inferred
that they were for the purpose of making the charge; upon proof of
‘this averment, it should be left to the jury to say whether the defendant
used the words in the sense imputed, and not in their ordinary sense.”
So in Lucas v. Nichols, 7 Jones, 33, it was held, that when the words
used were ambiguous, admitting of a slanderous interpretation, it was
proper for the judge to leave it to the jury to say, under the circum-
stances, what meaning was intended. We think the language used, the
connection in which it was used, accompanied by the averments in the
complaint, and the point given to it by the epithets used, entitled the
plaintiff to have the issues passed upon by the jury, and the plaintiff
was entitled to the new trial given.

There was no error in granting the new trial. Let this opinion be
certified. : o '

.No error, ' o Affirmed.

(33)
' B. W. JONES anp WiFe v. JORDAN H. PARKER.
New Triak—Jurors—Impeaching Verdict.

1. Where the motion for a new trial is addressed to the discretion of the trial
judge, his action is not the subject of review on appeal.

2. The testlmony of a member of the jury cannot be heard to impeach the
verdict,

(8. v. McLeod, 1 Hawks, 346; 8. v. Smallwood, T8 N. C., 563; cited and ap-
proved.)

OIVIL ACTION, tried before Shv,pp, J., and a jury, at Fall Term, 1886,
of Gares Superior Court.

There was a Judgment for the defendant, and the plamt1ﬁ's appealed.

The facts appear in the opinion.

- John Ga,tlmg for plaintiffs. o
No counsel for defendant. S s -
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Davis, J. There is no error assigned in the record, but a motion was
made for a new trial, based upon affidavits filed by some of the jurors,
that they did not coneur in the verdict, and by others that they did not
understand portions of the charge of the court.

Counter-affidavits by other members of the jury were also filed. The
case states, that “the court, considering the affidavits fully, and acting
upon personal knowledge of what transplred in court in the exercise of
its discretion, refused the motion.”

The granting of a new trial, when a matter of discretion, as in this
case, is purely a subject for the consideration of the presiding judge,
and this Court has no power to review or control the exercise of his dis-
cretion. This is too well settled to need the citation of authority.

His Honor gave full consideration to the affidavits of the
jurors in regard to their verdict. In S. v. McLeod, 1 Hawks, ( 34)
346, Henderson, J., said: “It has been long settled, and very
properly, that evidence impeaching their verdict, must not come from
the jury; but must be shown by other testimony”; and this has been
affirmed in 8. v. Smallwood, 78 N. C., 563. _

We call attention to these authorities, because we think it unsafe and
unwise, as a rule, to permit verdicts to be impeached by the testimony of
" jurors rendering them.

In this case no error having been assigned in the record, and nomne
appearing, the judgment must be affirmed. Let this be certified.

No error. - Affirmed.

Cited: 8. v. Bailey, 100 N. C., 533; Purcell v. B. R., 119 N. C,, 739;
Bird v. Bradburn, 131 N. O., 490; Abernethy v. Yount, 138 N. C., 342;
Limber Co. v. Lumber Co., 187 N, C., 418.,

E. A, ARMFIELD Anp A, A, LANEY v. WILLIS G. MOORE.
Statute of Limatation—Nonresident Debtor,

1. Where a debtor is out of the State at the time the cause of action accrues,
the statute of limitation does not begin to run until he returns to this
State for the purpose of making it his residence.

2. Where after the cause of action accrues the debtor leaves this State and
" resides out of it, the time of his absence from this State shall not be taken
as any part of the time limited for the commencement of the action.
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3. Where after the cause of action has accrued the debtor leaves this State
and is continually absent for one year or more, although he may not have
changed his domicile, the time of his absence shall not be counted on a

plea of the statute.

4. Where the debtor was a nonresident of this State, but was here on visits
of a day or two each year, such visits would not have the effect of putting
the statute in motion, and the cause of action will not be barred, although
more than the time required to bar it has elapsed since the cause of
action acerued. .

5. The provisions of section 162 of The Code apply to the obligations of non-

. regidents as much as to those of residents of this State.

(35) Crivin acrion, tried before M. ontgomery, J., at February Term,
1887, of Unton Superior Court.

The plamtlffs brought this action on 28 October 1886, before a
justice of the peace, to recover the money due upon the note under seal
of the defendant, for $61.93, dated 23 February, 1876, and at one day.
from date, bearing interest at the rate of eight per cent per annum, from
11 October, 1875. This note was executed in the town of Monroe, in
this State, and at the time of its execution, the maker thereof, the de-
fendant, was a nonresident of this State, and he has been so ever since
that time; but two or three times each year, he comes to the town named
above, to market, remaining a day or two on each visit. The plaintiffs,
the obligees of the note sued upon, have been continually residents of
this State since before the execution of the note.

The defendant pleaded and relied upon the statute of - limitation,
barring actions upon sealed instruments after ten years next after the
cause of action upon the same shall have acerued. ,

The justice of the peace gave judgment for the plaintiffs, from which
the defendant appealed to the Superior Court, where there was judg-
ment for the plaintiffs, from which the defendant appealed to this Court.

E. C. Smith (Vann and Stevens also filed a brief) for plaintiffs.
Covington and Adams filed a brief for defendants.

MgerriMor, J., after stating the facts: The plaintiffs contend that

inasmuch as the defendant was continually a nonresident of this State,

and abgent from it except for two or three brief business visits a

(36 ) day or two each year, before the action was brought, the statute

of limitation does not bar his right to recover the money specified

in the bond sued upon, and the interest due upon the same, and we are
of that opinion.

The statute (The Code, sec. 162) prov1des that “If, when the cause

of action accrues, or judgment be rendered or docketed against any
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person, he shall be out of the State, such action may be commenced, or
judgment enforced, within the times herein respectively limited, after
.the return of such persons into this State; and if, after such cause of
action shall have accrued, or judgment rendered or docketed, such per-
son shall depart from, and reside out of this State, or remain continually
absent therefrom for the space of one year or more, the time of his
absence shall not be deemed or taken as any part of the time limited for
the .commencement of such action, or the enforcement of such judg-
ment.” ‘ :

It will be observed that this statutory provision prescribes and em-
braces three distinet cases in which the statute of limitation will not
operate as a bar because of the continuous lapse of the time prescribed
next after the cause of action accrued, or judgment was rendered or
docketed: (1) Where the debtor was out of the State at the time the
cause of action accrued, or the judgment was rendered or docketed.
This case may apply alike to a resident or nonresident debtor. In it
time does not begin to lapse in his favor until he shall return to the
State—not simply on a hasty visit of a day or two, at long intervals—
but for the purpose of residence. And if, after such return, he shall
depart from the State for the purpose of residence out of it, or to sojourn
out of it for a year or more, the time of his absence will not be allowed
in his favor; it will be subtracted from the time that would have been so
allowed, if he had remained in this State. (2) When, affer the cauge
of action accrued, or the judgment was rendered or docketed, the
debtor—resident or nonresident of the State—departed from and ( 87 )
resided out of it, “the time of his absence shall not be deemed or
taken as any part of the time limited for the commencement of such
action, or the enforcement of such judgment.” -(3) When, affer the
cause of action has acerued, or judgment has been rendered or docketed,
the debtor shall depart from the State, “and remain continually absent
for the space of one year or more,” the time of his absence shall not be
allowed in his favor. ,

This case seems to apply to a resident of this State against whom there
is a cause of action, and who goes and remains out of it for the length
of time mentioned.

The general purpose of the statutory provision under consideration,
taken in connection with the statute of limitation, is to give the person
having a cause of action accrued, or judgment, as prescribed, opportunity
substantially during the whole of the lapse of the time against him, to
bring his action or enforce his judgment. Thus, in the case before us,
if the defendant was out of this State at the time the plaintiffis’ cause of
action accrued, the lapse of time as to it in his favor, did not begin
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until his return to this State to reside here. Or, if he departed from
this State after the maturity of the note sued upon, to reside out of it,
or to sojourn out of it for a year or more, the time of his absence could
not be allowed to make part of the ten years on which he relied -as:a bar
to the plaintiffy’ action.. To make the bar, there must have been a
lapse of ten years legs the time of such absence

The purpose is, to prevent defendants from having the benefit of the
lapse of tlme—the statute of limitation—while they permit debts against
them, past due, to remain unpaid, or other causes of action against them
to remain undischarged, and keep beyond the limits of the State and the
jurisdiction of its courts, and thus prevent the person having the right

to sue, from doing so. It is not the policy or purpose of the
(38) State, to drive its citizens, directly or indirectly, to seek their

legal remedies abroad, or to encourage nonresidents to keep out of
it and beyond the jurisdiction of its courts, as would in some measure
be the case, if by keeping out of the State, the debtor or person against
whom a cause of action exists, could avail himself of the lapse of time
during his absence.

The counsel for the appellant 1n51sted in the argument, that the statute
under consideration does not embrace nonresidents of this State. We
cannot so interpret it. The words “any person,” employed to designate
the persons to be affected and embraced by it, are very comprehensive,
and there is nothing in its scope or purpose that excludes them. Why
should they be on a more formidable footing as to the lapse of time
than residents?

We can see no reason, founded in justice or sound policy, why this
should be so. There is nothing in their legal status, or their eircum-
stances as such, or in the nature of the statute of limitation, that ought
justly to give them more favorable advantage. If there exists just cause
of action against a nonresident in favor of a citizen of this State, prop-
erly cognizable here, he ought to discharge it, but if he will not, and
stays beyond the State, so that the person aggrieved cannot have his
remedy, he ought not to have the benefit of the lapse of time, when at
last he is found here, and action has been brought against him, He is
not entitled, in common justice, to such defense, and the statute, fairly

_ interpreted, does not give it to him. He cannot reasonably complain of
the staleness of his liability, any more than a resident who, under like
circumstances, goes out of the State, and resides or remains there for a
long while. If the demand is stale he made it s0, in contemplation of
law, and he shall not be allowed to take advantage of his own laches.

The courts of other states have given like interpretation to statutes
substantially like that now before us. Bennett », Cook, 43 N, Y.,
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537; Carpenter v. Wells, 21 Barb., 594; McCord v. Woodhull, ( 39 )
47 How. Pr. Rep. (N. Y.), 54; Hacher v. Everett, 57 Me., 548;
Lane v. Bank, 6 Kan., 74.

There is no error. To the end the judgment may be affirmed, let this
opinion be certified according to law. It is so ordered. _

No error. ' Affirmed.

" Cited: Alston v. Hawkins, 105 N. C., 6; Lee v. McKoy, 118 N. C,,
522; Williams v. B. & L. Assn., 131 N. C., 269, 270; Bolivar v. Cedar
Works, 152 N. C., 657.

J. R. LONG v. J. B. FITZGERALD.

Arbitration and Award.

1. Unless a submission to arbitration is made under an order of the court, the
award cannot be made a judgment of the court, except by consent.

2. Where a party files exceptions to an award and seeks to have it modified
by the court, he waives all objection to the fact that the submission was
made in peis, and the court can proceed to act on the award as if it had
been made under an order in the cause.

8. Where dll matters embraced in an action are submitted to arbitrators, and
they make no mention in their award of one item of charge claimed by one
of the parties, they will be taken to have disallowed it.

(Metcalf v. Guthrie, 94 N, C,, 447 ; Jackson v. McLean 96 N. C., 474; cited and
approved.)

CrviL acTioN, tried before Avery, J., at Fall Term, 1886, of HAYWOOD
Superior Court.

With the issue of the summons, on 1 July, 1883, the plaintiff sued out
a warrant of attachment against the defendant, a nonresident debtor,
which was levied upon two stocks of goods, one at Waynesville and one
at Pigeon River, as his property. The defendant disclaimed any interest
in the last mentioned goods, and upon his own, and a series of
affidavits of others, for matters therein set out, moved to vacate (40 )
the order of attachment, which being heard at Chambers, was
modified by reducing the plaintiff’s demand to $582.50, and directed the
sheriff to retain only so much of the goods as would satisfy that sum
and the costs incidental to the action, but a vacation of the order was
refused ; whereupon both parties caused appeals to be entered, that were
not, however, prosecuted. . 4
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The parties just before filing the pleadings, and while the action was
pending, with a view to a settlement of the controversies that had sprung
up and become connected with the orlgmal cause of action, entered into
an agreement in these words: 4

“Whereas, a civil action is pending in the Superior Court of Haywood
County, between J. R. Long, plaintiff, and J. B. Fitzgerald, defendant,
and, whereas an attachment which was issued in said cause, was levied on
a stock of merchandise in Waynesville, and also a small stock of goods at
Clyde Station, and whereas the Hon. J. C. L. Gudger has ordered a
modification of the said attachment, so as to hold thereunder enough to
satisfy the sum of $582.50, and to return the remainder of the goods
levied on the defendant, from which order the said J. R. Long as well as
the said J. B. Fitzgerald have appealed to the Supreme Court: Now,
therefore, we, J. R. Long and J. B. Fitzgerald, do hereby agree to refer
‘this whole cause, together with the appeal, and it is a part of this agree-
ment, that the arbitrators are to decide whether the stock of goods levied
on at Clyde Station was the property of the defendant at the time it was
levied on, and whether they are liable to satisfy the plaintiff’s recovery
in this action, in case he obtained judgment aforesaid, to A. L. Herren,
W. W. Strlngﬁeld and John A. Ferguson as arbltrators And under
this agreement, it shall be their duty to settle all matters in dispute

between the parties to this action, and also any claim of defendant
(41) for damages on account of said attachment, and the attachment as

originally issued and levied, is to remain in force, and the goods
to remain in the sheriff’s custody, to abide the award of the said arbi-
trators; But this last agreement is not to affect the defendant’s claim
for damages, as above set forth. And we do hereby mutually covenant
to and with each other, that we will each faithfully abide by and perform
the award of the majority of said arbitrators, and their award, or that
of a majority of them, is to be entered as the judgment of the court in
this cause. This 24 August, 1885.”

The award was as follows:

“Whereas, an action is pending in the Superior Court of Haywood
County in the above-entitled cause, and whereas, the parties plaintiff
and defendant have agreed in writing, dated 24 August, 1885, to refer the
whole cause to A. L. Herren, W. W. Stringfield and J. A. Ferguson, as
arbitrators, to hear and determine all the matters in dispute, and
whereas, they further agreed in said writing to abide by the award of
said arbitrators;

Now, therefore, we, the undermgned in pursuance of the above agree-
ment, met at the court room in the town of Waynesville, on 27 August,
1885. After he‘armg the ev1dence and argument of counsel, which was

52



N.0] FEBRUARY TERM, 1887.

LoNg v. FITZGERALD.

concluded on 31 August, 1885, we find as our judgment and award, and
so return to the Superior Court of said county, as follows, viz.:

1. That the defendant, J. B. Fitzgerald, was not a member of the
firm of J. S. Fitzgerald & Co., doing business at Clyde; we therefore
adjudge that the attachment be dismissed, and that said goods be
returned to J. 8. Fitzgerald & Co. : ‘

2. That the plaintiff had no cause of action on 1 July, 1885, and that
the attachment levied on the stock of goods at Waymesville be
dismissed, and that the plaintiff pay the costs of said attachment, (42 )
to be taxed by the clerk.

3. That the plaintiff, through his agent, contracted ‘with the defend-
ant’s agent, on 28 March, 1885, for the sale of a stock of goods then in
the town of Waynesville and to arrive soon, which stock, on 7 April,
1885, amounted to the sum of $2,450, as per contract, at “first cost,”
ineluding five per cent.

4. That the defendant paid plaintiff on said amount, one note, in-
cluding interest thereon, amounting to $1,567.50, and to plaintiff’s agent,
G. A. P. Long, $150 (including one-half month’s wages to plaintiff’s
agent), makmg in all $1,717.50.

5. That the attachment levied on the stock of goods in the town of
Waynesville on 1 July, 1885, be dismissed at the plaintiff’s cost.

6. That the damages sustained by the defendant by reason of said
attachment, are $432.50, which amount is to be taken from the above
$2,450 in addition to the $1,717.50, leaving a balance of $300 due the
plaintiff.

7. That the pla1nt1ﬂ? should not have the house bought of Reeves to
pay for, but in case he has said debt to pay, then the defendant, J. B.
Fltzgerald should become liable to plaintiff for the said debt.

8. That the defendant shall have ninety days from the time that the
possession of the goods is given him to pay the balance on said goods.

9. That the sheriff at once put the defendant in possession of the said
goods and house. '

10. That the plaintiff pay the cost of the action, except one-half of
the cost of this arbitration, which one-half shall be paid by the defendant
and the other half by the plaintiff.

11. That we each charge for five days services in this arbitration at
three dollars per day, making the amount due each $15.

12. That the clerk of said county tax the cost as above ad- (43)
judged.” ’

The plaintiff filed the following exceptions to the award:

“1. For that the arbitrators exceeded their powers in dismissing the
attachment and ordering the goods taken under the attachment at Clyde

. Station to be released to J. S. Fitzgerald & Co.
1
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“9, That said arbitrators exceeded their powers in finding ‘that the
defendant, J. B. Fitzgerald was not a member of the firm of J. S. Fitz-
. gerald & Co., doing biusiness at Clyde,” in that no such matter was re-
ferred to them.
-“3. For that the said arbitrators failed to decide the question of rents
due from defendant to plaintiff.

“4. For that said arbitrators failed to decide whether defendant hired
G. A. P. Long from the plaintiff, and how much was due plaintiff for
said G. A. P. Long’s services as clerk.

“5. For that said arbitrators exceeded their powers in dismissing the
attachment which was levied on the goods at Waynesville.

“6. That said arbitrators exceeded their powers in awarding the costs
to be paid by plaintiff.

“7. That said arbitrators exceeded their powers in awarding damage
to the defendant, and at the same time ordering the same to be taken
from the amount due plaintiff for sale of goods.

“8, For that the said arbitrators exceeded their powers and erred in
the law, in that they awarded that the $300, which they found due the
plaintiff, should not be payable by defendant until ninety days after the
possession of said goods should be given to him (defendant).

“9. That said arbitrators exceeded their powers and violated the law
in awarding ‘that the sheriff at once put the defendant in possession of

said goods and house.’
(44)  “10. For that the award is contrary to the law, in that it finds
as a faet and a conclusion of law ‘that the plaintiff had no cause
of action on 1 July, 1885.

“11. For that said arbitrators failed to decide whether defendant
agreed to pay the balance due upon the goods in three months or not.

“12r That said arbitrators failed to decide and find what per cent of
the sales made by the defendant had been paid to plaintiff.”

The defendant brought forward an amendment to his answer, in the
nature of a plea since the last continuance under the former practice,
this award, as a defense and in bar of the further prosecution of the
suit, the course suggested in Motcalf v. Guthrie, 94 N. C., 447, as the
proper one to be pursued when the award is such as puts an end to the
action.

To this the plaintiff replied, alleging the award to be irregular, 111egal
and void, for reasons contained in the impeaching exceptions already on
file in the cause. Upon the hearing the court adjudged that the arbi-
trators had not power to order the redelivery of the attached goods to
the defendant until the rendition of judgment upon the award, and
sustained the first exception of the plaintiff. ,
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The other exceptions were overruled, and judgment rendered for the
plaintiff in the sum of $300, with interest from 1 September, 1885, and
against him for costs, except half the allowance to the arbltrators, to
be paid by the defendant in aceordance with the terms of the award.

From this judgment the plaintiff appealed.

G. A. Shuford for plansiff.
No counsel for defendant.

Surrw, C. J., after stating the facts: As is said in the opinion in
Metcalf v. Guthrie, 94 N. C., 447, unless the reference was under an
order made in the cause, the award could not, without the acqui-
escence of parties, in its various parts, become the judgment of (45 )
-the court, except as disposing of the action and barring its future
prosecution. But there is no reason why, by consent, this may not be
done, and thus the whole controversy determined.

This result is accomplished by entering up judgment for the sum
“awarded the plaintiff, with costs, except those mentioned, against the
‘plaintiff.

We concur with the rulings of the court upon the exceptions, and in
filing them to be acted on by the court, all objection to the assumption
and exercise of jurisdiction in disposing of thém, as matters introduced
in the case, has been waived. >

The case is wholly unlike that of J. ackson v. M cLean, 96 N. C., 474,
in which the right to take cognizance of the award, and enforce it, is
strenuously denied. But for this concession, we should be compelled to
follow that course of action, and leave the award to be enforced in some
other way.

Obviously, the award embraces the whole sub;ect—matter submitted,
and must be understood as covering everything in the submission—the
claim for rents, in disallowing it, as is specially mentioned.

The only point, then, presented for review, is as to the interference
in so much of the award as directs an immediate restoration to the de-
fendant of his attached goods, and this ruling is not unfavorable to the
plaintiff, for it follows the payment of the debt due him, and is only a
security for the debt. The award is complex, consisting of many parts,

. and must be performed, if at all, as an entirety.

Hence, as the suit is not dismissed, and the plaintiff rocovers the
$300, the result of the adjusted demands of the parties, the dissolution
of the attachment at once exposes the same property to seizure and sale,
and can work no practical injury to the plaintiff. Of this the
defendant does not complain.. Thus, the jurisdiction over the ( 46)
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award, exercised with the acquiescence of both, settles the whole matter
in controversy, and renders unnecessary a resort to.a new action for its
enforcement.

There is no error, and the judgment is-affirmed.

No error. ; Affirmed.

Cited: Reizenstein v. Hahn, 107 N. O, 158; Kelly v R. R., 110
N. C., 432; Peele v. R. R., 159 N. C., 62.

R. J. PORTER v. THE RICHMOND AND DANVILLE RAILROAD COM-
PANY, anp THE CHARLOTTE, COLUMBIA AND AUGUSTA RAILROAD
COMPANY.

EBvidence—Contract—J udge’s Charge.

1. In an action against a corporation for services rendered to it under a
contract of hiring, which contract is denied by the corporation, a letter to
the plaintiff from an agent of the corporation, recognizing him as a
servant of the corporation, is competent evidence to establish the contract,
and also to corroborate the plaintiff when his testlmony has been contra-
dicted by such agent.

2. Where the evidence presents the case to the jury in two aspects, it is not
error in the trial judge to refuse a prayer for instruetions, which would
present the case to the jury only in one aspect.

3. Where a railroad corporation agreed with the authorities of a city to pay a
certain proportion of the salary of a policeman to be assigned to duty
specially at its depot, and the plaintiff- was employed ; It was held, that he
could sue the corporation on the contract for a failure to pay him the
part of his salary which it had agreed to do.

Crvin acriow, tried before Montgomery, J., and a jury, at February
Term, 1887, of MrokLENBURG Superior Court.
The complaint alleges:
“I. That on 16 May, 1882, at the request of the defendants, he was
duly elected special policeman by the board of aldermen of the city of
Charlotte, State aforesaid, the said defendants agreeing and
(47 ) promising to pay plaintiff two-thirds of such salary as should be
fixed by the said board of aldermen; that the said board of alder-
men then and there fixed plaintiff’s salary at forty-five dollars per month,
II. That plaintiff served as such special policeman from said 16 May,
1882, until the ........ day of May, 1883, on which last named day, at the
request of the defendants, the plaintiff was reélected to said office,
by the said board of aldermen, for the term of two years next thereafter,
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the defendants agreeing and promising to pay plaintiff at the rate of
thirty dollars per month for his said services as theretofore.

ITI. That plaintiff served the defendants as special policeman from
said ... day of May, 1883, to and including 11 May, 1885; that the
defendants paid him for his said services at the rate of thirty dollars per
month up to and including 31 July, 1884. That said defendants have
failed and refused to pay plaintiff salary from said 31 July, 1884, to-
May 11, 1885, inclusive, for which said service the defendants are in-
debted to plaintiff in the sum of two hundred and eighty-one dollars.”

The defendant broadly denies these allegations, and alleges as matter
of defenge as follows:"

“For a further defense to plaintiff’s first cause of action, the defend-
ant says that, recognizing the necessity for a policeman at its passenger
depot in the city of Charlotte, it applied to the board of aldermen of
said city for the appointment of a special policeman to be stationed at
this defendant’s depot in said city, but for no definite length of service,
and as an inducement to that end, agreed with the said city of Charlotte,
to pay two-thirds of such salary as mlght be fixed by said board of alder-
men for such policeman, which proposition was accepted, and the plain-
tiff appointed as such policeman by said board of aldermen. That as a
matter of convenience, this defendant paid the amount of compen-
sation agreed upon directly to the plaintiff, instead of into the ( 48)
treasury of said city. That after the appointment of plaintiff, as
aforesaid, he was under the control and authority of the city, and was
assigned to duty at this defendant’s depot. That this defendant complied
with its agreement with the said city of Charlotte, as hereinbefore set
forth, until 31 August, 1884, when it discovered that the plaintiff was so
inefficient and negligent of his duties as such policeman, that it notified
both the city authorities and the plaintiff, that the plaintiff’s services
were no longer desired, and this defendant refused to pay any further
sum towards his salary, and thereafter the plaintiff never rendered any
services to this defendant.”

The following is so much of the case settled on appeal as it is neces-
sary to set forth here:

“The plaintiff offered in evidence the records of the board of alder-
men of the city of Charlotte, showing the proceedings of the meeting of
the said board, held 20 February, 1882, the material part of which is as
follows: ’

“Capt. 8. S. Pegram, representing the Richmond and Danville Rail-
road Company, appeared before the board, to request that a policeman
be appointed, with assignment to special duty of attending at the depot
of said road on the arrival of passenger trains, and stated that the rail-
road company would consent to pay $30 per month towards the salary
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of such policeman. On motion of Alderman Schenck, it was ordered
that the request be complied with, and that the board proceed to the
election of a policeman, who shall be paid $45 per month, provided that
the railroad company furnish $30 of said amount, such policeman to be
a regular city policeman, subject to the orders of the chief of police of
this city, and assigned to special duty at the Richmond and Danville
passenger depot, to attend the arrival and departure of all passenger
trains, to be uniformed and equipped as other policemen. Captain

Pegram suggested the name of R. J. Porter as a suitable person
( 49 ) for: the position, who was thereupon nominated by Alderman

Wilkes, . . . and a vote having been-taken, the mayor an-
nounced that R. J. Porter had received the majority of the votes, and
declared him elected. Mr. Porter being present, then came forward, and
the mayor administered to him the oath of office as a policeman, and he
was at once assigned to duty.”

The plaintiff next offered in evidence the records containing the pro-
ceedings of said board of 12 May, 1883, as follows:

““At the request of Captain Gormley, agent of the Richmond and Dan-
ville Railroad Company, the board proceeded to elect a policeman for
service at the railroad passenger depot, the railroad company agreeing
to pay two-thirds of his salary. Alderman Wilkes moved that R. J.
Porter be elected, and he was élected unanimously, at the same salary
as fixed for the other policemen.”

The plaintiff next offered in evidence the charter and ordinances of
the city of Charlotte, by which it appeared that policemen were elected
for a term of two years, the election of plaintiff, 20 February, 1883,
being for an unexpired term, which ended in May, 1883. The plaintiff
introduced one Fred Nash as a witness, who testified that he had been
secretary and treasurer of the city of Charlotte from a time long prior to
1882 up to this time; that in 1882, to May, 1883, the salary of a police-
man was $45 per month, and in 1883, it was increased to $30 per month;
that the Richmond and Danville Railroad Company never paid anything
to the city on account of Porter’s salary; that in 1882, and to May,
1883, the city paid Porter $15 per month on account of his salary, and
-after the salary was raised, paid him $20 per month.

The plaintiff, R. J. Porter, in his own behalf, testified that he entered
upon his services as policeman at the depot of defendants when he was

first appointed, in February, 1882; that he discharged the duties
(50 ) of a policeman at the depot from that time until in May, 1885;
that his name was first put on the “pay-rolls” of the Richmond
and Danville Railroad Company, and. that he was paid by said com-
pany’s paymaster every month just like the other employees of the com-
pany; that the company paid him for his services from February, 1882,
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until May, 1883, regularly every month, and from the latter time on
until 31 July, 1884, when the company stopped paying him, and had not
paid him for the balance of his term; that the company paid him $30
per month prior to 31 July, 1884; that he served out his full term to
12 May, 1885, and demanded payment of the balance due of the said
company, whlch was refused.

The defendant introduced J. J. Gormley, who testified that he acted
as agent for the defendant in going before the board of aldermen; that
defendants had joint depots; that Porter attended the trains and kept
order until witness quit the service of the company; that he was agent
of both companies.

Mr. Young, for the defendant, testified that he was ticket clerk for
the defendants at their depot, in January, 1885, and was at. the depot
four times in the twenty-four hours; that he d1d not see Porter there
about that time, as he recollected, though he could not say positively
that he was not there; that he never saw him there.

W. A, Moody, for defendant testified that he had been agent for de-
<fendant companies since 1 Augnst 1884 ; that Porter rendered no serv-
ice, to his knowledge, after August, 1884 that witness was there nearly -
every day; Porter was on the pay-rolls for August, 1884, and was allowed
his time, but never paid. “

Mr. Kennedy, for defendant, testified that he was yard dispatcher of
defendant companies, at their depot, in 1884; that Porter never ren-
dered any service to defendant after August, 1884; that he (witness)
had orders not to recognize him (Porter) as policeman for the
company. Cross-examined, he stated that Porter was there, as ( 51)
usual, after August, 1884, but that witness did not recognize him
as serving the railroad company.

The plaintiff, recalled, testified that on or after 4 October, 1884, the
witness Kennedy handed him a letter while he was at the depot acting
as policeman.

The defendant objected to the introduction of the letter.

The plaintiff’s counsel thereupon stated that they proposed to prove
that Kennedy handed the letter to Porter for the purpose of showing,
in contradiction of Kennedy, that Kennedy -did recognize Porter as
policeman at that time, and also as a circumstance tending to corroborate
Porter’s statement that he acted as policeman at the depot after August,
1884, and until May, 1885, and not to prove any fact by the contents of
the letter.

His Honor admitted the evidence of the transaction between Kennedy
and Porter for the purpose indicated, and the defendants excepted.

The plaintiff further testified that Xennedy handed him the letter,
and asked him to attend to the matter; that he acted as policeman for
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defendants at their depot after he received Moody’s notice, and heard
no objection until today; that he had a difficulty with Moody before he
got the notice.
The defendant requested his Honor to charge the jury: ‘
I. That plaintiff is not entitled to recover on his own testimony.
IT. That plaintiff is not entitled to recover on all the facts of the case.
ITI. That according to the record evidence in the cause, the contract
was made with the city of Charlotte by the defendant, and not with the
plaintiff, and the plaintiff cannot recover in this action.
His Honor refused to give these instructions, and, among other
things not excepted to, charged the jury, that if the defendant requested
the eity of Charlotte to appoint a special policeman to be assigned
(52) to duty at its depot for the special benefit of defendant, and it
agreed to pay two-thirds of the policeman’s salary—thirty dol-
" lars—and plaintiff was appointed as such policeman, and performed the
services required of him, he would be entitled to recover of defendant, if
it made the contract.
The defendant excepted to the refusal of the court to give its special
instruetions, and also excepted to the part of the instructions given.
There was a verdict for the plaintiff. -
The defendant moved for a new trial; motion overruled; judgment
for the plaintiff; appeal by defendant. ‘

Platt D. Walker for plasntiff.
Chas. M. Busbee for defendant.

MzrriMon, J., after stating the facts: The letter handed to-the plain-
tiff on 4 October, 1884, by the “yard dispatcher” of the defendant, was
clearly competent evidence, as tending to prove, not the truth of what
was said in it, but that the agent of the defendant at and about its
depot, where the plaintiff, in the eourse of his employment as policeman
was accustomed to be, recognized and treated him as a policeman in the
service of the defendant, as contemplated by the contract of employment
alleged in the complaint. - And moreover, the fact of handing the letter
to the plaintiff, and directing him to do service, was evidence corrobora-
tive of ‘his testimony, while it tended to contradict the witness who
handed it to him.

The defendant was not entitled to the special instructions which its
counsel requested the court to give the jury, because, if the jury believed
the evidence in the view of it contended for by the plaintiff, he was
entitled to their verdict. There was evidence tending to prove the con-

tract of employment, and service rendered the defendant in pur-
(53 ) suance of it, substantially as alleged in the complaint, while
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there was evidence introduced by the defendant to the contrary. It
was the province of the jury to hear and weigh it all, and determine
* what part of it they would believe. Nor was the contract in question
made by the defendant entirely with the board of aldermen of the town
of Charlotte. It was, indeed, a party to it, but so also was the plaintiff,
in substance and legal effect.

The board of aldermen, at the instance of the defendant, agreed to
appoint the plaintiff to be policeman, and did. so appoint him, to do
special police service at and about its depot, and to pay him a fixed part
of the compensation agreed to be paid to him; the defendant, as certainly
agreeing to pay him another fixed part of it; the plaintiff agreeing on
his part, to accept the appointment with its terms, and to do the service
required. This seems to us to be the fair, practical import and effect
of the contract—a sort of arrangement for the convenience of all, and
for the special benefit of the defendant. The parties so understood and
acted upon it. The defendant understanding that it had agreed to pay
the plaintiff a certain part of his salary, placed his name on its “pay-
- roll,” and for a considerable while regularly paid him the compensation
it agreed to pay. There is nothing of which we can conceive, in the
nature of the arrangement and contract, that rendered it essential that
the plaintiff’s wages should go into the hands of the board of aldermen,
and thence into his own hands. That would be a useless sort of circum-
ambulation that ill comports with practical business transactions; and it
is not surprising that the defendant took this view, until this action
was brought. Whether the plaintiff did serviece in pursuance of the
contract as alleged by him, was a question of fact to be determined by
the jury, and this they found in favor of the plaintiff.

The instructions given the jury by the court were substantially ( 54 )
correct. Judgment affirmed.

No error. Affirmed.

T. B. TWITTY Er AL, EXECUTORS, v. W. B. LOVELACE.

Contract to Convey Land—Powers—Executors.

1. Where, acting under a power conferred by a will to dispose of the testator’s
estate in his land, the executor contracts to sell the testator’s interest in
a certain tract of land, and upon payment of the purchase money to convey
such interest in fee to the purchaser, the executor is not liable, under the
terms of ‘this contract, either individually or in his representative capacity,
for a failure in making title to a part of the land. )
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2. Before the act of 1797 (The Code, sec. 1492), when the obligor in a bond to

make title died before doing so, the obligee had to look to the heirs, but

- that act conferred the power to make title in such cases upon the adminis-

trator, but he could only convey such title as his intestate had, and this
only to the purchaser,

(Osborne v. McMillan, 5 Jones, 109; cited and approved.)

Crvin action, tried before Avery, J., at Spring Term, 1886, of RuTa-
BrFoRD Superior Court.

-The plaintiffs, executors of Sarah Hamilton, by virtue of a power
conferred in her will, made sale of certain land as belonging to her to
the defendant, and some three or four weeks thereafter, executed and
delivered to him the following instrument in writing:

“Bonp ror TrrLe.—Received of W. B. Lovelace $1,500 (check) on
First National Bank, Charlotte, drawn by H. D. Lee & Co., in favor of
‘W. B. Lovelace, and endorsed by him to L. F. Churchill, also a note
for $1,500, to be due, with interest at eight per cent from date (27 De-

cember, 1883), on 1 December, 1884, the above being the consid-
( 55 ) eration for Miss Sarah Hamilton’s interest in her farm, known

as her Second Broad River plantation, containing about 465 acres,
and on payment of said note and interest, W. B. Lovelace is to have a
deed in fee for said interest, from the executors of said "deceased.
27 December, 1883.”

The. present action is to recover the amount due on the note, which
represents the residue of the purchase money. The defendant resists the
payment of the debt in full, alleging that the testatrix had only an estate
for life in a portion of the land mentioned in the contract, consisting of
136 acres, for which suit has been brought against him by persons
claiming as heirs at law of one James Arthur, and which suit had been
compromised, and the title assured, by the payment of $200. For this
sum he demands a deduction from what he yet owes. Two issues were
submitted and responded to by the jury, to wit:

1. Are the plaintiffs unable to perform their contract set forth in the
complaint? Answer: No. ‘

2. What are defendant’s damages? Answer: None.

During the trial the court announced that the jury would be in-
structed, that upon its face, the contract undertook to convey only such
interest as the testatrix had in the land, and that the defendant was not
entitled to damages under his counterclaim in abatement of the debt, if
the plaintiffs were able and willing to make such conveyance.

* The defendant thereupon, before the jury were charged, moved to add
this additional issue: “Wag the price mentioned in the contract a fair
price for an estate in fee simple in the land described in the complaint?
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The motion was refused, and the defendant excepted and appealed
from the judgment against hlm

W. P. Bynum for plaintiffs.
John F. Hoke for defendant.

Sarrr, C. J., after stating the facts: The only question pre- ( 56 )
sented on the appeal, is the correctness of the interpretation put
upon the contract by the court, since the refusal to allow a third issue,
if the subject of exception at that stage of the trial is connected with and
dependent on it. In this we concur in the opinion of the judge, that a
conveyance of the interest which the testatrix had in the entire tract,
fulfills the requirements of the contract. It is stated that the sale of the
premises was made some weeks before the paper-writing was delivered,
and it is not to be supposed that the verbal contained more stringent
obligations than are found in the written undertaking. The executors
were but exercising a power, and acting as trustees in earrying out the
directions of the will which confers the power and imposes the trust,
and this would be done by selling the estate, whatever that might be,
which was vested in the testatrix, without a personal assumption as to
its nature and extent. This is plainly expressed in the contract itself,
for it declares the price to be paid is “the consideration for Miss Sarah
Hamalton’s nterest in her farm,” and that when the purchase money
has been paid, the defendant “is to have a deed in fee for said snterest
from the executors.” The stipulation is to convey her interest, and to
execute a deed in form sufficient to pass her estate in fee simple, if such
she had.

It would be most unreasonable to expect the executors to enter into a
‘personal obligation as to the title, or to attempt to impose it upon the
trust estate. The latter they could not do, since the power given is to
dispose of the testatrix’s estate—not a larger or a better estate than she
possessed in the farm, but that estate or interest which was vested in
her. We have an illustration of the principle in Osborne v. McMillan,
5 Jones, 109, where the administrator of one who had entered into a
contract for the gsale of land, and had not made the deed, executed a
* deed therefor containing a covenant of quiet enjoyment, under the act -
of 1797 (The Code, sec. 1492), and was sued because of an evie-
tion under a paramount title in another. Delivering the opinion, ( 57 )
Nash, C. J., uses this langunage:

“Before the passage of the act of 1797, when a vendor entered into a
bond to make title, and died before doing s0,-his heirs were the proper
persons on whom the purchaser had the right to call for the necessary
conveyance. If they refused to convey the title, the purchaser was
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driven into a Court of Equity, and to such a suit the heirs were neces-
sary parties. This proceeding was attended with much delay, trouble
and expense. To avoid this expense; trouble and delay, the acts were
passed, and they are express in limiting the operation of the adminis-
trator’s deed, so far as the estofe of the intestate is concerned, to the
title of the intestate.”

The analogy in the cases is strong. As the statute enables the repre-
sentative to pass the intestate’s or testator’s title, and this only to the
purchager, so the will, without aid from the statute, confers the same
power to sell and convey the title of the testatrix in the land, and this is
the full extent to which, as executors, discharging a fiduciary duty, the
defendants could go, or have attémpted to go.

There is no error, and the judgment must be affirmed.

No error. © Affirmed.

M. P. PEGRAM v. THE WESTERN UNION TELEGRAPH COMPANY.
Telegraph Companies—N egligence.

1. An' act which under some circumstances would be simply negligent under
other circumstances would be grossly negligent.

2. A telegraph company may limit its liability from ordinary negligence in
sending unrepeated messages to the amount paid for the transmission of
the message, but it cannot exempt itself where there has been gross neg-
ligence. .

3. What would be ordinary negligence in sending a message apparently of
small consequence, might be gross negligence where it was manifest that
the message was important.

4. A party sending a telegram is charged with notice of the printed contract
at the top of the message, whether he has read it or not.

5. The failure by a telegraph company to employ careful and skillful operators
is gross negligence.
(Lassiter v. Telegraph Co., 89 N. C., 336; distinguished.)

(:58) Ta1s was a civil action, tried before Montgomery, J., at No-
vember Special Term, 1886, of the Superior Court of MrcgLEN-
sURe County.,
The defendant is a duly incorporated company, whose business it 1s
to transmit. messages over its lines for pay.
The plaintiff was engaged in the ¢ity of Charlotte, in the business of
buying and selling railroad and other stocks for profit, and one Wm. C.
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Sedden was engaged in similar business, under the firm name of Wm. C.
Sedden & Co., in the city of Richmond, Virginia. On 14 February,
1881, the plaintiff delivered to the defendant, at its office in Charlotte,
for transmission over its line to the said W. C. Seddern, in Richmond, a
message in the following words: s

“Party offers one hundred shares C. C. & A, at forty-three Answer
quick.”

The charges for said message were paid, and the defendant company
undertook and contracted, in consideration thereof, to transmit it. In
response to the telegram so sent to the said Sedden, he caused to be
transmitted to the plaintiff, over the same line, on the same day, a tele-
gram in the following words, to wit: “Will take one hundred shares;
draw at sight with stock attached, if wish.”

The telegram delivered by the defendant company to W. C. Sedden
at Richmond, was not the one sent by the plaintiff, but was in the follow-
ing words: “Party offers one hundred shares C. C. & A. at forty. Answer
quick.”

The plaintiff alleges that in consequence of the offer of the ( 59)
stock at” forty dollars per share, as stated in the telegram de-
livered to the said Sedden in Richmond, he immediately sold the amount
of said stock in Richmond, at the price of $41.75 per share, which was
then the market price of the stock in that city, but in order to deliver
the same, he had to purchase other stock of the said railroad, at that
price or more, and that by reason of the said error in the price, and the
negligence and carelessness of the defendant, the plaintiff was compelled
to pay to the said Sedden the difference between 100 shares of said stock
at $40 per share, and the same stock at $41.75 per share, and other costs
and damages to the amount of $250.

For a second cause of action he alleges that the mistake in the trans-
mission of the message, was owing to the gross and wilful negligence
and carelessness of the defendant, whereby the loss and damage were sus-
tained, for the recovery of Whlch this action is brought.

The defendant admits the receipt and transmission of the message as
alleged, but says that the price charged was only sixty-two cents, being
the sum charged for messages of that length not required to be repeated
to prevent mistakes, and says that the plaintiff was distinetly notified
that mistakes were liable to oceur in the transmission of messages, and
that to guard against such mistakes, it was necessary to repeat the mes-
sage for comparison, and that the charge for so repeating, was an addi-
tion of ome-half to the regular charge; that the plaintiff was also dis-
tinctly notified that the defendant would not be liable for failure in the
correct transmission and delivering of said message, unless the same
was 30 repeated ; that the plaintiff elected not to pay the addltlonal toll
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or charge, but expressly agreed with the defendant that, in considera-
tion of its sending the message for the reduced toll, it should not be liable
for any mistake or -delays, or for nondelivery of such unrepeated mes-

sage, whether happening by the negligence of .its servants or
( 60 ) otherwise, beyond the amount received for sending the same,

and that the defendant contracted .to transmit the message upon
this agreement, and that the mistake occurred in the course of trans-
mitting it over the wires and receiving it in Richmond.”

The answer denies that the mistake was the result of carelessness or
negligence, but was naturally incident to unrepeated messages, always
liable to occur, and of this the plaintiff had full knowledge and notice,
and by his agreement exempted the defendant from liability in respect
thereof.

To the second cause of action the defendant answers, denying that the
error or mistake was owing to the gross and wilful carelessness or negli-
gence of the defenidant or its employees, and demes liability on aceount
of said mistake. ‘

The plaintiff testifies that he dehvered the orlgmal message to the de-

fendant company; that he writes a legible hand, and that he prepaid the
charges. In two hours after sending the message he received a reply
from Sedden & Co. -The next day he discovered the mistake, by receiv-
ing a letter or message.
- The plaintiff then offered to show that he did not read the printed
matter on the telegram, and did not know its contents. This was ob-
jected to, and the objection sustained and exception noted. The printed
matter referred to, contains limitations upon the liability of the de-
fendant in sendmg unrepeated messages, substantially as averred in its
answer, and the printed request, preceding the written part of the mes-
sage: “Send the following message, subject to the above terms, which
are agreed to.”

There was a judgment for the plaintiff for the sum of sixty-two
cents—the cost of the message—and he appealed. .

W. P. Bynum and. Platt D. Walker (A. Burwell was with them on
the brief) for plaintiff.
John Devereux, Jr., for defendant.

(61) Davis, J., after stating the facts: That the limitations restrict-

ing the liabilities of telegraph companies in the transmission of
unrepeated mesgages are reasonable and proper, and that such limita-
tions are binding upon the sender of a message who elects to take the
risk of sending it unrepeated, rather than pay the small additional cost
to secure accuracy, we regard as settled by the case of Lassiter v. Tele-
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graph Co., 89 N. C., 336, and the authorities there cited; but, as was
said in that case: “The exemption is not extended to acts or omissions
involving gross negligence, but are confined to such as are ineident to
the service, and may occur where there is but slight attaching culpa-
bility in its officers and employees.”
 Negligence and gross negligence are relative terms. An act, under
certain cirmustances, might be simply negligent; the same act, under
other circumstances, mlght be grossly negligent.
Undoubtedly, a carrier would be charged with greater care in handling
valuable glassware than iron ware, or in transporting a package of gold
than one of brass. So, what might be slight negligence in a telegraph
operator in transmlttlng a message of small apparent importance, might
be gross negligence in transmitting one of apparently great importance.
Conceding that the defendant ¢ompany had a right to limit its lia-
bility, and that the plaintiff was charged with notice of the printed
matter contained in the telegram sent, but that such limitation did not
extend to acts of gross negligence, was there evidence of such negligence
in this case? It was the duty of the defendant to employ competent
operators; there was evidence tending to show that the operator at Rich-
mond was not competent. The witness, Dodge, said: “I did not con-
sider the operator at Richmond a competent man.” Dodge had been
manager of the defendant’s office at Charlotte, and testifies as to the
method of transmitting messages. He testifies that the message
sent contained fourteen words, and that he sent it exactly as ( 62)
written. He says: “I telegraphed that I was sending fourteen
words. I put fourteen words on the wires. It would be the duty of the
receiving operator to answer, ‘O.K. if le received the number of words.
If the message received did mot contain that number of words .
It was his duty to telegraph me that it was short. In this case, I
put the telegram on the wires correctly. He telegraphed me, ‘O. K.,
which means that he received the words correetly. I should say the
wires were all right that day, and in good working order. . . . I
have been operating for thirty-seven years, and I think I can give an
opinion as to the competency of the operator at Richmond. My opinion
“was that he was not a fair operator for that office.” "The message de-
livered to the operator at Charlotte contained a proposition to Sedden &
Co., to sell them stock at “forty-three”; the message delivered read
“forty ” leaving out the word “three.” The witness Dodge says: “It is
possible, but hardly probable, that the word ‘three’ could have been lost;
but by the exercise of ordinary care, the mistake could have been
avoided.”

. This case"is clearly :distinguishable from Lassiter v. Telegmph Co.,
supra. In that case, the mere fact of the mistake was the only evidence
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of negligence. The number of words sent was the number of words
received. There was no evidence as to how the mistake occurred, and no
evidence of carelessness or incompetency on the part of the agents of the
company. Nor was there anythmg to indicate that the message was of
special importance.

Could the mistake here have been avoided by the exercise of ordinary
care? Or was it the result of gross negligence?

The only issues which his Honor allowed to be submitted were:

First. Was the word “three” omltted by the gross negligence of the
defendant or its servants?

Second. What are the plaintiff’s damages, if any?
(63) The court instructed the jury that there was no sufficient evi-
dence to go to them on which they could find that there was gross

negligence, and they must respond to the first issue—No.

We think there was evidence of gross negligence, and that the court
erred in not submitting it to the jury.

The plaintiff is entitled to a new trial. Let this be certified.

Error. - Reversed.

Cited: Thompson v. Tel. Co., 107 N. C., 457; Brown v. Tel. Co., 111
N. C,, 191; Rhyne v. Tel. Co., 164 N. C., 894.

R. R, PORTER ADMINISTRATOR, V. WESTERN NORTH CAROLINA
RAILROAD COMPANY.

Certiorart.

1. A certiorari in order to correct the case on appeal will not be granted,
when it appears from the petitionr that the particulars in which the peti-
tioner asks to have it changed, are not material to the proper hearing of
the case.

2. Where it is sought to have the case as settled by the judge corrected by a
certiorari, the petitioner should set out hig grounds for believing that
the judge would make the corrections if given an opportunity, and not
merely that he believes that probably the judge would do so.

(McDaniel v. King, 89 N. C., 29; Currie v. Clark, 90 N. C,, 19; Cheeck v. Wal-
gon, ibid., 802; Ware v. Nesbit, 92 N. C., 202; 8. v. Gooch, 94 N. C., 986;
cited and approved.)

" PeriTion by the defendant for a certiorari, heard at February Term,
1887, of the Supreme Court.
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The petition of the defendant for the writ of certiorar: represents that
plaintiff’s counsel prepared the ease on appeal, which, with defendant’s
exceptions, was delivered to the presiding judge for his examina-
tion and settlement. That as settled by him, petitioner is in- ( 64)
formed, it was sent by mail to the clerk of the Superior Court of
Buncombe, but for some reason, never reached his office; that about
three months later, another case was made out by the judge, and sent to
the clerk, and is that certified in the transeript to this Court; that the
present case, unlike what he learns was the former, does not, as did the
other, set out the facts in full; that among the imperfections, the case
omits to state that the first issue was changed after verdiet (but in what
particular is not shown) ; that it fails to state that the fourth issue, to
which the next is a natural sequence, was submitted at the plaintiff’s -
instance, after the argument had begun, and over defendant’s exception;
that the jury were charged upon each issue, and the responses thereto,
treated as a special verdict; and also, that it is probable that his Honor
would make the suggested corrections, if he had opportumty to do so.

The petition is signed by counsel, and the facts in it sworn to by both
of them, while a separate aﬂidavn; on another matter, is filed by the
other.

The plaintiff in his answer admits the allegatlons made in regard to
the preparation of the .case on appeal, but in reply to the charge of
omisgions, says: That the only change in the first issue, was in adding
to it, as first framed, the concluding words “by the defendant,” which
wasg suggested by the court, and this was done “by consent of counsel for
the defendant” ; that no complaint is made of the manner of setting out
the evidence, and the defendant’s counsel expressed at the trial his satis-
faction with the verdict, and, deeming it favorable for the defense,
moved for and obtained judgment thereon against the plaintiff.

No counsel for plaintiff.
C. M. Busbee for defendant.’

Smrra, C. J., after stating the facts: There is no sufficient (65)
ground shown for our interposition, in giving an opportunity to
the judge to modlfy the statement, nor do those suggested appear mate-
rial in disposing of the appeal. The defendant does not appeal from
any ruling of the court, and the sole inquiry is, as to the Judgment that
should be rendered upon the facts ascertained.
. Moreover, there are no reasons suggested why the judge would favor-
ably ,enterta_in an application for amendment, and no facts stated to
warrant the opinion that he would “probably” make any change or addi-
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tion, if the matter was again brought before him. The grounds of the
applicant’s belief should be given, that we may judge of their sufficiency.

If reasonable grounds. exist and they so appear, this Court may cause
the matter complained of to come again before the judge, to enable him
to review it and “to correct any error as he may deem proper.” McDansel
v. King, 89 N. C., 29.

It ought to appear upon facts shown, “that the court would probably
make the correction.” Currie v. Clark, 90 N. C.; 19; Cheek v. Watson,
wid., 8025 Ware v. Nesbit, 92 N. C., 202.

Where the action of the court has been careful and considerate, no
oceasion for “interference is presented.” 8. v. Gooch, 94 N. C., 986.

Such we deem the present application, and the writ must be refused.

Denied.

Cited: Boyer v. Teague, 106 N. C., 574; Lowe v. Elliott, 107 N. C,,
7193 Broadwell 4. Ray, 111 N. C., 457; Bank v.- Bridgers, 114 N. C,,
108; Riggan v. Sledge, 116 N. C., 92; Cameron v. Power Co., 13TN. C,,
101; Slocumd v. Oomtmctwn O'o 142 N. C,, 352; Paul v. ‘Burtovn 180
N. (} 48.

(66)

R. R. PORTER, ApMINISTRATOR, v. WESTERN NORTH CAROLINA
RAILROAD COMPANY.

Issues—General and Special Verdicts—Contributory Negligence.

1. Where issues are submitted which are not raised by the pleadings, without
objection in the court below, objection cannot be made to them for the
first time in this Court, and the findings must stand.

2. Where the jury respond affirmatively or negatively to the issues submitted
to them, it is a general verdict although there be several issues; when
they state the facts, and leave the court to apply the law arising upon
them, it is a special verdiet.

3. In actions for the recovery of money only, or of specific real property, the
jury may in their discretion render either a general or special verdict,
but in all other cases the court may direct them to find a special verdict,
and it may instruct them, if they find a general verdict, to find upon
particular questions of fact, material in.the.case, but which are not put
in issue by the pleadings.

* 4. Where a servant knows that his coservant is negligent and reckless, and
unfit for his employment, and yet continues in the service of the common
master, and is injured by the negligence of such reckless fellow-servant,
nothing else appearing, he has contributed to the injury and cannot re-

cover.
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5. Where a servant remains in the employment of his master after he knows
that a fellow-servant is incompetent, he does not contract by implication
to take the rigk, but if prevented from recovering on this ground, it w1ll
be by reason of contributory negligence.

6. Where the findings on the issues are contradictory, a new trial will be
granted.

7. So, where in response to one issue the jury found that there was no con-
tributory negligence, but in response to another, they found that the plain-
tiff’s intestate knew of the reckless character of his fellow-servant by
whose negligence the injury occurred, a new trial was granted.

(Henry v. Rich, 64 N. C., 379; Miller v. Miller, 89 N. C., 209; Swann v. Wad-
dell, 91 N. C., 108; Wright v. Cain, 93 N. C., 296; Willis v. Branch, 94
N. C, 142; Paiton v. R. R., 98 N. C., 455; Smith v. McGregor, 96 N. C.,
101; Morrison v. Watson, 95 N. C., 479; Crutchfield v. R. R., 78 N. C,
300; Johnson v. R. R., 81 N. C., 453; Pleasants v. R. R., 95 N. C., 195;
Bank v. Alexzander, 84 N, C., 30; Mitchell v. Brown, 88 N. C., 156 ; Hilliard
v. Outlaw, 92 N. C., 266; Turﬂmtme . R R, 92 N. C, 688 cited and
approved.)

(Cowles v. R. R., 84 N. C,, 311; cited in the dissenting opinion.)

Crvir aorion, tried before Awvery, J., and a jury, at August ( 67)
Term, 1886, of BuncomBe Superior Court.

The following is the single paragraph of the complaint that gives rise
to the issues of fact and law that arise in this case.

“3. That on or about 5 May, 1883, one Daniel Donavin, the intestate
of the plaintiff, was employed by, and in the service of, the defendant
company, as a laborer and watchman at the Swannanoa Tunnel on said
railroad, in connection with its business of operating said railroad; that
while he was so employed, and duly engaged about his business and
service as such laborer and watechman so in the service and employ of
the defendant company, the defendant company, unskillfully, carelessly,
negligently and recklessly, so managed, moved and ran one of its engines,
as to strike and run said engine against, upon and over the body of the
intestate, and thus instantly to kill him, the said intestate; and that the
plaintiff, by reason of such killing of his intestate, has become entitled to
recover from the defendant company thirty thousand dollars.”

The material parts of the answer are as follows:

“3. Defendant admits that Donavin was a watchman in its employ-
ment at Swannanoa Tunnell. Defendant denies the rest of allegation
No. 3. .

Defendant for a further defense says:

1. That it is informed and believes, that the deceased came to h1s
death by his own negligence, in not getting out of the way of an engine,
and by not being in his proper place when killed; or,
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(68) 2. That if he was killed through neghgence at all, it was by
the negligence of the engineer running the engine, WhO was a
fellow-servant of the deceased; or,

. 8. That it was from some unknown cause or accident, for Whmh the
defendant is not liable.”

At the trial the court submitted issues to the jury, whereof the fol-
lowing are copies, to which they responded as stated at the end of each:

1. Was the plaintiff’s intestate injured by the unskillful, careless and
negligent management of one of the defendant’s engines, by the de-
fendant? Answer: Yes.

2. Did plaintiff’s intestate contribute to hig own injury by his negli-
gence? Answer: No.

3. Was the death of plaln‘aﬁ"s intestate caused by the negligence of
Jack Edwards, an engineer and fellow—servant of plaintiff’s intestate?
Answer: Yes.

4. Did the defendant company retain the‘sald Edwards in its service -
after the defendant company had knowledge, or by reasonable diligence
might have ascertained, that said Edwards was incompetent, inefficient
or reckless in running hls engine? Answer: Yes.

5. Did the plaintiff’s intestate know that said Jack Edwards was in-
competent, ineflicient or careless in running an engine, and with such
knowledge remain in the servieé of the defendant till he was kllled?
Answer: Yes.

6. What is plaintiff’s damage9 Answer Nine thousand five hundred
dollars.”

The court instructed the jury on the law and testimony bearing upon

each of said issues.
(69) The plamtlﬂ" did not except, before or after verdict, to the

instructions given or instructions refused. The plaintiff déclined
after verdict to move for a new trial. After the rendition of the verdiet,
the plaintiff moved the court for judgment upon the findings of the
jury, on the first, second and sixth issues especially, and upon the whole
verdict, in favor of the plaintiff for the sum of nine thousand five hun-
dred dollars, and the costs of the action.

In the instructions given by the court bearing upon the second issue,
and when the attention of the jury was directed to said issue, the court
recapitulated all of the testimony offered by the parties, to show that
plaintiff’s intestate either did or did not contribute by his own negligence
to cause the i 1n3ury, but no reference was made by the court to the testi-
mony as bearing upon this question, whether the plamtlﬁ’s intestate
knew that Edwards was a reckless engineer, and remained in the service
of the defendant company after he had such knowledge.
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In the instructions given to the jury bearing upon the fifth issue,
however, the court stated to the jury, as counsel on both sides had stated
in the argument, that the only testimony bearing upon that issue, was
~ the testimony of the wife of plaintiff’s intestate, as to what he said to

her about Jack Edwards. :

The defendant’s counsel contended that there was no conflict between
the findings on the second and fifth issues, and if there was any. such
conflict, the ﬁndmgs on the fifth issue, being a special finding, would
control under section 410 of The Code.

The court refused the motion for judgment by plaintiff, and rendered
judgment for defendant for the costs. The plaintiff excepted to said
judgment and to the refusal of his motion for judgment, and appealed.

John Devereux, Jr., (J. H. Merrimon also filed a brief) for (70)
plaintiff.

Charles M. Busbee (D. Schenck and C’ha,(rles Price also filed a bmef )
for defendant.

MERRIMON, J, after stating the facts: It is true, as contended by the
counsel of the appellant on the argument here, that the pleadings did not
raise the fourth and fifth issues. submitted to the jury in.this case. It
wag therefore irregular to submit them, but it does not appear in the
record that the appellant objected. to them at the trial or at all, in the
court below, nor is error assigned as to them, nor can error in,such
respect be ass1gned in this Court, as has been dee1ded in many cases..

The verdiet, in response to these isgues, must be accepted and. aeted
upon, for any proper purpose in connection with the judgment given, or
that ought to have been given by the court. Improper issues should.be
objected to in apt time, and if it should turn .out that submitting them
resulted in prejudice to the party complaining, this would be ground for
a-new trial. Issues arise upon. the pleadings, and the. court has not
authority to submit others that do not so arise in its discretion. It is a
mistaken notion that seems to be entertained by some of the professmn,
that the statute confers such power. Generally, however, when issues of
fact, not raised by the pleadings, are submitted to the jury without
objection, the presumption is, that they were submitted by consent of
parties. Henry v. Rich, 64 N. C., 879; Miller ». Miller, 89 N..C., 209;
Swann v. Waddell, 91 N. C., 108; Wright v. Cain, 93 N, C., 296; Willis
v. Branch, 94 N. C,, 142; Patton v. R. B., 96 N..C:, 455; Smith v.
McGregor, 96 N. C., 101.

The counsel for the appellee conceding that these issues were. not
raised by the pleadings, insisted that the statute (The Code, sec.. éLOB),
authorized the court, in its diseretion, to submit. them; and: that,
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(’11) although the finding of facts in response to the fifth issue is

inconsistent with the general verdict in response to the second
issue, the former must prevail, as provided by the statute (The Code,
sec. 410), and therefore, the court properly gave judgment for the de-
fendant. '

This argument, it seems to us, is based upon a misapprehension of the
nature, extent and effect of the findings of the jury in response to the
several issues submitted, and particularly the second and fifth.

The statute (The Code, sec. 408), prescribes that, “a general verdict
is that by which the jury pronounce generally upon all or any of the
issues, either in favor of the plaintiff or defendant. A special verdict is
that by which the jury find the facts only, leaving the judgment to the
court.” This implies that the verdict is general, when the jury, under
appropriate instructions from the court as to the law applicable, simply
respond affirmatively or negatively to the issues submitted—that it is
special when it finds the facts in evidence, pertinent to, and bearing upon
the issues submitted—when it states the facts, and leaves the court to
apply the law pertinent and arising upon them. Morrison v. Watson,
95 N. C,, 479.

Ordinarily, the verdict of the jury is general, upon the issues sub-
mitted to them, but this is not necessarily so. The statute (The Code,
sec. 409), prescribes that, “in every action for the recovery of money
only, or specific real property, the jury in their discretion, may render
a general or special verdict. In all other cases, the court may direct the
jury to find a special verdict in writing, upon all or any of the issues;
and in all cases, may instruct them, if they render a general verdict, to
find upon particular questions of fact, to be stated tn writing, and may
direct a written finding thereon. The gpecial verdict or finding shall be

filed with the clerk, and entered upon the minutes.”
(72) It thus appears that in certain specified classes of cases, the

jury may, in their discretion, render a special verdiet. In. all
other cases the court may direct them to find a special verdict in writing
upon all or any one or more of the issues; and it may ihstruct them if
they render a general verdict, “to find upon particular questions of fact,
to be stated in writing, and may direct a written finding thereon.” The
purpose of this provision is, to settle some important, leading question
of fact, arising in the case, that is not made an issuable fact in the plead-
ings, but is one which the court deems material to a just determination of
the case. In such case;the fact is found, and the court will determine its
legal bearing and effect.

In the present case six issues were submitted to the jury. Their
verdict upon each was general—a simple affirmative or negative response.
The jury did not purport to render, nor did they in effect render a
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special verdict. - Nor did the court instruct them to find a special verdict
in writing, upon all or any of the issues; nor did it instruct them to
“find upon particular questions of fact,” stated in writing; nor did they
make such findings.

All the issues submitted are supposed to have arisen upon the plead-
ings, and the verdict as to each is general, and must be so accepted by
the court.

The statute (The Code, sec. 410), which provides that, “Where a
special finding of faets shall be inconsistent with the general verdmt the
former shall control the latter, and the court shall give judgment accord-
ingly,” does not apply, because, as we have seen, there is no special find-
ing upon a question, or questions of fact, as contemplated by it. The
findings are all upon issues, and not guestions, of fact.

If the court intended, as allowed by the statute, to instruct the jury
to- find upon “partlcular questions of fact,” embraced by the third,
fourth, and fifth issues, it should have stated the questions in writing,
and the jury should have found the facts—many or few—as in
case of a special verdict, so that the ecourt could have determined ( 73 )
their legal effect and application, and moreover, so that, if error
had been assigned in such respect, this Court could, upon appeal, have
corrected any error that might have appeared.

Then, treating the verdict as to all the issues ds general, did it war-
rant the judgment the court gave in favor of the defendant? We think
it did not. Manifestly, the findings upon the first, second and sixth
issues, without regard to the findings upon the other issues, entitled the
plaintiff to judgment. It appears from these, that the defendant, care-
lessly, negligently, and tortiously injured the intestate of the plaintiff,
as alleged, and that the intestate did not contribute to his own injury by
his negligence, and the damages are ascertained.

But the findings upon the third, fourth, and fifth issues, are incon-
sistent with the findings just referred to, and thus the verdict upon all
the issues, as a whole, is rendered not only inconsistent and contradie-
tory, but unintelligible, and no judgment ought to be rendered upon it.

It is first found broadly and without qualification, that there was no
contributory negligence on the part of the intestate of the plaintiff, and
in response to the fifth issue, in legal effect, that there was such negli-
gence. - For if the intestate and engine-man were fellow-servants; as the
jury found they were, and the latter was negligent and unfit for the
common service, and dangerous in doing such service to his fellow-
servants, and the intestate well and clearly knew these facts, and with
such knowledge continued in the service of the defendant while the
engine-man did likewise, he wag thus negligent himself, and when he
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encountered the injury complained of, occasioned by the negligence of
the engine-man, nothing else appearing, by such negligence on his part,
he contributed to his own injury. Cruéchfield ». B. R., 78 N. C., 300;
Johnson v. B. B., 81 N. C., 453; Pleasants v. B. R., 95 N. C,,
(74) 195; Wood on Master and Servant, sections 885, 422, 423;
3 Wood Railway Law, secs. 394, 396; Whitaker’s Smith on Neg,.,
note on p. 397.

The fifth issue, and the finding of the jury upon it, is indefinite and
unsatisfactory as an ascertainment of contributory negligence. At
what time the intestate first knew of the incompetency and dangerous
carelessness of the engine-man—the extent of his knowledge in these re-
spects, and how long he had such knowledge before he suffered the injury
complained of, do not appear. And the evidence upon which this finding
is based, is quite as indefinite and unsatisfactory. Nevertheless, as the
issue and the finding of the jury upon it were treated as sufficient, and
there was no objection, the verdict must be deemed a finding that there
was contributory negligence. So that, there are two contradictory find-
ings. Which is the true one? Which shall the Court accept as true?
Why shall it accept one and not the other? Such findings leave the
issues of fact undetermined, and it is not the province of the Court,
unless by consent, to determine them. The material facts are contra-
dietory, and no judgment can be rendered. In such a case, the Court
will direct a new trial. Bank v. Alexander, 84 N. C., 305 Mutchell v.
Brown, 88 N. C,, 156; Hilliard v. Outlaw, 92 N. C., 266; Turrentine v.
B. B., bid., 638; M ovrrwon v. Watson, supra. ;

The learned counsel for the appellee insisted on the argument that
the facts ascertained by the verdict upon the fifth issue, did not, in legal
effect, constitute contributory negligence, but was in effect, a finding
that the intestate of the plaintiff, “agreed with the defendant company
to risk the consequences of this dangerous contact and association” with
the engine-man.

We cannot accept this view as correct. The law implies that the
servant agrees to accept the ordinary risks incident to the business or

service which he engages to do, but it does not imply that he
(75 ) shall or will take upon himself extraordinary hazard, and espe-

cially such danger as the employer is bound to prevent and avert
by the exercise of reasonable diligence on his part. ~Generally and
ordinarily, the master and servant, in the contract of employment be-
tween them, do not contemplate extra hazards and unusual dangers
ariging in the course of the service to be done, and hence the law does not
imply, in the absence of express stipulation to that effect, that the con-
tract embraced such hazards. - So far as appears; the contract of em~
ployment between the mtestate of the plaintiff and the defendant was
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the ordinary one in such cases. The parties did not contemplate extra
and unusual hazards, nor such dangers arising from the rash and
dangerous acts of the unfit engine-man, nor does the contract embrace
them by implication.

The most that can be said in this respect is, that the intestate, by
remaining in the defendant’s service after he had certain knowledge of
the unfitness of his fellow-servant engine-man—the defendant having
the like knowledge—assumed the extra hazard as to his fellow-servant,
and thereby waived his right to redress against the defendant in case of
injury arising to him from that servant’s reckless act. But by thus
remaining in the defendant’s service, he was negligent as to his own
safety, and by such negligence contributed to his own injury, in the
absence of anything to the contrary, just as certainly as if he had used,
in the course of his employment, a defective and dangerous locomotive,
or other defective implement, knowing the same to be dangerous and
had suffered injury from the same, by reason of such defects.

It was the intestate’s duty to aveid such hazard; he was negligent in
failing to do so, and thus unfortunately contributed to the loss of his
life.

The verdict and judgment must be set aside, and a new trial had
according to law.

To that end, let this opinion be certified to the Superior Court. ( 76 )
It is so ordered.

Davis, J. I concur in the opinion granting a new trial.

Swmrrw, C. J., dissenting. As I do not concur with the Court in setting
aside the verdict as self-contradictory, but am of opinion that judgment
was properly rendered upon it in favor of the defendant, it is necessary
for me to state the reasons upon which the dissent is based. Six issues
were presented to and passed on-by the jury, of which those numbered
2 and 5 are supposed to be in irreconcilable conflict, and to call for a
reference to another jury, upon the ground that the intestate’s co-
operative negligence, denied in the first, is affirmed in the latter finding.
I do not so interpret the case.

The finding upon the first three issues, as explained in the third, pre-
sents the case in whieh one servant is injured, in the present instance
loses his life, by the negligence and want of due care of another, fellow-
servants of the same master, for the consequences of which the authori-
ties are uniform in holding that the common prinecipal is not liable.
Such hazards incident to the same, are voluntarily assumed in entering
the service under an ¢mplied, involved in the actual contract. Contribu-
tory negligenee on the part of the injured, is not a material element in
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the exoneration, for if not present, and the injury proceeds from the
sole careléssness of the employee, the result is the same.

To remove these obstacles to a recovery, and to bring home to the de-
fendant its own pegligence, the fourth and fifth issues were framed and
passed on, from which it appears that the engine-man had before shown
his unfitness for the place—indeed a recklessness in conducting his

engine, and this was alike known to the deceased and to the com-
(77) pany, and yet the former remained in the service, without com-
plaint made to the employing company.

It is well settled that a railroad company, or any other, employing
servants in the different branches of its business, which converge to one
end, must provide safe and suitable machinery, and employ competent
and fit persons to discharge the various duties required of each for the
security of all. This obligation extends to necessary reparations, and to
the discharge of employees whose unfitness has been made apparent by
their subsequent conduct.

As the employer alone acts in these matters, his duty to those whom
he employs, imperatively demands the exertise of proper care in these
particulars for the safety of the others, and not less the protection of his
own interests. So, too, the servants who detect any defects in the
machinery, or incompetency in those with whom they associate in the
common undertaking, should communicate the fact to the employer,
that he may provide a remedy. If, with this information, and without
making it known to the employer, any one remains without complaint in
the service, it is assumed that he adds the risks from this new source of
danger to those which he took upon himself when he entered into the
service.

These principles are recognized as governing the relation between the
employer and the employed in reference to accidents occasioned by de-
fective machinery, or known incompetent coemployees. “In this coun-
try,” says Mr. Wharton, “the exception has been still further extended,
and we have gone so far as to hold, that a servant does not, by remaining
in his master’s employ, with knowledge of defects in machinery he is
obliged to use, assume the risks attendant on the use of such machinery,
if he has notified the employer of such defects, or protested against them
in such a way as to induce a confidence that they will be remedied. The

only ground on which this exception can be justified is, that in
(78 ) the ordinary course of events, the employee, supposing that the
employer would right matters, would remain in the employer’s
service, and that it would be reasonable to expect such continuance.
But this does not apply to cases where the employee sees that the defect
has not been remedied, and yet continues to expose himself to it. In such
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case, on the principles heretofore announced, the employee’s liability in
this form of action ceases”” Law on Neghgence, sec. 221,

The doctrine is thus laid down in Wood’s Law of Master and Servant,
sec. 379.

“The fact that an employee has complained of a defect, and believes,
or has reason to believe, that the defect will be remedied, unless a
promise to repair is made, does not of itself entitle him to recover for
an injury received from such defect. The real question is, whether the
plaintiff was guilty of negligence in performing the service, after knowl-
edge of the defect—no promise to repair it being given—does not operate
to relieve him of the imputation of negligence, but may have directly
the opposite effect. It is wholly a question of care or negligence, and if
the servant knew, or ought to have known the danger, and a person of
ordinary prudence would have regarded it as dangerous to remain, he
cannot recover, even though he has complained of the defect.”

The responsibility for using defective machinery and unfit imple-
ments, and for employing an incompetent servant, or retaining him after
such incompetency has been shown, is substantlally the same.

Our own ruhngs on this subject are in the same line, and the con-
trolling principle is thus stated by Bynum, J.: “If the servant remains
in the master’s employ, with knowledge of defects in machinery he is
obliged to deal with in the course of his regular employment, he assumes
the risks attendant upon the use of the machinery, unless he has notified
" the employer of the defects, so that they may be remedied in a reason-
able time. But if he sees that the defects have not been remedied,
yet continues to ewpose himself to the danger, the employer's (79 )
liability ceases. Crutchfield v. R. R., 18 N, C., 302.

So it was subsequently declared, that ““if the servant knows of defects
in the machinery, and remains in the service, he cannot recover for
injuries caused by such defects, unless he has informed his superior, and
the latter fails to remove them.” Johnson 4. R. R., 81 N. C,, 458,

The proposition is stated with some modiﬁcation by Ruﬁ'in J., thus:
“In entering the service of the defendant, the plaintiff might be, and is,
presumed to understand and take upon himself every risk naturally per-
taining to such service, and amongst others, that which may proceed
from the possible carelessness of such fellow-servants as he must know
from the very nature of the employment, he may be required to associate
with in the performance of his duties. But no such presumption is or
should be raised, of his willingness to assume the risk growing out of the
possible neghgence of one, who while a servant to their common master,
stands to himgelf in the hght of a superior, whose commands and direc-
tions he is bound to obey.”
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The plaintiff in this case was a workman and under the direction and
order of the conductor, who was also engineer of the train, and sus-
tained the injury when obeying an order to go upon a certain car and
~ apply the brake, by the bumping of the cars. Cowles ». B, R., 84

N. C, 311.

The plaintiff’s intestate was not employed on.the running train and
controlled by the engineer, but was in a distinet and separate service,
so that the qualification of the general rule has no application to the
present case.

It is true the company had knowledge, or by 1nqu1ry might have
obtained it, of the inefliciency and incapacity of the engineer, so that it
was unnecessary that the deceased should give the information. It is
not for this purpose alone that he should have made complaint, but.to

. show his unwillingness to be exposed to the new danger from the
(80 ) officer’s reckless conduct, and -that it may be removed. The
failure to make complaint, and continuance in the service, affer
as before knowing of the unfitness, is an acquiescence in his retention,
and a tacit assumption of the new risgk, as of those personally assumed,
incidental to the employment. As the employee, though unfit in some
respects, may possess other qualifications for the place, rendering his
retention, upon the whole, important to the principal, as also to his
fellow-employees, the company, by keeping him, and the other servants
in their acquiescence in the action of the company, assent to the risks to
property and to person, and thus the parties stand upon an unchanged
footing in respect to possible accidents from this cause.

In a recent work, this enunciation of the rule, with the reasons for
it, is made: “If the servant, when the defect or danger is brought to his
knowledge——when he discovers that the machinery, buildings, premises,
tools or any other instrumentalities of his labor, are unsafe or unfit, or
that a fellourservant is careless or incompetent—continues in the em-
ployment without protest or complaint, he is deemed to assume the risks
of such ola,nger, and to waive any claim wpon. his master for damages in
case of injury.” Beach Cont. Neg., sec. 140.

In support of the propos1t10n a large array of cases decided in this
country and in England is given in the foot note, and among them the
case of Cowles v. R. R., supra.

“Failure to. speak promptly,” the author proceeds to say, “is such
contributory negligence as will bar a recovery from the master, in case
he is injured by the defect in the machinery, or the unfitness of the
servant, .. . , DBut.if, when the master is notified of the defect in.
the machinery, or of the incompetence in the servant, he promises. to
remedy it within a reasonable time” (or, we may add, gives reasons for
the servant so to infer), ‘“the servant will not be presumed to have
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consented to it, or to have waived his rights by remaining for such ( 81 )
reasonable time in the service.

Now, the facts are, as found by the jury, that the intestate was aware,
and as set out in the case on appeal, communicated to his wife, the fact
of the reckless character of the engineer, and that his only apprehension
of danger when in the tunnel, wag from him. With this information he
acquiesces in the situation, and continues in h1s employment until he
loses his life.

The verdict is; that the intestate did not by his own neghgence con-
tribute to or directly bring about the disaster to himself, and this is not
inconsistent with the further finding, that he remained in the company’s
service, with full knowledge of the engineer’s unfitness, and thus waived
any claim for damages resulting from such unfitness. Sometimes, as is
said in the opinion, this conduct on the part of the servant, continuing
in the service after such discovery, is designated as contributory negli-
gence, though he may have exercised every possible care and attention to
his own safety upon the particular ocecasion; but it seems to me the true
ground upon which to place the exemption from liability of the em-
ployer, is that of the employee’s voluntary exposure of himgelf to this
new source of danger, and his assumption of the risks incident to it.

In a remote degree, negligence may be imputed to the servant in not
quitting the service when he knows of the retention of an incompetent
fellow-servant or associate, but it is not easy to see how this can be
deemed contributory to an accident brought about by no agency of his
own, and wholly the fault of another. Such is the sense in which the
jury must be understood in finding that there was no contrlbutory
negligence on the part of the intestate.

I think, therefore, the judgment ought to be affirmed.”

Error. , New trial.

Cited: Quarles v. Jenkins, 98 N. C., 262; Dawidson v. Gifford, 100
N. ©, 22, 3; Gatling v. Boone, 101 N. C., 66; Gordon v. Collett, 102
N. O, 539 Allmv Sallinger, 105 N. C., 339 Bewm v. R. R,107 N. C,,
742 OC’omov" v. 0’Connor, 109 N. C,, 144 McCaskill . C“u’r’rw 113
N. C 316; Brown v. Lumber Co., 117N C., 2963 Mitchell v. Mitchell,
122 N . C, 334; J ohmson v. To‘wmsend, whid., 446; Pressly v. Yarn Mills,
138 N. C,, 433; Stern 4. Benbow, 151 N. C., 463; Drennan v. Brooks,
179 N, C,, 514; Erskine v. Motor Co., 187 N. C., 831,
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(82)

LEWIS KIRK v. ATLANTA AND GHARLOTTE AIR-LINE
RAILWAY COMPANY..

Issues—Contributory Negligence.

1. The only issues proper to be submitted to the jury, are those matters alleged
on the one side and denied on the other, which are necessary to deter-
mine the controversy, and every such issue ought to be either submitted,
or under the instructions of the court, clearly embraced in some other
issue which is submitted.

2, In an action to recover damages for an injury caused by the negligence of
the defendant, who pleads contributory negligence on the part of the
plaintiff, the defendant is entitled to an issue on this guestion, unless the
court includes it under the issue as to neghgence, by proper instructions
to the jury.

(Scott v. R. R., 96 N. C., 428; Kirk v. R. R., 94 N. C., 625; cited and approved.)

Crvi acrion, tried before Montgomery, J., at November Special
Term, 1886, of MEckLENBURG Superior Court.

The complaint alleges that the defendant, by the negligent and un-
skillful management of one of its locomotives and cars attached, ran
over the plaintiff’s arm and broke it, and caused other injuries, by
which he sustained damages to the amount of $20,000. And for a second
cause of action, that “the plaintiff being employed by the defendant as a
carpenter in its shops at Charlotte, the defendant by its servants, supe-
rior in authority to the plaintiff, required the plaintiff to go to a point on
its railway . . . and there do and perform certain work for which
he had not been hired, to wit, to go under and inspect a number of cars
belonging to the defendant, . . . and while the plaintiff was so
under the said cars inspecting the same, the defendant, by its servants
not engaged in the same common employment with the plaintiff,” negli-

gently caused the engines and cars to erush his arm, ete.
(83) The answer denies that the plaintiff was injured by the de-
fendant corporation or any of its agents or servants, but on the
contrary, avers that the i mJurles received by the plaintiff resulted from
his own negligence.

To the second cause of action the defendant answers, denying that
the plaintiff was employed exclusively as a carpenter, but avers that he
was employed to do all such work as might be required of him by the
foreman of the shop, and admits that on the occasion of the injury, the
plaintiff, at the request of the foreman, and without any objection, went
to the place designated in the complaint for the purpose stated, but,
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denies that the injuries received were caused by the negligence of the
defendant, or any of its agents or employees, but avers that the injury
sustained by the plaintiff was the consequence of his own negligence.
And for a further defense, the defendant avers, “that if the plaintiff
was injured by the negligence of any of the agents or employees of this
defendant, that said agents or employees were the fellow-servants of the
plaintiff, émployed with him in the same common employment, and that
defendant is not responsible to plaintiff for the consequences of their
acts.”

Issues were tendered by the pla1nt1ﬁ whlch were objected to by the
defendant, who tendered the following issues:

I. Was the injury to the plaintiff caused by .the neghgence of de-
fendant?

II. Did the plamtlﬁ contribute by his own neghgence to the injury?

III. Was the injury caused by the negligence of a servant of the
company; if so, which one?

IV. What damage, if any, did the plamtdf sustain by reason of his
1n3ury9

V. Was the plaintiff employed to work exclusively as a carpenter, or
was he employed to do such work as the company wished him to do?

VI. Was Harris, the engineer, an unfit servant?

VII. Did the defendant have knowledge of his unfitness?

His Honor refused to submit-these issues, as tendered by the (84)
defendant, and it excepted.

The issues were submitted by his Honor, which, with the responses of
the jury, are as follows:

I. Was the plaintiff injured by the negligence of defendant’s servants
or agents? Answer: Yes.

II. By the negligence of which servants or agents was the plaintiff
injured? Answer: Harris.

ITI. Was the defendant negligent in the employment or retention of
the fellow-servants of plaintiff; if so, which one? Answer: Yes; Harris.

IV. What damage, if any, is plaintiﬁ entitled to recover? Answer:
Ten thousand dollars. ‘

There was a verdict for the plaintiff, and the defendant appealed.

W. P. Bynum for plaintiff.
Chas. Price and C. M. Busbee for defendant.

Davis, J., after stating the facts: The issues are made by the allega-
tions of the complaint and the denials of the answer; or when affirmative
matter of defense is averred in the answer, by such averment and the
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replication, but it does not necessarily follow, that every allegation of a
fact which is denied, must be submitted to the jury as an <ssue. The
issues submitted should be only those evolved from the pleadings, neces-
sary to determine the controversy, and every issue of fact necessary for
that purpose ought to be either distinctly submitted, or, under the
instruction of the court, clearly embraced in some issue that is sub-
mitted.

Was the defendant entitled to have any one of the issues tendered by
him submitted to the jury? The allegation of negligence is distinetly
denied, and contributory negligence on the part of the plaintiff dis-

tinetly averred, and this raised an ¢ssue, which the defendant
( 85 ) had a right to have submitted to the jury, unless so comprehended

in some other issue, that, under the instruction of the court, the
question of contributory negligence could be fairly presented to the
jury, as was the case in Scott v. B. R., 96 N. C., 428. =

When this case was before this Court at a formex' term, 94 N, Q "
625, it appears that the issues submitted to the jury were:

“1 Was the plaintif’s injury caused by the defendant’s negligence?

“2, Was the plaintiff’s negligence contributory thereto?

“3. What damages is he entitled to?”’

One of the exceptions to the ruling of the court below upon that
appeal was the refusal of the issue tendered by the defendant:

“Was the injury caused by the negligence of a servant of the com-
pany; if so, which one?” :

We think the defendant was entitled to fhis issue. Perhaps, under
proper instructions from the court in regard to the law as applicable to
the different phases in which the evidence might be viewed by the jury, it
might be included in the first issue that was submitted, but there was no
instruction given the jury as to what constituted a fellow-servant, or of
contributory negligence in relation thereto, and taken in connection
with the third issue, which is not eliminated from any allegation in the
complaint and denial in the answer, we think the issue as submitted was
calculated to mislead the jury, and that the defendant was entitled to the
first four issues tendered. With proper instructions from-the court,
every question necessary to decide the matter in controversy can be pre-
sented to the jury, and answered under these issues.

‘We think there was error in the refusal to submit the issues tendered,
and that this error was not cured by those submitted, or by any instrue-
tion of his Honor to the jury, and this renders it unnecessary for us to

consider the other exceptions.
(86) The defendant is entitled to a new trial. Let this be certified.
Error. Reversed.
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Cited: McAdoo ». B. R., 105 N, C., 151; Braswell v. Johnston, 108
.~ N. C, 152; Smith v. R. R., 114 N. C,, 763; Morrisett v. Cotton Mills,
151 N. C,, 32; Kerner v. B. B., 170 N. C.; 96; Roper v. Leary, 171
N. G, 87; Hutton v. Horton, 178 N. C,, 553.

G. W. JONES v. THE TOWN OF STATESVILLE.
Venue—Cities and Towns.

1. Cities and towns must be sued in the county in which they are located, and
if suit is brought in another county, they have the right to have it re-
moved.

2. Where an action is brought to the wrong county, and the defendant de-
mands in writing that the place of the trial be changed, the words “may
change the place of trial,” in section 195 of The Code, will be interpreted
as meaning “must change,” etc.

(Cloman v. Staton, T8 N. C., 235; Johnson v. Commissioners, 67 N. C., 101;
Alexander v. Commissioners, ibid., 330 ; Jones v. Commissioners, 69 N. C.,
4124 8. v. Commissioners, 70 N. C., 137; cited and approved.)

Motrion to remove a cause pending in Catawba Superior Court to the
Superior Court of Iredell County, heard before Montgomery, J., at
January Term, 1887, of CaTrawsa Superior Court.

The plaintiff brought this action in the Superior Court of the county
of Catawba, to recover damages alleged to have been occasioned by
injuries sustained through the negligence of defendant’s officers and
agents, in failing to provide lights along its streets to enable persons
passing along and over them in the night time, to see the pit into which
the plaintiff fell, etc. ,

The defendant is a municipal corporation, the county town of the
county of Iredell.

At the appearance term, before the time to answer had expired, ( 87)
the defendant demanded in writing that the trial in the action
be had in the county of Iredell, and that the court make a proper order
to that end. This the court declined to do; whereupon, the defendant
having excepted, appealed from the order in that respect to this Court.

No counsel for plaintiff.
C. H. Armfield for defendant.
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Merrimon, J., after stating the facts: The statute (The Code, sec.

191, par. 2), prov1des that actions must be tried in the county where the = -

cause of action, or some part thereof, arose; subject to- the power of the
court to remove the same for trial, fo.r cause prescribed by law, if the
same be “against a public officer, or person especially appointed to
execute his duties, for an act done by him by virtue of his office; or
against a person who by his command or in his aid, shall do anything
touching the duties of such officer.”

And it further provides (The Code, see. 195, par. 1), that: “The
court may change the place of trial in the following cases: (1) Where .
the county designated for that purpose is not the proper county.”

If the defendant demands in writing that the action of the class desig-
nated in the statutory provision first above recited, be sent to the county
where thie cause of action arose, this must be done, because it is so pro-
vided, except as modified by the statute (The Code, sec. 191), and
herein the words, “may change,” in the statutory provision last above
recited, must be interpreted as implying that the court “must” or “shall
change” the place of trial, ete. Cloman v. Staton, 78 N. C., 235.

The defendant is a municipal corporation—public in its nature; it is
an artificial person, created and recognized by the law; invested with

important corporate powers, public, and in a sense, official in
( 88) their nature; and charged with public duties, which it executes

by and through its officers and agents. We therefore think that
actions against it fairly come within the meaning of, and are embraced
by the statutory provision first above recited.

And the correctness of this view is strengthened by the fact, that a
like statute (The Code, sec. 193), provides that: “All actions upon
official bonds or against executors and administrators in their official
capacity, shall be instituted in the county where the bonds shall have
been given,” etc., the obvious purpose being not to require official persons
to go from the counties to which they belong, to defend actions brought
against them in their official capacity. It would indeed be very incon-
venient and expensive to the public to require cities and towns to go out
of the counties where they are located, through their officers and agents,
to defend actions brought against them. In such cases a public official
agent is sued.

This Court has repeatedly and uniformly held that actions against
counties must be brought in the county sued, and cities and towns are
of the like nature, and should stand upon the same footing as to actions
against them. Johnston v. Commissioners, 67 N. C., 101; Alexander v.
Commissioners, ibid., 330; Jones v. Commassioners, 69 N. C., 412; 8. ».
Oo'm'rri,issiornejrs, 70 N. C,, 1317.

86



N.C.] FEBRUARY TERM, 1887.

MANUFACTURING Co. ¥. SIMMONS.

The motion should have been granted. There is error. Let this
opinion be certified to the Superior Court accordmg to law. It is so
ordered.

Error. ‘ Reversed.

Cited: Mfg. Co. v. Brown, 105 N. C., 455, 6; Brown v. Cogdell, 136
N. C,, 33; Cecil v. High Point, 165 N. C 432 Roberts v. Moore, 185
N. O., 256 Hines v. Lucas, 195 N. C,, 377

(89)

THE RANDLEMAN MANUFACTURING COMPANY v. B. F. SIMMONS.

Appeal—Assignment of Error—Case on Appeal.

1. An appeal will not be dismissed because there is no statement of the
case or assignment of error, as neither is necessary to perfect the appeal,
but if no error appears in the record in such case, the judgment will be
affirmed.

2. The objection of the want of jurisdiction, or that the complaint does not
state facts sufficient to constitute a cause of action, may be made in the
Supreme Court for the first time, although no error whatever is assigned
in the record.

3. The appeal will be dismissed when it does not appear in the record that
an appeal was taken.

4. Where a paper appeared in the transeript, purporting to be the case on
appeal, but it was signed only by the appellant’s counsel, and there was
nothing to show that it had been served on the appellee or his counsel, or
that either of them had ever seen it, it will not be considered.

5. No agreement of counsel will be recognized, unless in writing and'signed
by both parties.

(8. ». Crook, 91 N. C, 536; 8. v. Byrd, 93 N. C., 624; Neal v. Mace, 89 N. C,,
171 ; Willigmson v. Canel Oo., 18 N. C., 156; Meeckins v. Tatem, 79 N. C,,
546; Moore v. Vanderburg, 90 N. C., 10; Spence v. Tapscott, 93 N. C,,
576; McCOoy v. Lassiter, 94 N. C,, 131 Brooks v. Austin, ibid., 222 ; cited
and approved.)

‘Morroxn by the plaintiff appellee to dismiss the appeal, filed at Feb-
ruary Term, 1887, of the Supreme Court.
The grounds of the motion appear in the opinion.

George H. Snow for plaintiff.
No counsel for defendant.

Mzrrrvor, J. The appellee moved to- dismiss this supposed appeal,
upon the ground that no case stated or settled on appeal appears in ‘the
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record. Manifestly this is not ground for such motion. The
(90 ) appeal properly taken and perfected, brings the action into this

Court, whether error be assigned or not. The assignment of error
in a case stated or settled, is not essential to the appeal. Besides, error
might be assigned in the record proper, in which case, a case stated or
settled would be unnecessary. But it is not essential to the appeal that
error shall be assigned at all. 8. v. Crook, 91 N. C., 536; S. v. Byrd,
93 N. C., 624; Neal v. Mace, 89 N. C., 171. In the absence of error
assigned, the appellant might move in this Court to dismiss the action,
because the court had not jurisdiction; or because the complaint does not
state facts sufficient to constitute a cause of action. These are objections
that may be taken at any time in the court below, or in this Court, on
motion, and without demurrer or answer, or error assigned. William-
son v. Canal Co., 18 N, C., 1565 Meekins v. Tatem, 79 N. C., 546. In
the absence of error‘ assigned, the proper motion of the appellee in this
Court is to affirm the judgment. This motion might be made here, and
perhaps allowed, but for the fact that on looking into the transeript of
the record, we find that it does not appear that an appeal was taken.
It does not so appear in terms nor is there any entry of record from
which it may be inferred. It is not sufficient that the appellant intended
to appeal, as perhaps he did, but it must appear of record that he did in
fact appeal.

This is essential to make the appeal effective, and put this Court in
relation with the Superior Court. The Code, secs. 549, 550; Moore .
Vanderburg, 90 N. C., 10; Spence . Ta.p,s“cortt 93 N. C,, 5765 McCoy v.
Lassster, 94 N, C,, 131 Bmoks v. Austin, 1bid., 222.

We find in the transcnpt what purports to be the case stated on
appeal, signed by appellant’s counsel, but it does not appear that this
statement was served upon the appellee within five days as required by
the statute (The Code, sec. 550), or at all, or that he is or his counsel

ever saw the same, or had any notice in any way. of it, or ever
(91) assented thereto. This was necessary to give the statement any -
effect whatever.

It is said at the foot of the statement just mentmned that the ap-
pellee’s counsel agreed that the appellant’s counsel “shall make up the
case for the Supreme Court,” but this is not signed by the appellee’s
counsel, nor does it appear that he ever saw or assented to it. This
ew parte statement is wholly insufficient, especially as the appellee’s
counsel here refuses to recognize such agreement, or the statement sent
up as and for the case stated on appeal. This Court will not recognize
such an agreement, unless in writing, and signed by the counsel of both
parties. Indeed, Rule 4, par. 1, provides, that “the Court will not
recognize any agreement of counsel in any case, unless the same shall
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appear in the record, or in writing, filed in the case in this Court.”
This rule is important. We have found from actual observation, that
unless such agreements are put in writing, they are forgotten, misunder-
stood, or misinterpreted lead to confusion, and sometimes, to unfriendly
dlsputes

The supposed appeal must be dismissed, not because no case was stated
or settled on appeal, but upon the ground that it does not appear in the
record that an apeal was taken. It is so ordered.

Dismissed.

.

Cited: Abernathy v. Withers, 99 N. C., 522; Walton v. McKesson,
101 N. C., 434; Walker v. Scott, 102 N. C., 488; Peebles v. Braswell,
107 N. C., 69; Howell v. Jones, 109 N. C., 102; 8. v. Foster, 110 N. C,,
5103 8. v. Price, tbid., 602; Chemical Co. 4. Bd. Agriculture, 111 N. C.,
137; Hamilton v. Icard, 112 N. C., 593; Cummings v. Hoffman, 113
N. O, 268; McNeil v. R. R., 117 N. C., 643; Westbrook v. Hicks, 121
N. Q, 182; Hatch v. B, R., 183 N. C., 622; Commussioners v. Dickson,
190 N. C., 831; Maguire v. Lumber Co., 1bid., 808; Waller v. Dudley,
193 N. C., 750.

*M. BRANTLEY v. D. R. FINCH, ApMINISTRATOR,
Justices of the Peace—dJ urisdiction.

1. In actions arisingnout of contract, it is the sum demanded that fixes the -
jurisdiction.

2. It is only when the principal sum demanded exceeds two hundred dollars
that the plaintiff is required to remit the excess above that sum in order
to give justice jurisdiction.

8. So where the sum demanded, both in the summons and on the trial, was
two hundred dollars, but the plaintiff filed an account showing more than

that sum to be due, the justice had jurisdiction without any remission of
the excess of the account over the sum demanded.

(Froelich v. Express Co., 67 N. C., 1; Wiseman v. Withrow, 90 N. C., 140;
Norville v. Dew, 94 N. C., 43; cited and approved.)

Owir actiow, tried on appeal from a justice of the peace, (92)
before Shepherd, J., at Fall Term, 1886, of Nasua Superior Court.

This action was begun before a justice of the peace, to recover $200,
which the plaintiff alleges that the defendant’s intestate, in his lifetinre,

*JUSTICE Davis having been of counsel, took no part in the decision of this

cage.
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owed him for services rendered. On the trial before the magistrate, the
plaintiff exhibited a statement of account, as follows:

“GrrrrIN Birp to M. BranTLEY, Dr.

“15 January, 1876. For services as hig agent,
ete., till the fall of 1884 (without intermis-

L S $295.00

“Interest from 1 December, 1884........... SO 13.50

$238.50

“Credit this account of principal................. 25.00
“Balance due for serviees................cccccooverinn, $213.50.”

The following is the material part of the case settled on appeal:

The summons and the transcript (of the justice) both say that the
sum demanded was $200.

The account (above set forth) was sent up by the justice, and it was

" conceded that it was presented before the justice by the plaintiff, on the

trial.
(93) The plaintiff testified, that when he presented it, he stated to
the justice that he did not claim but $200 on said aceount; that
$25 had been credited on the principal, and that he claimed no more
~ than $200. No remittitur was entered by the justice. Plaintiff testified
that his services were worth $25 per year on an average.

The court charged the jury, that if the debt was over $200 the plain-
tiff could not recover; but that if not over that amount, and plaintiff
had claimed no more than that amount before the justice, that the
justice had jurisdiction, and plaintiff could recover what the jury con-
sidered the services were worth.

Before entering upon the trial, and after the return of the verdiet,
the defendant moved that the action be dismissed for want of Jurlsdlc-
tion, there being no remzttwtur as prescribed by statute. Motion each
tlme overruled.

Judgment was rendered on the verdict, and the defendant appealed.

John Deverewx, Jr. (Jos. B. Batchelor was with him) for plaintiff.
Chas. M. Busbee foir defendant.

Mezrrivon, J., after stating the facts: We are of opinion that the
justice of the peace had jurisdiction. It is the sum demanded in an
action on contract that determines the question in that respect. Froe-
lich v. Express Co., 67 N. C., 1; Wiseman v. Withrow, 90 N. C., 140;
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Nowville v. Dew, 94 N. O., 43. The plaintiff did not demand by the
summons, nor insist on the trial, that the intestate of the defendant, in
his lifetime, owed him a greater sum than two hundred dollars, and the
justice of the peace had jurisdiction of that sum.

The “account” stated and exhibited on the trial, was a mere memo-
randum—it was not evidence of indebtedness—it did not determine or
fix the plaintiff’s demand, nor the liability of the defendant. He
might—it seems he did—change his opinion in respect to the (94)
value of his alleged services rendered, and the jury found by their
verdict that they were not worth the sum he demanded. It is only
when the principal sum demanded exceeds two hundred dollars, that the
plaintiff shall remit the excess of principal above that, in order to give
the justice of the peace jurisdiction, as prescribed and allowed by the
statute (The Code, sec. 835). The plaintiff did not need to remit any
part of his claim, because it amounted to only two hundred dollars, and
he recovered less than that sum.

The judgment must be affirmed.

No error. Affirmed.

Cited: Cromer v. Marsha, 122 N. C., 565; Knight v. Taylor, 131
N. C., 85; Teal v. Temipleton, 149 N. C., 34; Petree v. Savage, 171
N. O, 439; Shoe Store Co. v. Wiseman, 174 N. C, 717; Williams .
Williams, 188 N. C., 730.

D. D. DUPREE v. MARY B, TUTEN ET AL.

Appeal.

Unless errors are assigned in the record expressly or by necessary implica-
tion, the judgment will be affirmed.

(Meekins v. Tatem, 79 N. C., 546; Paschal v. Bullock, 80 N. C., 8; Bank v. It
COreditors, ibid., 9; Moit v. Ramsay, 90 N. C., 29; Pleasents v. R. R., 95
N. C., 195; cited and approved.)

Arprar from an order, made by the cle?k, in a Special Proceeding,
heard by Gudger, J., at February Term, 1886, of Braurorr Superior
Court. .

The point on which the case goes off in this Court renders it unneces-
sary to state the facts, ' ' -

No counsel for plaintiff.
W. B. BRodman, Jr., for defendants.
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(95) Mzrrivon, J. It does not appear from the record that any
exception was taken to the rulings of the court, nor are errors
assigned either in terms or by reasonable implication.

There is nothing in the record that shows the slightest dissatisfaction
on the part of the appellants, except simply the fact that they took the
appeal

It is the well settled rule applicable in such cases, that the judgment
must be affirmed. Meekins v. Tatem, 79 N. C., 546; Paschal v. Bullock,
80 N. C,, 8; Bank v. Creditors, tbid., 9; M ott 0. Ramsary, 90 N. C,, 29;
Pleasants v. R. R., 95 N. C., 195.

The judgment must therefore be affirmed.

No error. Affirmed.

F. C. FISHER £T AL v. THE CID COPPER MINING COMPANY OF
NORTH CAROLINA.

Petition to Rehear—Ewxception in o Deoed—Estoppel.

1. A petition to rehear will not be entertained unless it appears that some
material point was overlooked, or some controlling authority escaped the
attention of the Court, or some other weighty. consideration requires it.

2. Where a grantor makes a valid exception in a deed, the thing excepted
remams the property .of the grantor or his heirs, but if the grantor has
no valid title to the thing excepted, neither he nor his heirs can recover.

3. An estoppel by déed is always confined to the subject-matter of the con-
veyance, and cannot be extended to something not conveyed by the deed.

4. So where the plaintiff’s ancestor conveyed certain land to those under whom
the defendant claims, but excepted all the minperals on the land, the
plaintiffs must prove title to the minerals, and the defendant is not es-
topped by the deed from denying such title.

(Watson v, Dodd, 72 N. C., 240; Devereux v. Devereuz, 81 N. C., 12; Haywood
v. Daves, ibid., 8; Leww v. Rountree, ibid., 20; Umvevr&wty v. Harrison,
93 N. C,, 84; Dupree v. Insurance Co., ibid., 237; Ruffin v. Harrison, 91
N. C,, 398; Fisher v. Mining Co., 94 N. C., 397; cited and approved.)

(96 ) Perrriox by the plaintiff to rehear, filed at February Term,
1887, of the Supreme Court,
The case is reported in 94 N. C., 397. .
The grounds of the petition appear in the opinion.

John Devereux, Jr., for plamtiffs.
T. F. Kluttz for defendant.
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Davis, J. This action was heard at the February Term, 1886, of this
Court, and the judgment below was affirmed. It is now before us upon
a petition to rehear, “because,” as the petition sets forth, “the decision
there made proceeds exclusively upon the doctrine of estoppel, and its
want of application to the case. The plaintiffs did not contend that the
record called for an application of the doctrine of estoppel; but they did
contend for an application of the presumption, or rule of evidence, that
where a grantor makes a valid exception in a deed of conveyance, the
thing excepted remains the property of the grantor and his heirs, noth-
ing else appearing.”

After a careful review of the opinion heretofore rendered (reported
. In 94N, O, 397), we can find no ground upon which the judgment should
be reversed. This Court has often said that former decisions must be
adhered to and not reversed, unless it shall appear that some material
point was overlooked, or some controlling authority was omitted to be
‘brought to the attention of the Court, or some other weighty
consideration required it. Watson v. Dodd, 72 N. C., 240; (97)
Devereur v. Devereux, 81 N. C., 12; Haywood v. Daves, 81 N.C,,

83 Lewts v. Rountree, 81 N. C,, 20, Umvwswtyv Harrison, 93 N C., 84;
Dupfrae v. Virginta Home Ins 00 93 N. C,, 287; Ruffin v. Harfr‘won,
91 N. C,, 398,

The very matter which the pet;mon seeks to bring before the Court
was considered and passed upon by it upon the former hearing. Un-
doubtedly when a “grantor makes a valid exception in a deed of con-
veyance, the thing excepted remains the property of the grantor, or his
heirs”; but if the grantor has no valid title to the thing excepted, neither
he nor his heirs can recover, and in this case the plaintiffs failed to
show title to the thing excepted. It does not appear that either the
plaintiffs or their ancestor, Charles Fisher, ever had title to the reserved
minerals, which may have belonged to another, and as was said “the
estoppel is necessarily confined to the subject-matter of the conveyance,
to which conflicting claims ‘are asserted”—in this case, to the land, and
not the minerals.

The judgment of tlie Court as heretofore rendered is affirmed and the
petition to rehear ig dxsmxssed

Dismissed.

- Qited: Patton v. Educational Co., 101 N. C., 411; McAlpine v. Daniel,

tbid., 558; Weisel v. Cobb, 122° N. O, 69; Elmore v. R. E., 132
N. C., 866. .
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BARTHOLOMEW PAGE T AL. v. JOHN BRANCH T AL,
Adverse Possession—Statute of Limitation—Tenants in Common.

1. The possession of a widow remaining on her husband’s land after his
death, is not adverse to his heirs at law.

2. One tenant in common cannot make his possession adverse to his cotenant
except by actual ouster, as he is presumed to hold by his true title, and
it will take a sole possession of twenty years in the absence of actual
‘ouster, to bar the cotenant’s right of eniry, and it is immaterial that the
tenant in possession has conveyed to a stranger by a deed purporting to
convey the entire estate, as the vendee only gets such estate as his vendor
could convey. This rule extends to a purchaser at execution sale of the
interest of a tenant in common, and the vendee of such purchaser.

(Grandy v. Bailey, 13 Ired., 221; Black v. Lindsay, Busb., 468; Ward v.
Farmer, 92 N. C.,, 92; Covington v. Stewart, 77 N. C, 151; Thomas v.
Garven, 4 Dev., 223; Claud v. Webb, 4 Dev., 290; Meredith v. Andres,
7 Ired., 5; Halford v. Tetherow, 2 Jones, 393; Linker v, Benson, 67 N. C.,
150; Caldwell v. Neely, 81 N. C., 114; cited and approved. Baird v.
.Baird, 1 D. & B. Hq., 524, distinguished and approved. Day v. Howerd,
73 N. C,, 4; explained.)

(98 ) . Tais was a special proceeding for the partition of land, tried
upon issues joined, before Shepherd, J., at Fall Term, 1886, of
Prrr Superior Court. _

The plaintiffs alleged that they were tenants In common Wlth the
defendants of the land mentioned in the petition. The defendants
denied this, and claimed to be sole seized. Issues were submitted to a
jury, who found that Bart. Page was entitled to.an undivided share of
three-fifths of one-sixth, and W. S. Page to one-fifth of one-sixth of the
land, and thai defendants were not sole seized.

It was conceded that if the plaintiffs were tenants in common with
the defendants, they were entitled to the undivided interest claimed by
them.

The plaintiffs introduced a deed from one J. H. MecCluer and wife,
dated 19 March, 1847. No question was made as to the title of McCluer.
The case states that there was an endorsement on this deed, which was
read to the jury, but it fails to state what the endorsement was. There
was evidence tending to show that Dennis Branch entered under this
deed, and died during the year 1847; that his widow, Rebecca, who

had no deed, continued in the possession of the land till 1866,
(99 ) when she conveyed it to A. B. Branch, a son of Dennis Branch,

who afterwards conveyed it to the defendants, who were also
sons of Dennis Branch.
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There was evidence tending to show that the widow paid off the debt
to one Hazelton, and claimed the land as her own and adversely, until
she conveyed it, and that no dower was ever assigned to her. There was
also evidence tending to show that A. B. Branch and the defendants
were in the adverse possession of the land from 1866 till the commence-
ment of this proceeding, which was 31 July, 1883.

The plaintiffs introduced deeds and other evidence, showing that they
had succeeded to the interest of certain heirs at law of Dennis Branch,
to the extent of the interest claimed by them.

The court, among other things, charged the jury that it being con-
ceded that the defendant and A. B. Branch were heirs at law of Dennis
Branch, their possession from 1866 would not be sufficient to divest the
title of the plaintiffs, unless they could show that they entered under an
independent title, and that if they entered, as they claimed to have done,
under Rebecca Branch, and she had never held the land adversely to the
heirs at law of Dennis Branch, but had simply remained in possession as
his widow, that the plaintiffs’ estate would not be divested by the pos-
session of the defendants and A. B. Branch from 1866. But if they
found that Rebecca Branch held adversely, and A. B. Branch and de-
fendants entered and held under her, the plaintiffs would be barred.

The defendants excepted to the charge, because the court refused to
instruct the jury, as requested, that seven years’ adverse possession under
the deed of 1866 would be sufficient to bar the plaintiffs’ title, even if
Rebecca had not claimed adversely to the heirs at law or their grantees.

W. B. Rodman, Jr. (W. B. Rodman was with him on the (100)
brief) for plaintiffs.
No counsel for defendants.

Davis, J., after stating the facts: The only question for our con-
sideration is: Did the court err in refusing to instruct the jury, that
seven years adverse possession under the deed of 1866 would be suffi-
cient to bar the plaintiffs’ title, even if Rebecca Branch had not claimed
adversely to the heirs at law or their grantees?

The charge of his Honor and the finding of the jury, render it un-
necessary for us to consider the character of Rebecca Branch’s posses-
sion—it was not adverse. Grandy v. Bailey, 18 Ired., 221.

In 1866 the plaintiffs and defendants were tenants in common, and
they continued so to be, unless the possession of the defendants under
the deed of Rebecca Branch barred the plaintiffs. “The possession of
one tenant in common is, in law, the possession of all his cotenants,
because they claim by one common right. When, however, that pos-
session has been continued for a great number of years, without any
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claim from another who has a right, and is under no disability to assert
it, it will be considered as evidence of title to such sole possession; and
where it has so continued for twenty years, the law raises a presump-
tion that it is rightful and will protect it. . . . At any time, then,
during the twenty years, the tenant out of possession had a right, and
might have enforced it by an action.” Black v. Lindsay, Busb., 468.
One tenant in common cannot make his possession adverse to his co-
tenant. He is presumed to hold by his rightful title, and it will take
twenty years adverse possession to bar the cotenant, and a deed by a
cotenant to a stranger; though it purport to convey the entire estate, has
no other effect than to invest the vendee with the righs of the vendor,
and does not change the relation of cotenant, which had sub-
(101) sisted between the vendor and the cotenant. This rule extends
to the purchaser of the interest of a tenant in common at éxecu-
tion sale, and to the vendee of such purchaser, as was decided in Ward
v. Farmer, 92 N. C, 92. In that case, the interest of W. W. Ward, one
of the cotenants, had been purchased at execution sale by one Day, and
Day by deed professing to convey the whole of the land, sold to the de-
fendants, Farmer and Southerland, who entered into possession on
1 January, 1873, and occupied and used the same to November, 1883,
claiming it as their own, under their deed from Day, no one else being
in possession; clearing and otherwise improving it, occupying it by
marked and visible lines publicly, and paying the taxes. The court below
ingtructed the jury that no possession short of twenty years, except after
an actual ouster, would be adverse as against tenants in common, and
this was sustained. Ashe, J., in the opinion in Ward v. Farmer, in
referring to Day v. Howard, 73 N. C,, 4, in which the same principle
is held, calls attention to the fact that Chief Justice Pearson, who de-
livered the opinion in Day v. Howard, fixed the time at ten years, instead
of twenty, and says, “it will be observed, that this was a mere obiter
dictum, and the learned Chief Justice only says he is inclined to the
opinion and expresses none, because that state of facts is not presented.”
And Bynum, J., in Covington o. Stewart, 77 N. C., 151, says: “It has
never been held in North Carolina that a less period than twenty years’
adverse possession by omne tenant in common, will raise the presumption
of ouster and sole seizin; and this, whether the possession was held by
the tenant in common himself, or by him a part of the time and until
his death, and then continued by his heirs for the residue of the twenty
years,” and referring to Day v. Howard, adds that his Honor who tried
the case of Cowvington v. Stewart, in the Superior Court, “was probably
thrown from his guard by a suggestion made by the Chief Justice
(102) in delivering the opinion in the latter case, that where a tenant
in common conveys to a third person, an adverse possession of
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ten years by the purchaser would probably give him a good title, by the
presumption of an actual ouster. The point did not rise in that case.

But the possession of twenty years, which raises a presumption
of title, as the law has been heretofore administered, has now the force
and effect of an actual title,” and refers to the statute.

Assuining that the period of ten years, in the case of Day v. Howard,
was inadvertently fixed, as is indieated by Justice Bynum and Justice
Ashe, it may be stated as well settled in this State, that no possession
for a period less than twenty years will amount to an ouster of one co-
tenant by another cotenant, or by any one deriving title under another
cotenant. There must be somethmg more than mere possession for a
less perlod than twenty years, to constitute an ouster. In Thomas v.
Garvan, 4 Dev., 228, Gaston, J., says: “When the law prescribes no
specific bar from length of time, twenty years have beex regarded in this
country as const1tut1ng a legal presumption of such facts as will sane-
tion the possession and protect the possessor,” and this has been fol-
lowed uniformly, unless Day v. Howard constitutes an exception. Cloud
v. Webb, 4 Dev., 290; Meredith v. Andres, T Ired., 55 Black v. Lindsay,
Busb., 467; Halford v. Tetherow, 2 Jones, 393; Linker v. Benson, 67
N. C., 150; Covington v, Stewart, 77 N. C., 151; Caldwell v. Neely,
81 N. C,, 114.

The length of time necessary to raise the presumption of ouster, was
not the point in Day v. Howard, and the principle enunciated, and the
reasoning of the Chéef Justice in that case, are in harmony with these
decisions. _

The case of Baird v. Baird, 1 D. & B. Eq., 524, though seemingly in
conflict with the position here taken, will be found, upon a close examina-
tion of the elaborate and exhaustive opinion of Chief Justice Ruffin, to
have rested upon a state of facts that amounted to an actual
ouster and disseizin, and. not upon the simple fact that seven (103)
years adverse possession under color of title, but upon the char-
acter of the possession which, in that case, was attended by circumstances
that constitute an actual ouster.

There is no error. The Judgment of the court below is affirmed.

No error. Affirmed.

Cited: Hicks v. Bullock, 96 N. C., 171; Hampton v. Wheeler, 99
N. C.,, 226; Love 9. McClure, ibid., 295; Orrender v. Call, 101 N. C,,
403; Allen v. Sallinger, 103 N. C., 17; Ellington v. Ellington, bid.,
58; Alen v. Sallinger, 105 N. C., 842; McMillan v. Gambill, 106 N. C.,,
362; Gilchrist v. Middleton, 107 N, C., 6813 Jeter v. Dawvis, 109 N. C,,
460; Ross v. Hendriz, 110 N. C., 405; Farguson v. Wright, 113 N. C.,
545; Carson v. Carson, 122 N. O, 647; Roscoe v. Lumber Co., 124
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N. C,, 48; Shannon v. Lamb, 126 N. C., 46; Hardee v. Weatherington,
130 N. C,, 92; Atwell v. Shook, 133 N. C., 393; Allred v. Smith,
135 N. C., 452 Bullin v. Hancock, 138 N. C., 202; Dobbins v: Dobbins,
141 N, C,, 2175 Lumber Co. v. Cedar Works, 168 N. C., 350; Roberts v.
Dale, 171 N. C., 467; Bradford v. Bank, 182 N. C., 230.

JAMES H. HARRIS v. J. J. MOTT.
Contract—~Satisfaction of Judgment,

1. Where the terms of a contract, either written or oral, are explicit and
precise, its effect is a question of law. Where terms of art are used, or
the meaning of the contract is doubtful, it must be left to the jury to
say what the contract was.

2. Where a judgment debtor agreed with the plaintiff that when he (the
debtor) collected a debt due him by a third person, he woyld pay the
judgment, it does not operate as a discharge of the judgment, and if the
defendant fails to collect such debt, the judgment may be enforced against
him,

(Massey v. Belisle, 2 Ired., 170; Sizemore v. Morrow, 6 Ired., 54; Festerman
». Parker, 10 Ired., 474 Sha/w v. Burney, 86 N. C,, 331 mted and ap-
proved.)

Morron in the cause to enter satisfaction of a judgment, heard before
Phillips, J., at October Civil Term, 1886, of WakE Superior Court.

His Honor refused the motion and the defendant appealed.

The facts appear in the opinion.

(104)  R. H. Baitle for plaintiff.
Thos. R. Purnell for defendant.

Smira, C. J. On 7 November, 1884, the plaintiff, in an action before
a justice of the peace of Wake County, recovered judgment against the.
defendant for $186.35, which, on 30 January thereafter, he caused to
be docketed in the Superlor Court .

On the day of its rendition, the parties and Lott W. Humphrey en-
tered into and severally s1gned an agreement in these terms:

“Ravzier, N. C., 7 November, 1884,
.George T. Wassom is due Dr. J. J. Mott for type and fixtures, prln—
clpal and interest, $179.56.
Dr. J. J. Mott is due J. H. Harris for same he sold to Mr. Wassom,

prineipal and interest, $179.56.
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J. H. Harris is due L. W. Humphrey, principal and interest, $120.

L. W. Humphrey transfers his debt against Harris, without recourse,
to Dr. Mott, which leaves his indebtedness to Mr. Harris $59.56. Now
it is understood and agreed, that when Dr. Mott collects his debt against
Mr. Wassom, he will pay to said J. H. Harris the said $59.56, and to
said L. W. Humphrey the said $120.”

A credit for $120 was entered on the docketed judgment, also bearing
date on 7 November, 1884, and the plaintifi’s signature thereto, and as
thus reduced in amount a transcript thereof was sent to Iredell County
and docketed in the Superior Court of that county, and this was fol-
lowed by an execution, issued on 13 September, 1886, to the sheriff of
that county. His action under the process was arrested by a restrain-
ing order, and at October Term the defendant’s counsel, pursuant to
notice, entered a motion for an order directing an entry of satis-
faction of the judgment. In support of the motion, the affida- (105)
vits of the defendant and said L. W. Humphrey, with certain
exhibits, were read in evidence, and in opposition the affidavit of the
plaintiff, the statements contained in all of which, it is unnecessary
particularly to set out, inasmuch as the conelusion to which our examina-
tion of the case leads, is not controlled by them.

The defendant insists that the agreement, interpreted in the light of
the accompanying and explanatory facts, has the legal effect of a full
discharge of the judgment, so far as the defendant is concerned, and
that the plaintiff must look alone to Wassom for the collection of the
residue of the debt.

There is a marked difference in respect to the appropriation of the
two sums mentioned in the last clause of the contract. The transfer of
the $120 due from the plaintiff to Humphrey, to the reduction of the
judgment, was evidently intended to be, and was in legal effect, a pay-
ment of so much of it, and an extinguishment of the indebtedness . to
Humphrey. So it was considered by the plaintiff, and accordingly

. entered upon the docket.

But it is not the same as to the residue, for the defendant undertakes
to collect the debt of Wassom, and when collected, to pay over the $120
advanced by Humphrey, and the $59.56 still due to the plaintiff. There
are no words of personal exoneration of the defendant—mnothing to indi-

- cate that he is to be discharged and the collection from Wassom alone
looked to as a means of payment. The contract is, that when the de-
fendant “collects his debt against Mr. Wassom, he will pay to J. H.
Harris the said $59.56.” The arrangement contemplates a discharge of
the judgment from money expected to be obtained from Wassom, and
perhaps some indulgence while the effort to collect is made, but the
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debt 1s not to be discharged unless this is done. If there be a failure in
this expectation, the judgment remains in force, as much as does
(106) the indebtedness to Humphrey for his advance, and may be pro-
ceeded with. Such is the obvious meaning of the written arrange-
ment among the parties, and the writing must be interpreted by its own
terms.
When persons conclude upen an agreement and put it in writing, it
is to be understood that all by which they are bound is inserted therein.
In a contract, written or oral, when the terms are precise and explicit,
its effect is a question of law. Massey v. Belisle, 2 Ired., 170; Sizemore
v. Morrow, 6 Ired., 54; Festerman v. Parker, 10 Ired 47 4; unless
terms of art are used or they are of doubtful import. Shww v. Bumeg/,
86 N. C,, 3831,
There is no error, and the Judgment must be . affirmed, and it is so
ordered. . , . '
No error. Affirmed.

Cited: Wilson v. Cotton M<lls, 140 N. C,, 55,

W. H. WEATHERSBEE Er AL. v. O. C. FARRAR.
-
Mortgage—Priority—Registration—F eme Covert—Estoppel.

1. The rule recognized in admiralty giving salvors a prior lien on the vessel
and cargo saved by their exertions, is not recognized at common law.

2. So where there were two mortgages on a crop of cotton, and the first mort-

) gagee advanced money in order to save the crop and prepare it for market,

in excess of the amount secured by his mortgage, he is not entitled to the
amount of such advances to the exclusion of the second mortgagee.

3. In such case, the registration of the second mortgage is notice to the first
mortgagee, and it is immaterial that he does not have actual notice.

4. Unless the element of fraud is present in the declarations or conduct of a
feme covert, upon the faith of which.conduct another reasonably might
rely, and has in fact relied to his injury, she is not estopped, as a feme
covert cannot be estopped by a contract, or anythmg in the nature of a
contract.

5. So, whére a feme covert second mortgagee was ignorant of the dealings -
between the mortgagor and first mortgagee until they were consummated
‘and finished, and upon learning of them was only silent, she is not
estopped by her silence from asserting her rights under the second mort-
gage.

(Towles v. Fisher, 77 N. C., 437; Burns v. McGregor, 90 N. C., 225; Loftm .
Crossland, 94 N. C., 76; Boyw v. Turpin, ibid., 137; cited and approved)
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CrviL Action, heard upon exceptions to the report of a referee, (107)
by Shepherd, J at Spring Term, 1886, of EbercomsE Superior
Court.

The plaintiff, Weathersbee, on 1 January, 1882, being indebted to the
defendant, Farrar, in the sum of $1,051.50, and desiring to raise a
further sum to meet other liabilities, and to carry on farming operations
during that year, executed his note to the latter, in the sum of $3,500,
and gave a mortgage to secure the sum, and provide for its payment at
maturity, in which is conveyed the crop to be grown on the land, with
the stock and agrieultural implements used thereon. The note was dis-
counted and the interest taken therefrom in advance, at the rate of 9
per cent per annum, by the Pamlico Banking and Insurance Company,
and the proceeds used, except a small sum otherwise appropriated, to
the ‘mortgagor’s beneﬁt in the payment of his indebtedness, including
that due to the mortgagee.

On 4 March, 1882, the said Weathershee, being also indebted to the
feme plaintiff, his wife, in the aggregate of principal money, besides
several years of interest on its constituent parts, of $2,360.25, to provide
for its payment, executed a deed in trust to the plaintiff, H. L. Staton,
conveying a tract of land of 400 acres, and, in subordination to
the prior mortgage, the crop and other personal property therein (108)
mentioned. These deeds were promptly proved and registered
after being made. ‘

On 14 October, 1882, the said Weathersbee delivered to the defendant,
of the crop grown on the farm, 13 bales of cotton, of the value of $650.23,
the proceeds of which, it was agreed between them, should go in dis-
charge of unsecured advances in money and supplies to be used in hous-
ing and fitting the crop for market, but without the assent or knowledge
of his wife, or of her trustee. On the same day, the defendant paid
Weatherebee $80 in money, and furnished needed supplies of the cash
value of $14.50. Additional advancements were afterwards, and pre-
vious to 1 January, 1883, furnished on the same terms, and under like
necessitous circumstances in order to the gathering in of the crop and
preparing it for market,

During the months of November and December, at dlﬂerent times, a
further delivery was made to the defendant of 59 bales of the cotton
grown on the farm, of the value of $2,664.53, which, as well as the pre-
ceding delivery, were applied to the running account between the parties,
but without any specific arrangement to that effect.

The defendant had no actual knowledge of the second deed in trust,
and of the posterior lien it created upon the crop and other personal
property, until after all the cotton was received by him.
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On 25 January, 1883, the defendant rendered to the mortgagor an
account of their transactions, in which the latter is charged with the
money and supphes and credited with the proceeds of sale of "the
72 bales of cotton, in which is shown an excess of $90.30 in favor of the
credits. The account was delivered to Weathersbee, then confined to
his bed by sickness, in the presence of his wife, who heard the conver-
sation that passed between them, and thus knew how the cotton had been

appropriated, and she made no objection to the account. But
(109) previous to that day, she did not know of the appropriation, nor

did she at any time consent to this disposition of the trust fund,
nor had her trustee any information of it, nor did he assent to What
was done to the prejudice of the rights of the feme cestui que trust
under the deed to him. The feme plaintiff became a free trader on
26 January, 1883, and on 6 February, paid part of her own store account
to Farrar & Pippin, and agreed to pay'the residue of $259.39. The
personal property, besides the cotton, was sold on the last day of J anuary
for the sum of $1,622.95.

This is a summary and condensed statement of the facts found and
reported by the referee under the order of reference, as corrected and
modified by the court, upon the hearing of the numerous exceptions
taken by the defendant thereto, who appeals from the judgment.

John Devereux, Jr., for plaintiffs.
George Howard (John L. Bridgers also filed o brwf ) for defendant.

Surrr, C. J., after stating the facts: Out of these facts arise'the ques-
tions of law which alone are open for revision on the appeal; and, with-
out considering them separately in detail, we will endeavor to extract
the substance, and dispose of them all.

The present action, begun on 28 September, 1883, by Weathersbee,
the grantor, and the trustee and feme creditor secured in the last deed,
against Farrar, the mortgagee, has for its object the taking of an account
of the administration of the trust funds in his hands, and the recovery
of whatever excess there may be, after discharging the mortgage debt
and the expenses incidental to the execution of the trust. To this end,
the reference was ordered, and upon the findings and rulings, the sum
of $1,097.18 ascertained to be in the hands of the defendant, after allow-
ing all admitted and just charges, which belongs to and should be paid

-over to the parties interested in the second deed.
(110) 1. The first contention in the argument for the appellant is,
that inasmuch as the disallowed advances were essential to the
gathering and securing of the crop, and without which it might have -
been lost, or its quantity and value greatly reduced, this expense should
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be provided for and come out of the sales, as a paramount claim. Such
is the doctrine in admiralty, in favor of those who by personal efforts
and at great peril, save vessels and cargoes exposed to shipwreck and the
dangers of the sea. But it is not a principle of the common law, nor
recognized when in conflict with statutory regulations in reference to
liens.

As soon as the trust fund satisfies the demand to which it is primarily
devoted, the surplus belongs to the second or trust deed, and cannot be
diverted to any other use. The right to this appropriation is given by
the law, and is outside and independent of the defendant’s knowledge of
the existence of the deed. But it was on the registry, accessible to him,
the very purpose of whi¢h was to prevent the excuse now made. It was
his own fault if, without making any inquiry, he chose to withdraw the
cotton from his own attaching trusts, and improperly use it in the pay-
ment of an unsecured debt. This he is not permitted to do, to the detri-
ment of the plaintiffs, and the assumed necessity for the expenditure in
the preservation of the cotton, without the concurrence of the feme
plaintiff and her trustee, cannot have the effect of crowding out of its
place their right to what remains after satisfying the first mortgage.

II. It is next insisted, and this is pressed with earnestness, that the
feme plaintiff has acquiesced in this disposition of the fund, and that it
would be a fraud in her now to set up any opposition thereto.

Wa do not find in the facts any support given to the argument. The
feme plaintiff had no information of any arrangement between
the defendant and her husband, whereby these advances were to (111)
be put in front of her demands, and paid from the sales of the
crop. Nor did her trustee know of it, or give an implied assent even, to
the misappropriation. The transaction was entered upon and consum-
mated between them, before either the trustee or the feme plaintiff were
aware of what was going on. Her information was obtained, when in
January the account in this form was presented to her husband, and it
became the subjeet of conversation-at his sick bed, and then she was
silent. No declaration or act of hers induced the making the advances,
or involves any ingredient of fraud. What was done was simply between
her husband and the defendant, and can have no binding effect upon her.

The rule invoked in his aid cannot have the same rigorous applica-
tion to-one under coverture and incapable of making a personal contract
except in special cases, as it has to such as are under no disability.

In Towles v. Fisher, 17 N. C., 487, Rodman, J., after examining the
cases cited in Biglow on Estoppel, says: “They all concur, that a married
woman who is under a disability to contract, cannot be estopped by any-
thing in the nature of a contract. To estop a married woman from alleg-
ing a claim to land” (the case then before the Court), “there must be
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some positive aet of fraud, or. something done upon which a person deal-
ing with her, or in a manner affecting her rights, might reasonably
rely, and upon which he did rely, and was thereby ingured. No one can
reasonably rely upon the contract of a married woman, or on a repre-
sentation of her intentions, which at best is in the nature of a contraet,
and by which he must be presumed to know that she is not legally
bound.”

Unless the element of fraud is present in the declaratmns or conduct
of a woman under coverture, upon the faith of which another has acted

to his own injury, and which may reasonably be supposed to
(112) induce him to act, she cannot lose any of her just rights of prop-

erty. Burns v. McGregor, 90 N. C., 225; Loftin v. Crossland,
94 N. C., 76; Boyd v. Twrpin, 1bid., 137, and cases cited.

These views, we believe, cover the essential subject-matter of the
rulings upon issues of law, and leave little more to be said. The account
is adjusted upon the basis of requiring the defendant to pay over what
is left of the proceeds of the entire trust estate, including the cotton and
other personal articles, after discharging his mortgage, towards the
debts due the feme plaintiff, deducting, however, therefrom her own
personal indebtedness, and this is in our opinion a proper settlement of
the controversy.

In the rulings there is no error, and the judgment is affirmed.

No error. Affirmed.

Cited: Farrar v. Staton, 101 N. C., 79; Thurber v. LaRoque, 105
N. C, 318; Farthing v Shields, 106 N. C., 300; Ray v. Wilcozxon, 107
N. G 524 Wells v. Batts, 112 N. O, 289 Rwh v. Morisey, 149
N.C, 45

C. N. SIMPSON, ADMINISTRATOR, V. M. A. CURETON.
Widow’s Year's Support—Law of the Domicile.
rd

1. The widow of a man who dies a citizen of another State, is not entitled to
a year’s support out of the assets of the decedent in this State, and the
fact that she became a citizen of this State after her husband’s death is
immaterial, since her relations to the estate and her right to share in it
are fixed at the intestate’s death, and by the law of the domicil.

2. If, in such case, the law of the domicile made provision for the relief of
decedents’ widows, and there are chattels in this State, but not enough
property in the State of the domicil to satisfy such provision; It may be,
that such laws would be given effect in this State, but this would always
be in subordination to the rights of resident, and perhaps of all, creditors.
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8. None but parties and privies are bound by a judgment.

4. Where the widow of one who died a nonresident of this State, applied to
a justice in this State before administration was granted, and had her
year’s support allotted to her; It was held, that the judgment allotting
it was void, and that she was liable for a conversion in an action against
her by the administrator.

5. If a widow dies before the allotment of her year’s support is made, or
before the report is confirmed, her right ceases, and it does not survive
either to the children or to her administrator.

(Medley v. Dunlap, 90 N. C., 527; Coz v. Brown, 5 Ired., 194; Kimball v.
Deming, ibid., 418; Bz pcwte Dumnn, 63 N. C., 187; cited and approved)

Crvir, acrriow, tried before: Avery, J., at Sprlng Term, 1886 of (113)
Unrow Supenor Court.

T. G. Cureton, a citizen, and with his family residing in South Cadro-
lina, died in 1882, intestate, leaving an estate both real and personal in
this as well as in that State. Soon afterwards, and before the issue of
letters of administration by a court of North Carolina, his widow ap-
plied by petition to a justice of the peace to have her year’s allowance
set apart out of the intestate’s personal property, which was done by him
and two other persons qualified to act under section 2121 of The Code,
and she took possession of the articles so allotted, and applied them to
the maintenance of herself and the minor children, included in the esti-
mate of their value, under the directions of section 2118,

Administration was granted by the proper court, in March, 1883, to
the plaintiff, who in December of the next year, instituted this suit to
recover the value of the goods, as misapplied assets, needed in the pay-
ment of debts. The defenses set up are:

1. That the allowance being made in pursuance of the forms of law,
the report made by the commissioners confirmed, and judgment regularly
entered in the Superior Court for the deficiendy estimated, the money to
be paid out of assets when received by the administrator, the
proceeding can be reached and set aside only by a direct im- (114)
peaching action; until which the allowance must stand.

2. That as it does not appear that the nonresidence of the defendant
was known to the commissioners, their action in the premises was regular
and valid, and so must remain until reversed.

3. That the creditors and plaintiff, not havmg opposed the allowance,
nor appealed from the finding of the commissioners, under section 2124
of The Code, are now concluded.

4. That the estimate for the children is in trust for their support and
- having been thus used, no liability therefor rests upon the defendant.’

The court, by consent of parties, found the facts as stated, aid there-
upon caused to be entered the following judgment : ‘
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“The court finds, as a conclusion of law, that the creditors having
failed to object within the time prescribed by law, to the allowance made
to the defendant out of the estate of the intestate, and to proceed as pre-
seribed in chapter 53 of The Code, the administrator has no right to-
recover by action in this court the value of the property assigned to her.

It is further ordered, that the defendant go without day and recover
of plaintiff costs of action, to be taxed by the clerk.”

From this judgment the plaintiff appealed.

J. J. Vann for plasntiff.
D. A. Covington for defendant

Surra, C. J., after stating the facts: In our opinion there is error in
the ruling, and this allotment and appropriation of the assets of the
estate are unauthorized and void, and afford no defense to the action.

In Medloy v. Dunlap, 90 N. C., 527, it is declared that section 2116
" of The Code, does not “embrace widows of deceased husbands, citizens of

other States,” and that a subsequent removal to this State does

(115) -not change her relations towards the estate, since they are fixed,

and her rights to share therein are determined at the intestate’s

death, and by the law of his domicil. If provision is made by the law

of South Carolina for the temporary relief of a decedent’s family, and

there is no personal property, or not sufficient to meet the requirements,

it may be, that such laws would be given effect upon the principle of

comity, as in the distribution among those entitled under such laws, but

" this would always be in subordination to the demand of our own resi-
dent creditors, if not of all ereditors.

To the pursuit of the property thus wrongfully converted, no legal
impediment is interposed, inasmuch as the plaintiff was no party to it,
and no administration had been then taken out to entitle him to make
resistance to the allowance. The principle is too well settled to need a
sustaining reference, that none but parties and privies are bound by any
judicial action. ' The section referred to, entitled the representative, or
any creditor, legatee, or distributee, to intervene and resist the finding
of the commissioners, which though ex parte, would otherwise determine
the amount of the allowance, and justify its recognition and payment,
but this cannot extend to a claim unfounded in tofo, and wholly without
warrant in law. If the petition represented the case truly, the proceed-
ing would show its nullity upon its face, and if suppressed, and the
facts necessary to give validity to the demand not inquired into, the
same result must follow when they are now developed. Can the adminis-
trator be charged as with a devastavit?—and this when the appeal must
be taken “within ten days from the assignment,” and no appointment
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was made until three months thereafter? This section has reference to
a proceeding instituted by a resident widow, who is entitled under our
laws, who, on application to “a justice of the peace of the township in
which the deceased resided, or some adjoining township,” under-

takes to act, and has the necessary jurisdiction to act in the case. (116)
Here, there is not only a nonresident having no right to allow- -
ance, but a total want of jurisdiction, as much so as if exercised in a
distant county, where no notice can. be implied of an action for which
the law gives no warrant.

Nor is there any force in the suggestion of a trust in respect to part
of the allowance, and if there was, we do not see how it can protect the
defendant from the wrongful conversion. But the allowance, when
proper, i8 personal, the amount due her being estimated by the numbers
that constitute her family of limited age, but it is nevertheless her own
property, and to be used at her pleasure. So if the widow dies before the
allotment is made, her right ceases, and neither her administrator nox

her childven succeed to it. Cox v. Brown, 5 Ired., 194; Kimball v.

Deming, ibid., 418. Nor if she die after allotment and before conﬁrma-
tion, does the rlg}lt survive. Duann ex pwt@ 63 N. C, 137,

There is error, and there must be an 1nqu1ry of damages, unless the
parties consent to the valuation of the commissioners, in which event
final judgment will be entered upon the findings. Otherwise such i inquiry
must be made, and to this end let this be certified.

Error. Reversed.

Cited: Burgwyn v. Hall, 108 N. C,, 497 5 Jones v. Layne, 144 N. C.,
603, 612.

J. W. WADSWORTH v. W. 8, STEWART.

Pleading%Provufiso.

1. Where a statute giving a right of action contains a proviso, the plaintiff
need not negative it, but if the case falls within the proviso the defendant
must set it up in the answer.

2. So, in an action for failing to keep a sufficient bridge over a canal cut
across a public road, brought under section 2036 of The Code, the plaintiff
need not allege that the road was laid off before the mill was erected, in
order 'to negative the proviso in that statute.

(R. R. Co. v. Robeson, § Ired., 391; Gorman v, Bellamy, 82 N. C., 496; Mul-
holland v. Brownrigg, 2 Hawks, 349; cited and approved.)
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(117)  Tus was a civil action, tried on complaint and demurrer,
before Grawes, J., at August Term, 1886, of MuoxrLENBURG Su-
perior Court.

The plaintiff alleged, in substance, that there was, and had been for
fifty years or more, a public highway, used and worked as such by the
county authorities of Mecklenbirg County, between the city of Char-
lotte and Rozzel’s Ferry, on the Catawba River, leading to the town of
Lincolnton.

That on 17 July, 1885, and for many years prior to that day, the
defendant, and those under whom he claims, were the owners in fee of a
tract of land in Mecklenburg County, on both sides of said public road,
and lying on both sides of a creek, known ag Asbury’s Creek, where the
said public road crosses the same.

That on said stream and land, a few hundred feet north of said public
road, there was and had been for many years, a grist-mill, owned by the
defendant and those under whom he claimed, and there was a dam just
above said mill on said land, to provide water to run the mill

That there was and had been for many years, a saw-mill about fifty
yards south of the'said publie road, and a canal or race had been cut by
the defendant or those under whom he claimed, of the depth of six or
eight feet and about ten feet wide, across said public road, on the land
of the defendant, for the purpose of carrying the water to the saw-mill,
and there was a wooden bridge over the canal or race, over which the

public passed on said highway.
(118)  That the defendant, about fifteen or twenty years prior to
17 July, 1885, removed the grist-mill from the north side of the
road to the south side thereof, at or near the place where the saw-mill
had formerly stood, and used the canal or race to convey water to the
mill, and it had been 80 used and operated by the defendant for fifteen
or twenty years.

That it was the duty of said defendant, as the owner of said land
and water-mill, in accordance with the provisions of section 2036 of The
Code, to erect, construct, and maintain, such necessary and lawful
bridges over said canal on said highway, for the use of the public, so
long as the same might be needed by reason of the continuance of
the mill. _

That defendant, in disregard of said duty and obligation, failed and
neglected to erect such a lawful and necessary bridge across the canal as
was required by the statute, but so constructed the bridge, that it was not
of the necessary width for vehicles to pass over, it being only-about ten
feet wide, and was wholly without railing or other protection at the
sides thereof to prevent passengers or vehicles with horses. from falling
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into said canal, and by reason of the narrowness of said bridge, and the
want of ralhng thereto, the same was hlghly dangerous to persons and
animals crossmg it.

That in consequence of the failure of the defendant to perform the
duties and obligations resting upon him ag aforesaid, and his failure to
construct and maintain such a lawful and necessary bridge over said
canal on the public highway, and to provide proper railing or protection
at the sides thereof as hereinbefore alleged, the plaintifi’s servant, while
lawfully traveling on said highway, with a carriage and four horses of
plaintiff, in the night time, on 17 July, 1885, without fault on the part
of said servant in passing over said bridge, had the two lead horses of
plaintiff precipitated into the canal, one of them drowned and
the other so fatally injured that it died shortly thereafter; the (119)
harness cut to pieces in the attempt to rescue said horses, and
suffered other injuries to the damage of plaintiff five hundred dollars.

There was a second caugse of action, charging the defendant with
failure and neglect to keep the bridge in good repair for many months
prior to 17 July, 1885, and with failure to erect railings or other pro-
tection to prevent horses and vehicles from falling into the canal, and in

- not removing from the bridge objects calculated to frighten horses in
passing over the same; and also with having failed to make the bridge of
sufficient width, by reason whereof it became dangerous to the public,
and in eonsequence of which the damage herein before stated was sus-
tained, ete.

The defendant demurred to both causes of action, the ground of de-
murrer to each being the same, to wit:

“1. That said alleged cause of action does not state facts sufficient to
constitute a cause of action, in that the complaint does not state that the
mill set forth in the complaint was erected, or the canal or race was cut,
before the laying off of the public hlghway therein specified.

2. Or that said road was not laid off by the request of the owner - of
‘the mill of this defendant or any other previous owner thereof.”

His Honor gave judgment overruling the demurrer, and allowing the
defendant to answer.

From this judgment the defendant appealed.

John Devereux, Jr., for plaintiff.
W. H. Bailoy and Heriot Clarkson filed a brief for defendant.

Davis, J., after stating the facts: The section of The Code (2036)
under which this action is brought, is as follows:

“Tt shall be the duty of every owner of a water-mill which is
situated on any public road, and also of every person who, for the (120)
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purpose of draining his lands, or for any other purpose, shall con-
struct any ditch, drain or canal across a public road, respectively, to
keep at his own expense in good and sufficient repair, all bridges that
are or may be erected or attached to his mill-dam, immediately over
which a public road may run; and also to erect and keep in repair all
necessary bridges over such ditch, drain or canal on the highway, so
long as they may be needed by reason of the continuance of said mill or
mill-dam, ditch, drain or eanal: Provided, that nothing herein shall be
construed to extend to any mill which was erected before the laying off
such road, unless the road was laid off by the request of the owner of the
mall.” . .

The demurrer is based upon the ground that the complaint fails to
allege that the mill set forth therein was erected, or that the canal or
race was cut, before the laying off of the road, or if before, that the road
was laid off by the request of the owner of the mill, and- admitting all
the other facts to be true, as stated in the complaint, the plaintiff is not
entitled to recover, because of this failure.

It clearly appears from the allegations in the complaint, if true, that
the highway existed before the canal or race was cut, for it alleges that
the canal or race “was cut across said public road.” - )

But it is insisted that the prowiso in the statute must be set out in the
complaint and negatived before a prima facie case can be made out
against the defendant. In the case of R. E. v. Robeson, 5 Ired., 391,
relied on by the defendant, it is said that “a prowviso is properly the
statement of something extrinsic of the subject-matter of the contract,
which shall go in discharge of the contract, and, if it is a covenant, by
way of defeasance. . . . A proviso need not be stated in the declara-
_ tion, for this, says Mr. Chitty, ought to come from the other side.” In

the same case, Judge Nash, quoting the opinion of Ashurst,
(121) Justice, in a case cited, says, in speaking of a proviso: “This,

therefore, being a circumstance, the omission of which was to
defeat the plaintiff’s right of action, once vested, whether called by the
name of a proviso, by way of defeasance, or a condition subsequent, it
must in its nature be a matter of defense, and ought to be shown by the
defendants”; and Gorman v. Bellamy, 82 N. C., 496, is to the same
effect. The duty of .the defendant in regard to the bridge is clearly
stated, and the breach is clearly stated. The complaint complies fully
with the requisites of The Code, sec. 233. If the mill was erected before
the laying off of the road, and the road was not laid off by the request
of the owner, the defendant may avail himself of the benefits of the
provise by answer, and this will raise an issue of fact, to be submitted to
the jury, and passed upon by them. It is a matter of defense, which,
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under the old practice, it was not necessary to set out in the declaration,
and which now need not be set out in the complaint. Mulholland v.
Browwmgg, 2 Hawks, 349.

There is no error. Let this be cert1ﬁed. :

No error, : Affirmed.

Cited: Cox v. Wall, 132 N. C., 734.

JOS. THAMES T AL. v. HENRY JONES ET AL.

Action to Recover Land—Demurrer—Parties—T enants in Common.

1. Where the complaint in an action against several defendants to recover
land, déscribed the locus in quo as several tracts adjoining each other and
gituated in the counties of Cumberland and Bladen, of which the defend-
ants are in possession and wrongfully withhold from -the plaintiffs;
was held, that under this allegation, the Superior Court of Gumberland
had jurisdiction.

4

Where the parties in interest are very numerous, and it is impracticable
to bring them all before the court, one or more may sue or defend for the
benefit of all, but how far those not actually before the court may be
affected by the judgment, is left open.

3. One tenant in common may sue without joining hig cotenants for the

recovery of the possession of the common property.

4. A statement in a complaint of redundant matter, or of evidential facts, is
no ground for demurrer.

- 5. So, where in an action to recover land, the plaintiff sets out his claim of
title, the allegations in this respect cannot render the complaint demurra-
ble on the ground that it joins several distinet causes of action.

6. Where in an action to recover several tracts of land, in the separate pos-
session of several defendants, the complaint does not allege of which
tract each defendant is in possession; It was held, that it constituted no
ground for demurrer.

(Bronson v. Insurance Co., 85 N. C., 414; Young v. Greenlee, 90 N, C., 319;

Best v. Olyde, 86 N. C., 4; cited and approved.)

Tr1s was an action to recover land, brought by Joseph Thames (122)
and twenty others against Henry Jones and eighteen others, tried,
on demurrer, before Avery, J., at Spring Term, 1885, of CuMBERLAND
Superior Court.

The complaint alleges that the plaintiffs are owners in fee simple and
entitled to the possession of certain tracts of land, described in the first
allegation of the complaint as adjoining each other, and situated on the
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east side of the northwest branch of the Cape Fear River, and in the
counties of Bladen and Cumberland. .

The boundaries of the several tracts, sixteen in number, are separately
set out at length. The first, known as the Daniel Bean tract, containing
400 acres; second, the John Bean tract, containing 250 acres; third, part
of the Smith tract, containing 240 acres; fourth, the tract patented by
Joseph Thames, 14 November, 1809, containing 41 acres; fifth, four
tracts containing in the aggregate 291 acres; sixth, one tract of 50 acres,

and also one of 170 acres; seventh, a tract of 154 acres; eighth, a
(123) tract of 181 acres; ninth, a tract of 29 acres; tenth, a tract of

100 acres; eleventh, one-half of a tract of 262 acres; twelfth, a
tract of 200 acres; thirteenth, a tract of 800 acres; fourteenth, one-half
of a tract of 640 acres; fifteenth, one-half of a tract of 300 acres; six-.
teenth, one-half of a tract of 250 acres.

That the defendants claim title to said lands either directly or by
masne conveyances from Jobn T. Gilmore, who conveyed said lands to
Stephen Hollingsworth, by deed dated 5 November, 1836, duly recorded
in the register’s office of Cumberland County, on 27 January, 1848, in

“Book W, No. 2, page 245.

That said John T. Gilmore, by the last will and testament of Joseph
Thames (under whom said Gilmore claimed and held the lands), only
had a life estate in said lands. ‘

That said John T. Gilmore died before the commencement of this
action, viz., about the year 1863 or 1864, and thereupon his estate and
that of those claiming under him explred

That the plaintiffs and those under whom they claim, are entitled,
under the will of said Joseph Thames, to the estate in remamder in all
of the aforesaid lands, after the exp1rat10n of the aforesaid life estate
of the said John T. Gilmore.

That the said John T. Gilmore died after he had arrived at the age of
twenty-one years without children begotten in wedlock.

That the defendants are unlawfully in the possession of the aforesaid
lands, and wrongfully withhold the possession thereof from the plain-
tiffs.

The plaintiffs demand judgment:

I. That under the will of said Joseph Thames, they are entitled to an
estate in fee simple in all of the aforesaid lands, in remainder, after the
death of John T. Gilmore, the life tenant.

TI. For the possession of said lands.
(124) III. For the rents and profits of said lands for the three years
next immediately preceding the commencement of this action.

IV. For five thousand dollars damages for the withholding of the
possession thereof.
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The - defendants’ demurrer to the complaint is on the followmg
grounds:

I. That, as appears by the complaint, the court had no JIlI‘lSdlCthn of
the subJect of action, because a part of the lands described in the com-
plaint is said to be in the county of Bladen, and it is not stated in said
'complaint which tracts of said land lie in the county of Bladen, and
which in the county of Cumberland. .

II. That, as appears by the complaint, there is a defect of parties
plaintiff, the plaintiffs named in said complaint suing in behalf of all
other heirs of David Thames, and others, without giving any reasons
‘why the said heirs should not be named in the complaint.

III. That it appears by the complaint, that several causes of action
have been united against these defendants.-

IV. The complaint does not state facts sufficient to constitute a cause
of action, in this, that it does not state which tracts are in possession of
each defendant _

At the May Term, 1884, the following order was made by Philips,
Judge, to which the defendants excepted : ‘

“This cause coming on to be considered at this term, and it appearing
to the satisfaction of the court, upon statements of counsel and inspection
of the record in this action:

I. That this action involves questlons of a common or general interest
of many persons.

II. That the parties, both plaintiff and defendant, who have an
interest in this action, are very numerous; that some of them have died
since the commencement of this action; that this aetion has been pend-
ing in this Court since 30 December, 1876, and that it is impracticable to
bring all the parties, either plaintiff or defendant, before the court:

To the end, therefore, that there may- be a more speedy de-
termination of this cause on its merits, it is now ordered by the (125)
court that those persons named as the plaintiffs in the summons
and complaint who are still living, or the last survivors of them be, and
they -are hereby permitted by the court, to prosecute this action to a
final determination for and in behalf of themselves and all other persons
interested herein as plaintiffs. And it is further ordered by the court,
that those named in the summons and complaint, who are parties de-
fendant to this action, and who have been brought into court as parties
defendant by service of process heretofore, who are still living, or the
last survivors of them, be, and they are hereby permitted, to defend this
action for the benefit of themselves and all other persons having or
clairhing to have “an interest in the controversy involved in this action
adverse to the plaintiff.”
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At the Spring Term, 1885, Avery, J., gave judgment sustaining the
demurrer, and from this judgment the plaintiffs appealed.

© John W. Hinsdale for plaintiffs.
E. B. Stamps for defendants.

Davis, J., after stating the facts: The demurrer cannot be sustained
upon any one of the grounds stated. Actions for the recovery of real
property must be brought in the county in which the subject of the
action, or some part thereof, is situated. It may be, that some of the
traets are wholly in the county of Bladen, and are in the separate posses--
sion of some of the defendants, but the complaint alleges broadly, that
the defendants are in possession and wrongfully withhold the said land,
and it is sufficient to give jurisdiction to the Superior Court of Cumber-
land County, and this disposes of the first alleged ground of demurrer.

Where the parties, as manifestly appears in this case, “may
(126) be very numerous, and it may be impracticable to bring them
all before the court, one or more may sue or defend for the benefit
of the whole.” The Code, see. 185; Bronson v. Insurance Co., 85 N. C.,
414. Tt was clearly within the power of the court to make the order
permitting the persons named as plaintiffs to sue for all, and the persons
named as defendants, to defend for all. As to how far the judgment
may affect persons made parties under this order, we express no opinion.
But independent of this, any one or more of several tenants in common
may sue for the recovery of the possession of land wrongfully withheld.
Young v. Greenlee, 90 N. C., 319, and the cases there cited. This dis-
poses of the second ground of demurrer.

Upon an examination of the complaint, we are unable to discover the
misjoinder of several causes of action, made-the third ground of de-
murrer. It is true, that the plaintiffs allege title under the will of
Joseph Thames, and that the defendants claim under conveyance from
John T. Gilmore, but these are unnecessary statements of the chain of
title relied on by the plaintiffs and defendants respectively, and are not
alleged as causes of action. They are unnecessary, and might well have
been. omitted or stricken out, but they furnish no ground for demurrer.
Best v. Clyde, 86 N. C., 4. And this disposes of the third ground of
demurrer. _
~ The fourth ground of demurrer cannot be sustained. The complaint

does state ground sufficient to constitute a cause of action, and the ob-
jection that the complaint does not state which tracts are in possession
of each defendant, cannot be taken by demurrer. The complaint alleges
broadly, “that the defendants are unlawfully in the possession of the
aforesaid lands, and wrongfully withhold the possession thereof from
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the plaintiffs,” and if any of the defendants are mnot in pos- (127)
session of all, they can disclaim as to the part not claimed.

There was.error. Let this be certified, and the case remanded, to be
proceeded with according to law.

Error.

Cited: Allen v. Sallinger, 105 N. C., 842; Bryan v. Spivey, 106 N. C,,
99; McQill v. Bude, ibid., 246 Conley v. B. R., 109.N. C., 696; Foster |
v. Hackett, 112 N. C., 554; Winbourne v. Lumber Co., 130 N. C,, 33;
Allred v. Smath, 135 N. C., 4505 Jones v. Comrs.,, 143 N. C,, 65;
Cooperage Co. v. Lumber Co., 151 N. C., 456; Hardwood Co. v. Waldo,
161 N. C,, 198; Lee v. Thomton, 1m N C., 211 Clark ». Homes, 189
N. C, 709

J. P. ARRINGTON Er AL, Exscurors, v. A, W. ROWLAND, EXECUTOR.

Principal and Surety—Statute of Limitation—Trusts.

1. Where a surety pays money for the principal debtor, in the absence of a
covenant to repay, it is a debt due by simple contract, and is barred in
three years. .

2. Although a debt secured by a deed of trust or a mortgage may be barred,
yet if the deed of trust or mortgage is not barred, a Court of Equity will
enforce it, without regard to the fact that the debt is barred.

3. Where a principal debtor executes a mortgage to his surety to save him
harmless for any loss he may sustain by reason of his suretyship, although
the amount is unascertained at the time the mortgage is given, it becomes
a debt due by covenant, and is not barred by the lapse of three years
from the time the surety pays the money.

(Capehart v. Dettrick, 91 N C., 344, cited and approved.)

CiviL acTioN, tried before Shepherd, J at Fall Term, 1886, of Nasw
Superior Court.

The plaintiffs are the executors of the will of A. H. Arrington, who
died in 1872, and to whom and for whose benefit the deed below set forth
was executed

The defendant is the executor of the will of W. H. Rowland, who died
in January, 1886, and who was the maker of the deed referred to above,

The plaintiffs bring this action to recover $4,642.92, with interest
thereon (less $180 paid 18 February, 1877), from 1 November, 1873,
which they were compelled to pay as executors of their testator
on account of the suretyship of their testator mentioned and pro- (128)
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vided for in the same deed below set forth, and they allege that
the money so paid by them is embraced by and constitutes part of the
indebtedness prowded for and secured by the same. .

The defendant in his answer pleads that the alleged cause of action
did not accrue within three years next before the bringing of this action,
and the same is therefore barred by the statute of limitation.

The following is a copy of the deed above referred to, alleged in the
* complaint and relied upon by the plaintiffs:

“This indenture, made this 25 June, 1872, between W. H. Rowland
of the one part, and A. H. Arrington of the other part, both of the
county of Nash and State of North Carolina, witnesseth, that, whereas,
the said W. H. Rowland, with Willis F. Rowland, did qualify as ad-
ministrators on the estate of Elijah B. Hilliard, at August Term of
Nash County Court, in the year 1862, and entered into bond as adminis-
trators aforesaid, in the sum of one hundred and fifty thousand dollars,
or some other large amount, with said A. H. Arrington, H. G. Williams
and L. M. Conyers as sureties on said bond; and whereas, there is a suit
pending in the Supreme Court of North Carolina, between the heirs of
the said E. B. Hilliard, deceased, as plaintiffs, and said W. H. Rowland
and Willis F. Rowland as administrators aforesaid, defendants, the final
decision of which suit is involved in uncertainty; and whereas, the result
of said suit may involve the said A. H. Arrington and other said sure-
ties, and cause them to be liable to pay and sustain loss on account of
said suretyship; and whereas, the said W. H. Rowland is anxiously and
honestly desirous to hold the said A. H. Arrington and other said sure-
ties harmless on account of any loss from said suretyship, he, the said
W. H. Rowland, agrees to advance and pay over all the funds and assets

of every kind belonging to said estate that may be on hand, to
(129) meet any amount the court may decide is due the said estate, and

the said W. H. Rowland agrees to pay all the funds he may have
of his own, to meet said decision or judgment of the court, if necessary
to pay the amount, and after the said W. H. Rowland shall have paid
over to the said estate all the available assets belonging to said estate,
and all the money he may have of his own, then, if there shall still
be a balance due the estate, the said A. H. Arrington agrees to advance
for the said W. H. Rowland, the said balance, on the following terms,
and for the purpose of securing the said A. H. Arrington for any
amount he may advance as above, on account of said securityship and
for the said W. H. Rowland, with interest, and to hold him, the said
A. H. Arrington, and the other said securities harmless, as said W. H.
Rowland is honestly desirous of doing, the said W. H. Rowland, for and
in consideration of one dollar, to him in hand paid, has this day bar-
gained, gold and delivered unto the said A. H. Arrington, his heirs and
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assigns, a certain tract or parcel of land in said county of Nash and
State of North Carolina, being the land upon which said W. H. Rowland
now lives, adjoining the lands of James Tucker, Dr. R. H. Marriott,
Rhoda Archibald and Crawford Ricks, and on the north bounded by
Beaver Dam Swamp, containing five hundred and seventy-one acres; to
have and to hold the same with all the privileges and appurtenances
thereunto belonging unto him, the said A. H. Arrington, his heirs and
assigns forever.

“In trust, nevertheless, and upon the followmg condition, that the
said W. H. Rowland is to remain on the premises and in possession of
said land, and to manage and carry on the farming operations according
to his own judgment, and whatever amount the said W. H. Rowland
can spare after paying expenses of the farm and improvements on the
same, he, the said W. H. Rowland, agrees to pay over to the said A. H.
Arrington, or his representative, until the amount and interest
the said A. H. Arrington may advance for the said W H. Row- (130)
land shall be paid.

“And if the amount and interest that the said Arrington may have to
advance for said W. H. Rowland, on account of said suretyship, shall not
be paid to said Arrington or his representative, before the death of said
W. H. Rowland, the said A. H. Arrington, his executors and adminis-
trators, shall sell the said land, after giving due public notice, to the
highest bidder on a credit of twelve months, retaining title until pur-
chase money is paid, and the proceeds of said sale shall be applied to
the payment of whatever amount may be due the said A. H. Arrington,
and if there should be any surplus, the same shall belong to the estate
of the said W. H. Rowland. Whenever the said W. H. Rowland shall
pay off and satisfy any advances by, or.loss to, the said A. H. Arrington,
or other said securities, this deed and conveyance shall be null and void;
otherwise to remain in full force and effect as above written.”.

The court ruled that the action was barred, and the plaintiffs ap-
pealed.

C. M. Busbee (Benj. Bunn and Jacob Battle also filed a brief) fo»r
plasntiffs.
No counsel for defendants.

Mzrrimon, J., after stating the facts: The very purpose of the deed
of trust was to recognize and secure an anticipated indebtedness of the
testator of the defendants to the testator of the plaintiffs, and others, his
cosureties of the testator of the defendant, that might arise out of the
suretyship distinetly mentioned and deseribed.

117



IN-THE SUPREME COURT. [or

ARBINGTON ¥. ROWLAND.

The defendants’ testator covenanted, certainly in effect, and stipu-
lated in the deed, to pay the testator of the plaintiffs the sum of money,
whatever it might turn out to be, he might have to pay or advance for

him, as contemplated by the deed, and this as certainly and
(181) effectually as if the same had been ascertained and set forth in the
deed itself. .It was further mutually covenanted between the
parties, that the testator of the defendants should have the right to culti-
vate the land embraced by the deed, if need be, during his lifetime, pay-
ing off the anticipated indebtedn'ess, so much as he could, after paying
the expenses of eultivation, out of the proceeds of the crops to be pro-
duced from year to year; and if the indebtedness should not be wholly
discharged thus by him, then, after his death, the land should be sold
to pay the balance then remaining unpaid.

The covenant to pay the indebtedness provided for, was a continuing
one, and the right of the testator of the plaintiffs, or of his executors, to
sue, did not accrue until the death of the testator of the defendants.
Until then, the plaintiffs could not execute the power of sale contained
in the deed, nor could they sue for and recover the money to come due.

In the absence of the deed or othér like provision, the money paid by
the plaintiffs on account of.the suretyship mentioned, would have been
a debt due by simple contract, and therefore barred by the statute of
limitation; but by the express. agreement of the parties to the deed, it
becomes a debt due by covenant, due and actionable only at the death of
the testator of the defendants. .

If the debt secured by the deed of trust had been independent of, and
apart from the deed, as contended by the defendants, the plaintiffs
could have the right to have the trust executed. The court would
not in that case deny the plaintifiy this remedy, simply on the ground
that the debt intended to be secured is barred by the statute of limita-
tion. Capehart v. Detrick, 91 N. C., 344.

‘We therefore are of opinion, that there is error, and that the plaintiffs
are entitled to a new trial, and so adjudge. To that end, let this opinion
be certified to the Superior Court according to law. It is so ordered.

Error. Reversed.

« Cited: Taylor v. Hunt, 118 N. O., 172; Hedrick v. Byerly, 119 N. C,,
422; Menzel v. Hinton, 132 N. C,, 663

118



N.0] FEBRUARY TERM, 1887.

Young v. YOUNG,

. (132)
JANE E. YOUNG v. JAMES R. YOUNG ET AL.

Contingent Remainders—Powers—Judicial Sale.

1. Where a contingent remainder is created, the temant in possession and
those in remainder in esse, cannot have a decree for a sale of the land,
unless some one of each class of contingent remaindermen are in esse and
before the court.

2, Where a power is to be exercised entirely at the discretion of the donee of
the power, Courts of HEquity have no jurisdiction to force him to act, and
if he has died without exercising the power, they cannot confer it upon a
trustee appointed by the court.

3. So, where land was settled on a trustee, in trust for A. for life, remainder
in trust for her children then living and the issue of such children as may
have died leaving issue, with a power in the trustee to sell the land
whenever in his opinion best for the interest of the cestuis que trust, with
directions to reinvest the proceeds as he thought best; It was held, that
a Court of Equity could not decree a sale at the instance of the life
tenant and her children, and the trustee having died without executing
the power of sale, a trustee appointed by the court could not execute it.

(Williams v. Hassell, 13 N. C., 174; Hz perte Miller, 90 N. C., 629; cited and
approved.)

Crvir aorion, tried before Clark, J., at June Term, 1886, of Gran-
viLLe Superior Court.

The plaintiff appealed.

The facts appear in the opinion.

Jos. B. Batchelor and John Devereuw, Jr., for plaintiff.
No counsel for defendants.

Smira, C. J. When this ecause was before us at October Term, 1884,
we declined to take jurisdiction and inquire into the merits of the sub-
ject-matter presented in the complaint, because of irregularities in the
action of the Superior Court, and an order remanding it was
made. These difficulties are now removed, and the appeal is from (133)
a ruling, followed by a final judgment embodying it, in these
words:

“The cause coming on to be heard on complaint and answer, the court
declared that a sale of the real estate deseribed in the complaint, and a
reinvestment of the proceeds, would be to the advantage of the plaintiff,
and all other persons who are, or may become entitled to an interest
therein under the said deed of trust. But the court is of the opinion,
that the power of sale conferred by said deed upon the late trustee, Peter
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W. Young, was personal to and discretionary with the said Peter W,
Young, and the power not having been executed by him in his lifetime,
no other person succeeding him as trustee of said estate can execute said
power, and therefore, and for asmuch as it cannot be known until the
death of the plaintiff who will be entitled to or interested in the estate
after her death under the limitations in said deed, this court has no
power or jurisdiction to order a sale of said real estate by way of execut-
ing the said power of sale, or otherwise, and cannot confer upon any
new trustee the court may appoint, by any conveyance it might direct to
be made to him of the legal title of said estate, any power or diseretion to
sell the same, or any part thereof, and reinvest the proceeds of such sale,
and for the reason aforesaid, an order of sale of said estate as prayed for
in the complaint, is refused. The court is further of opinion that a new
trustee ought to be appointed in place of Peter W. Young, deceased, and
a proper conveyance made to such new trustee, and it is referred to the
clerk, to inquire and report to the court the most suitable person to be
appointed such trustee, who is willing to accept said appointment.”

The deed made on 30 October, 1866, conveys for the consideration of
$2,500, a lot and house in fee to- Peter W. Young, and attaches to the

estate the following declarations of trust:
(134)  “But nevertheless, upon special trust and confidence, to, for and

upon the uses and trusts following, and no other, that is to say,
for the sole, separate and exclusive use and benefit of Jane Eliza Young,
wife of the said Peter W. Young, for and during the term of her life,
and at her death, for the use of her children then living, and the then
living issue of such of her children as shall have died leaving issue, as
sharers in fee simple per stirpes; and it is further agreed between the
said Russell H. Kingsbury, trustee, etc., and the said P. W. Young, that
at any time that it may seem to him to be to the interest of the said
cestuts que trust, he may sell the said land and premises absolutely, pro-
vided that without delay he shall reinvest the proceeds of sucli sale in
real or personal estate, at his discretion, or otherwise manage, apply or
dispose of the said proceeds for the benefit of the said cestuis gue trust,
for the sole and separate benefit of the said Jane Eliza Young and her
children, in the same manner as the lands and premises in this deed and
conveyance are settled.”

The contingent remainders, limited on the termination of the life
estate, are to such of her children as are then living, and to the then
living issue of such as have died leaving issue, so that it is impossible to -
tell who will be entitled when the life tenant dies. - Those who would
now succeed upon the happening of that event, may none of them be
then living, and consequently there is no one of either class before the
court to respresent the others. We are unable to distinguish between the
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present case and the cases of Williams v. Hassell, 78 N. C., 174, and
Miller, ex parte;, 90 N. C., 629, except that the latter were suits for par-
tition, and the estates were created by will. But the principle involved
is the same, and each involves the exercise of like jurisdictional power, in
transmitting title by a decree or order of sale. The defect of power is
not dependent upon the instrument by which the limitations are created,
but is inherent in the estates formed, and because being unascer-
tainable, those who may suceeed to the estates are not bound by (135)
the Judgment or decres.

It is suggested in argument, that the contingent remainders being
equitable estates, the trustee represents them, and may act so as to bind
them. At law this might be so, because legal titles are there only known.
But this case is equltable, cognizable under former distinctions only in
a Court of Equity, and in this Court such estates are recognized and
treated as essential. ‘

The only remaining objection to the rulings which seems to be com-
plained of (for no specific errors are pointed out in the record), is to
that which declares that the power of sale and reinvestment conferred
upon Peter W. Young, and not exercised in hig lifetime, was personal to,
and discretionary with him, and is not transferable to the substituted
trustee; in other words, became extinct at his death, and could not be
judicially prolonged and vested in his successor.

This ruling is, in our opinion, not open to objection. The personal
character of the power conferred to change the investment, is disclosed
upon the face of the deed. It is to be exercised “when at any time @t
may seem to him (the trustee) to be to the interest of the said cestuis
que trust,” to sell and to reinvest. '

It is committed to the judgment and discretion of the husband of the
life tenant, and the father or ancestor of those who are to have the
remainder, as the case may be, and he may well be supposed to have their
interests in view in any disposition that may be made, and possessing the
confidence of the grantor that the conferred power will be prudently and
discreetly used, if used at all.

“In the case of mere powers, that is, powers of which the exercise is
arbitrary and discretionary, the court has no jurisdiction to 1nterfere
Lewin on Trusts, 435. -

“An express discretionary power,” remarks another author, “may
either apply to the doing or abstaining from doing a contemplated act;
as where the trustees are empowered to do the act; or it is di-
rected to be done, if the trustees ‘should think fit, or ‘proper,” or (136)
‘at their discretion.”” Hill on Trustees, 485.

- “In some of the earlier cases,” continues the ‘author, “where trustees
neglected or refused to exercise the diseretionary powers vested in them,
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the court itself assumed that discretion, and exercised the power in the
manner which it conceived to be most beneficial for the cesfuis que
trust.”

“However,” he adds, “this jurisdiction has been long since exploded,
and it is settled, that the court will never exercise a mere discretionary
power, either in the lifetime of the trustee, or upon his death or refusal
to act.” Ibid., 48 and 211.

It is manifest, then, as long as Peter W. Young did not deem it best
for those interested to dispose of the property in his lifetime, the power
becomes extinct, and does not pass to the new appointee.

There is no error, and the Judgment must be affirmed.

No error. ‘ , Affirmed.

Cited: Overman v. Sims, 96 N. C., 455; Irvin v. Clark, 98 N. C,, 445;
Branch ». Griffin, 99 N. C., 183; OTeeck v. Granger, 106 N. C., 219;
Whatesides v. Cooper, 115 N C, 575 Smith v. Smith, 118 N. C., 736;
Baker v. McAden, ibid., 743; Sdlzma,n v. Whaitaker, 119 N. C., 94;
Clark v. Peebles, 120 N. C., 34; Hodges v. Lipscomb, 128 N. C., 63;
Springs v. Scott, 132 N. C., 558; Bowen v. Hackney, 186 N. C., 192,
McAfee v. Green, 143 N. O 417 Hayden v. Hayden, 178 N. O 263
Thompson v. Humphrey, 179 N. C 52.

MARION BROOKS v. THOS. A. BROOKS, EXECUTOR, ET AL.
Jurisdiction—Creditor’s Bill.

1. Where the court has jurisdiction of the person and subject-matter, its judg-
ment will not be void, although there were grave irregularities which
would have been fatal to the action if presented by the defendants in apt
time.

2. 8o, where a proceeding in the nature of A creditor’s bill was brought under
section 1448 of The Code, to have a settlement of a decedent’s estate and
to have the land sold for assets, but the summons was not made return-
able as prescribed by that section, and the plaintiff did not purport to sue
on behalf of all the creditors, nor was there any advertisement for credi-
tors as provided by the statute, nor were the statutory requirements at all
complied with ; It was held, that the proceeding was not void, no objection
having been made by the defendants to these irregularities.

3. While a judgment may be irregular or erroneous, yet if no objection is .
made to it on that particular ground, it will not be reversed.

122



N.0.] FEBRUARY TERM, 1887.

BBOOKS ¥. BROOKS.

CrwviL action, heard upon appeal from the clerk of the Su- (137)
perior Court of Crarmam County, by Gilmer, J., at Chambers,
on 1 July, 1886.

The defendant, Thomas A. Brooks, is the sole surviving executor of
the will of Aaron D. Headen, who died in the year 1859, and his eo-
defendants, except the husband of the fema defendant, are the legatees
and devisees of the will mentioned. ’

The plaintiff obtained judgment against the defendant executor, in
the Superior Court of the county of Chatham, at Spring Term, 1881,
thereof, for $399.31, with interest thereon from 20 March, 1876, and
for $128.25 costs. He began this special proceeding in the Superior
Court of the county named, by summons issued 3 March, 1884, made
returnable before the clerk “within twenty days after the service of” the
same, exclusive of the day of service, and it was served upon all the
defendants, except Samuel Headen, on 1 May, 1884. Five of the de-
fendants were infants, and their mother was appointed their guardian
ad litem, and filed answer in their behalf as stated below.

' The following is a copy of the case settled upon appeal by the court:

“This proceeding was begun on 3 March, 1884, and the plaintiff com-
plains and alleges:

1. That Aaron D. Headen died in 1859, leaving a will which (138)
was admitted to probate, and that Thomas A. Brooks is the sole
surviving executor of the same. .

2. That in 1881, plaintiff recovered judgment against the said execu- -
tor for a considerable sum, and is informed and believes that the per-
sonal estate of the testator has been exhausted in the payment of debts.

8. That the testator died seized of the following real estate (which is
described in the complaint, and the names of the devisees and legatees are
also stated).

Wherefore plaintiff demands judgment, that a guardlan ad litem be
appointed for the infant defendants, and that a commissioner be ap-
pointed to sell the said real estate and pay off said judgment, and for
costs, and such other relief as the court may deem right.

The complaint was subsequently amended by leave of court, and it
was therein alleged, that a sale of all the interest of the testator in said
lands was necessary for the payment of plaintiff’s debt and costs, and
that the plaintiff has often requested the defendant executor to institute
proceedings to sell the same for the payment of said debt and cost, but
-the executor has refused to do so. That the tract of land contains about
550 acres, and is worth about $5 per acre, and the interest of the testator
therein is one undivided half. That plaintiff has no mformatlon as to
the value of the personal property nor as to its disposition.

123



IN THE SUPREME COURT. [o7

Brooks v. BROOKS.

The answer of Martha Headen (for herself and as guardian ad litem
for the infant defendants), and of the other defendants other than Thos.
A. Brooks, alleges:

That they have no knowledge or information to the effect that the
personal estate has been exhausted, and therefore deny plaintiff’s allega-
tion as to that matter, and also deny that the testator died seized and
possessed of the said land, or that he was the owner of any interest
therein at the time of his death, and they deny that the defendants hold
the said land by, through, or under the last will and testament of the

said Aaron D. Headen.
(139)  The defendants also say they have no knowledge of the number
of acres of land as alleged by the plaintiff, and therefore deny the
same. And they further say that $5 per acre is an overestimate ofithe
average value of said land, and they deny that the testator has any
interest in the same. Wherefore they demand judgment that this pro-
ceeding be dismissed.

It appearing that issues of fact arose upon the pleadings, the clerk
transferred the case to the civil issue docket, to be tried at term.

And accordmgly at May Term, 1886, the followmg issues were sub-
mitted to the jury:

1. Did Aaron D. Headen die seized of the Brooks-Headen tract of
land? Answer: Yes.

2. Have the personal assets of Aaron D. Headen been exhausted in
the payment of debts and charges? Aunswer: Yes.

And thereupon the court gave judgment for a sale of the land, and
appointed a commissioner to sell the same and apply the proceeds to the
plaintiff’s judgment, and the balance, if any, to be paid to the executor,
and the cause was retained for further directions, and from this judg-
ment the defendants other than Thomas A. Brooks appealed, insisting
that the proceedings should be dismissed, for that the complaint does not
state facts sufficient to constitute a cause of action.

This cause coming on to be heard at Chambers, 1 July, 1886, on the
appeal of defendants from the order of the clerk, it was adjudged that
there was no error in the order authorizing the sale of said lands, and
the cause was therefore remanded to the clerk, to be proceeded in by him
according to law.

From the judgment the defendants appealed to this Court.

(140)  John Manning for plaintiff.
Jos. B. Batchelor and John Devereus, Jr., for defendants

MgerriMon, J., after stating the facts: It must be conceded that the
proceedings in this special proceeding have been conducted very irregu-

124



N.C] FTEBRUARY TERM, 1887.

-
BRrOOKs v. BROOKS.

larly from its beginning. If objection had been taken in apt time,
without amendment allowed, it must have been -dismissed. But no
objection was at any time made because of irregularities, and now the
sole question for our decision is, whether or not the complaint states
facts sufficient to constitute a cause of action. ,
. The manifest purpose of the plaintiff was to bring the special pro-
ceeding allowed by the statute (The Code, sec. 1448). The nature of his
claim, and the relief he seeks, plainly indicate such purpose. He is a
judgment creditor of the defendant executor, and seeks, because of the
laches of the executor, to have his debt paid out of the assets of the
testator, and inasmuch as the personal assets in the hands of the executor,
have been exhausted, he demands that the land of the testator devised
by the will—all that he had—be sold to make assets to pay his debt.

The statute cited allows a creditor of a deceased person to bring a
special proceeding or a civil action, “in his own name and in behalf of
himself and all other creditors of the deceased,” against the latter’s per-
sonal representatives, “to compel him to an account of his administra-
tion, and to pay the creditors what may be payable to them respec-
tively”; and after prescribing tlie course of procedure as to notice to
creditors to appear and prove their respective claims, taking accounts,
ete., the statute (The Code, secs. 1474, 1475), further provides as fol-
lows: “If it shall appear at any time during, or upon, or after taking of
the account of a personal representative, that the personal assets are
insufficient to pay the debts of the deceased in full, and that he died
geized of real property, it shall be the duty of the judge or clerk,
at the instance of any party, to issue a summons in the name of (141)
the personal representative, or of the creditors generally, to the
heirs, devisees and others in possession of the lands of the deceased, to
appear and show cause why said lands should not be sold for assets.
Upon the return of the summons, the proceeding shall be as directed in
other like cases.” '

It thus appears that the Superior Court has jurisdiction by special
proceedings, of the matters, and for the purpose indicated in the statute
cited, and that in the course of such proceedings the clerk acts as and
for the court, as he does generally in cases of special proceedings.

In this case, however, the summons was not made returnable as to
time, as the statute (The Code, sec. 1450) requires—the plaintiff does
not in terms, either in the summons or the complaint, purport to sue
for himself and all other creditors of the testator—mno notice was given
to creditors to appear dand prove their debts respectively—no accounts
were taken—the executor was not sued alone, but the legatees and devi-
sees of the'will were at the beginning, and not at a subsequent stage of the
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proceeding, as the statute (The Code, sec. 1474), provides, made parties
defendant. No creditor except the plaintiff appeared before the court.

Notwithstanding such irregularities, we think the complaint states
facts sufficient to constitute a cause of action, cognizable by special pro-
ceeding, and that the judgment is valid, upon the ground that the court
had jurisdiction of the parties and the subject-matter, and no objection
was made at any time by any of the parties, that the course of procedure
was irregular.

The plaintiff brought his special proceeding, and he was therefore
before the court. Although the summons was not made returnable as to

-time, as in such cases it ought to have been, it was served upon all the
defendants except one, and the answer embraced him. The de-
(142) fendant executor made no objection to the relief demanded. The
other defendants all appeared and made defense by answer; they
did not contend that the proceeding did not purport to be for the benefit
of all the creditors; it was not suggested by them that other creditors
had been notified to appear and prove their debts, and that no account
had been taken. They simply broadly denied that the land sought to be
sold as that of the testator ever belonged to him, and that they claim
title thereto under him; and they further denied that the personal assets
of the testator have been exhausted. They admitted the plaintiff’s debt.
At the trial the verdict of the jury upon both the issues raised was in
favor of the plaintiff, and the court gave judgment that the land be sold
to make assets, that the plaintiff’s debt be paid out of the same, and the
surplus paid to the executor, for the benefit of the devisees. This judg-
ment may be irregular, it may be erroneous, but no objection is made to
it upon such grounds. '

The plaintiff states facts which entitle him to have the land sold to
pay his debt. The objection is that the procedure was not regular. The
proceeding did not purport to be for the benefit of all the creditors. It
may be, however, that the plaintiff was the only creditor. Moreover, the
purpose of the proceeding obviously——necessarily—indicates its char-
acter, and the court might have directed notice to issue to creditors. It
might even yet do so, and, indeed, ought to do so if there be any. The
defendant devisees were not brought into court regularly at the proper
time in the course of the proceeding, but they chose to appear and make
defense upon the merits, making no objection on account of any irregu-
larities. . They must, therefore, bé held to have waived them. The court
properly held that the complaint states facts sufficient to constitute a
cause of action, and in this respect there is no error. To the end that

further proceedings may be taken in the cause, let this opinion
(143) be certified to the Superior Court. It is so ordered.
No error. Affirmed.
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H. H. COOR v. 8. 0. ROGERS,

Stock Law—DBurden of Proof.

1., Where the statute makes it the duty of the County Commissioners. to
build and keep in repair the fence around the territory embraced by
the stock law, an owner of stock who resides outside of such territory,
" is not liable to have his stock impounded if found within such territory,
unless the County Commissioners have kept the fence in good repair. -

2, In such case the presumption is that the fence is in good order, and the
burden of showing the contrary is on the party alleging it.

Crvir aoTion, tried before Phalips, J., and a jury, at September Term,
1886, of WaynE Superior Court.

This action, begun before a justice of the peace, was brought to recover
possession of four hogs, which the plaintiff alleged to be his property,
and he availed himself in the course of the action of the provisional
remedy of claim and delivery.

The following is so much of the case stated on appeal as it is needful
to set forth here: :

“Tt was admitted that the stock had been taken up by the defendant
while trespassing upon and doing damage to his crops, which were
situated within the stock-law territory, described in chapter 115, laws
of 1885; that all the requirements necessary to give force and validity
to this act had been complied with, and that the act was in full force
over said territory, and that the defendant had caused the stock
to be duly advertised and registered, had impounded the same, and (144)
had complied with all the other requirements of the act respect-
ing said stock, and that the defendant resided within said territory, and
that the plaintiff owned land, resided and farmed, and kept his stock on
his farm outside of the territory. It is further admitted that the stock
in question was the property of the plaintiff, and that he had turned
them out to graze on his own lands.

The plaintiff testified that after he had turned them out they had been
lost, and that he found them in the defendant’s stable, within said terri-
tory, and that he then demanded them of the defendant; that he asked
him what damage they had done; that he said he did not know; that he
had got some parties, four or five men, to help him get them up, and
that was worth fifty cents apiece; that said stock had eaten, after he
took them up, one-half bushel of corn, and had damaged his wheat and
turnips; that witness asked him if he wanted a committee to assess his
damages, and he said he didn’t know; that witness told defendant he
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knew the stock was his, and if he didn’t give them up, witness would get
them; that witness asked defendant what he, witness, should pay him, to
which he made no answer, and the witness then said to him, ‘you wish
me to sell the hogs, don’t you? You know you tried to buy them, and
are going to have them, anyhow.” The witness further testified, that he
was then able to pay all costs, charges and damages due the defendant
.having inl his pocket at the time about fifteen or twenty dollars in money.

Plaintiff then offered to prove by himself that the gate on the public
road leading from where the plaintiff had turned out his stock into said
territory, required to be kept by the act on the line of said territory
where it is crossed by the road, was at the time down, and had been so
for a long time, and that the fence required by the act to be kept up
around said territory, was down for from one-half to three-fourths of a

mile, and had been so for some time, near the place where the
(145) hogs were turned out, and that said gate was three or four hun-

dred yards from plaintifi’s lands where he had turned out the
hogs. To this evidence the defendant objected; the objection was sus-
tained by the court, and the plaintiff excepted.

The court charged the jury that the law allowed the defendant to
retain the possession of the property until the charges for taking up and
impounding the same under the statute were paid, and on failure of the
plaintiff to pay these charges, the defendant is entitled to a verdiet,
unless the plaintiff offered to pay them, and the defendant refused. to
receive them. Plaintiff excepted.

There was a verdict and judgment for the defendant and the plaintiff
having excepted, appealed to this Court. :

E. R. Stamps and C. B. Aycock for plaintiff.
No counsel for defendant.

Mgrrivon, J., after stating the facts: The statute (Acts 1885, chs.
115, 192 and 287), provide that live stock, including swine, shall not be
allowed to run at large within the limits of Goldshoro Township, in the
county of Wayne, and in additional designated adjoining territory
therein named. To this end, it is likewise provided further, that certain
commisgioners named shall cause to be built a sufficient fence around the
territory mentioned, and gates erected across all the highways leading
into same, for the purpose of preventing live stock outside of such en-
closure from intruding upon and running at large inside of it. It is
expressly provided further, that the statute referred to shall not take
effect and authorize the taking and impounding of such stock, and the
collection of fines and: costs in respect thereto, until the fence provided
for shall be built, and notice thereof given as prescribed.
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It is further provided: “After said committee shall have re- (146)
ported the completion of said fence, said fence shall be under the
control and management of the board of commissioners, and they shall
discharge, with reference to said fence and the territory therein em-
braced, all the duties prescribed in chapter 20 of The Code, relating to
territory where a stock law prevails.” -And the statute (The Code, sec.
2826, Vol. 2, ch. 20), thus referred to, provides that “the board of com-
missioners of the county may . . . make all regulatlons and do all
other things necessary to carry into effect the provisions of this chapter
relating to the stock law.”

. It thus plainly appears, that the statutes first above cited, were to have
effect only when the fence should be built, and that there was no purpose
to prevent live stock from running at large outside of the territory en-
closed: It also appears, if not in terms, certainly by reasonable and
necessary implication, that the county commissioners shall keep the
fence in reasonable repair, and make appropriate regulations; that is,
appoint suitable agents, and raise money as allowed by law, and do other
needful things for that purpose;. The nature of the purpose suggests
and requires that the fence shall be kept continually in repair, in order
that the law may be ¢ontinually operative and effectual.

Generally, such-stock are allowed-to run at large in unenclosed ter-
ritory. If the fence is allowed to become ruinous and the gates to
be thrown down and remain so, then cattle may wander inside of the
enclosure unrestrained, and if they - should, in such case, the owner
thereof would not be liable to have them taken up and. impounded, nor
would he be liable for charges and costs in respect thereto, because the
statute does not create such liability when the fence is so out of repair.
‘When this is permitted, the county commissioners and their agents are in
default, and not the owner of the stock straying at large; the owner is
not bound to keep his stoek confined, and thus keep them outside of the
enclosure, nor to keep the fence in repair. The statute, properly
interpreted, does not so require, and it would be palpable injustice (147)
to require the owners of stock running at large, to be liable for
costs and eharges because of no default of his own, but that of the county
commissioners or their negligent agents. The liability would not arise
unless the fence or gate where the stock passed inside the enclosure was
in reasonable repair. - The presumption of fact is, that the fence is in
repair, and the burden is on the party charged to show the contrary. If
the fence is in repair, and vicious, mischievous stock shall break through
or get over it, then the owner would be liable. Such animals should not
be allowed to run at large.

If the fence or gates shall be out of repair, and as a consequence, stock
shall wander inside of the enclosure, they should be gently driven -out-
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side, without injury, or the owner should be notified to take them out;
and this is so, because of the default of the county commissioners, or
their agents, and the owners are not in default.

It is important that the fence and gates shall be kept in repair.” Other-
wise, each owner of land inside of the enclosed territory will be exposed
to annoyance and injury from intruding stock that cannot be taken up
and impounded at the cost of the owners thereof. Every such owner of
land has therefore a direct interest that prompts him to see that the
county commissioners and their agents discharge their duties in respect
to such fence and gates faithfully.

We are, therefore, of opinion that the court erred in refusing to admit
the evidence offered by the appellant on the trial in respect to the alleged
ruinous condition of the fence and gate,

The instructions given the jury were likewise erroneous. The court
should have told them in substance, that if the fence and gate were in

"reasonable repair, and in that case, the hogs got through or over them,
the plaintiff, although the owner of them, would not be entitled to

(148) have possession of them until he had first paid the costs and

charges of taking them up and impounding them; that, however,

if the fence and gate were out of repair, as alleged by the plaintiff, then

he would be entitled to recover possession of his hogs, although he had

not paid the costs and charges demanded by the defendant. _

The plaintiff is entitled to a new trial, and we so adjudge. To that
end, let this opinion be certified to the Superior Court according to law.
It is so ordered.

Error. Reversed.

TURNER JOYNER v. WILLIAM MASSEY, Jz.
Statute of Mrmdta\tio«nr—-Prmcipal and Surety.

1. Three years is a bar to an action agalnst a surety although the note be
under seal.

2. Where delay in bringing suit is caused by the request of the defendant,
and his promise to pay the debt and not to avail himself of the plea of
the statute, he will not be allowed to plead the statute, as it would
be against equity and good conscience; but in such case the creditor must
bring his action within three years after such promlse and request for
delay. B

3. By SumrrH, C. J. In such case the request of the defendant for delay and
his promise not to avail himself of the statute must be in writing, as
provided by section 172 of The Code, eXeept in cases where it would
enable the defendant to perpetrate a fraud. -
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4. By MERRIMON, J. The right of the creditor to have the debtor restrained
from setting up the statute where suit has been delayed at the debtor’s
"instance, is not affected by section 172 of The Code, and need not be in
writing.

5. Also by MERRIMON, J. The s1x—year, and not the three-year statute governs
in such cases.

(Knight ». Braswell, 70 N. C., 709; Welfa,re v. Thompson, 83 N. C., 276;
Capell v. Long, 84 N. C., 19; Haymore v. Commissioners, 85 N. C,,
Lyon . Lyon, 8 Ired. Eq., 201; Barcroft v. Roberts, 91 N. C., 363; Damel
v, 00mmzsswners 74 N. C, 500 cited and approved.) :

OIVIL AcTioN, tried before Shepherd, J., at Fall 'Term, 1886, (149)
of Wirsox Superior Court.

The plaintiff alleged that one Martha Egerton and the defendant
executed to him a note 6f which the following is a copy:

“With interest from date, at 8 per cent, we, or either of us, promise
to pay Turner Joyner the sum of two hundred and thirteen dollars and
twenty-five cents, for value received. 28 October, 1874.

(Signed) Marraa Ecrrron. [Seal.]
(Signed) WirLiam Massey. [Seal.]”

And that no part of said note had been paid.

The defendant’s answer admitted the execution of the note, but in-
sisted that he had signed it as surety, and relied upon the statute of
limitation.

The plaintiff replied, admitting that the defendant had signed the
note as surety, but alleging that action had been delayed by the plaintiff
at the special request of the defendant, for his accommodation, and upon
his express promise to pay the same. The summons was issued 16
August, 1883.

Issues were submitted to the jury, who found: (1) That suit upon the
bond was delayed by the plaintiff at the special request of the defendant
for his accommodation, and upon his express promise to pay the same;
and (2) That the request and promise were made in May, 1877,

Upon the verdict, the defendant moved for judgment, upon the ground
that more than three years had expired after May, 1877, and
after the note became due, before this action was commenced. (150)
This was refused and judgment rendered for the plaintiff, and the
defendant appealed.

H. F. Murray for plwinﬁﬁ.
E. R. Stamps for defendant.
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Davis, J., after stating the facts: It is admitted by the plaintiff that
the defendant signed the note as surety. It is well settled by statute and
by deeision, that three years is a bar to an action against a surety to a
note, although under seal. Knight . Braswell, 70 N, C., 709; Welfare
v. Thompson, 88 N, C., 276; Capell v. Long, 84 N. C,, 19.

The only question for our consideration is, did the defendant’s request
for delay, and his promise to pay, remove the bar of statute? If the
action had been brought within three years after this request and
promise, the statute would not equitably have barred; though in Shapley
v. Abbott, 42 N, Y., 443, it was held in a case like this, that a verbal
promise not to plead the statute was not sufficient to avoid the operation
of the statute.

In Haymore v. Commissioners of Yadkin, 85 N. C., 268, it was said
that a Court of Equity would restrain a party from pleadmg the statute
of limitation, who had agreed not to take advantage of the delay in
bringing the action, thereby contributing to such delay; and the case of -
Lyon v. Lyon, 8 Ired. Eq., 201, is relied on. In that case, Eleanor
Lyon, the plaintiff, who was the widow of Robert Lyon, deceased, the
intestate of the defendant administrator,-had lost her legal right to her
year’s support by a failure to petition therefor at the term of the court
in which administration was granted, as was then required, and she
pleaded her equity on the alleged agreement of the defendant, the ad-
ministrator and only child of the intestate, that she need not apply for

her year’s support at the first term of the court, but might do so
(151) at a succeeding term, by which agreement she had lost her legal

right to a year’s support. The defendant denied this. agreement,
and sought to diminish the distributive share of the widow (who, to-
gether with himself, were the sole distributees), by charging her with
sums which he had advanced and paid to her by mistake, as he alleged
on account of her year’s support. She was not allowed her year’s sup-
port, nor was the defendant allowed credit for the advancements made to
her on aceount of it. 'Ruffin, €. J., said: “There is no equity between
them, for if the defendant ingisted that she had lost her right by not
asserting it in proper time, she might urge, that to the extent of the
advancements by him to her, he had waived the objection given him by
the law, and more especlally as he had deferred his. ObJthIOIl until she
could in no way proceed at law.”

In Barcroft v. Roberts, 91 N. C., 363, it was held that the bar of the
~ statute of limitation would not be allowed, when the delay which would
otherwise give operation to the statute, “has been induced by the request
of the defendants, expressing or implying their engagement not to plead
it.” In that case, the defendants had made payments, extending down
to 26 August, 1875, from which time the statute would have run, and
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the action was brought 21 October, 1878. It was found as a fact, that
thé bringing of the action was delayed because of the repeated promises
of the defendant and his attorney, that the statute of limitation would
not be relied on. It does not appear when these “repeated promises”
were made, but from the date given, it may be inferred with certainty
that they were within three years preceding the bringing of the action.

So in the case of Daniel v. Commassioners of Edgecombe 74 N. C,
500, it was held to be against equity and good conscience, for defendants
to rely upon the plea of the statute, when it had been agreed by them
that the plaintiff’s claim should abide the result of a trial of another
suit pending against them upon a claim of similar character.
Rodman, J., said: “Deducting the tlme of permitted delay, the (152)
plaintift’s clalm is not barred.”

Conceding that these authorities, relied on by plaintiff’s counsel, sus-
tain fully the position that when the delay is induced by the request of
the defendant and his promise to pay without relying upon the statute
of limitation, the court will not allow the statute to bar, because it would
be against equity and good conscience, we think the action- should be
brought within a reasonable time, and that equity should follow the law
and give no greater effect to such promise than to a new promise made
in writing, or to an original promise supported by a good consideration,
or to a payment made on a note, which the statute fixes at three years.
It does not destroy the defendant’s relation as surety, and if the action
is not brought within three years after such request for delay, and
promlse not to rely on the statute, it should be barred in equity as well
as at law.

- In the cases relied on by the plaintiff, the actions were brought within
three years after the promises inducing the delay. In the case of Burton
v. Stevens, 58 American Decisions, 158, cited by counsel for -plaintiff,
there was an endorsement in writing on the back of the notes, to the effect
that the maker would “not take any advantage of the statute of limita-
tion on the within two notes.” This was held, very properly, to take the
case out of the statute, but the action was commenced within the statu-
tory limit, after the endorsement was made; and this case is not an
authorlty against the defendant.

This view will give full effect to the equitable doctrine which will not
allow a defendant to take undue advantage of delay induced by his own
promises on the one side, and is in harmeny with the statute on the
other, which fixes the limitation -at three years. In this action it was
found that the request and promise were made in May, 1877, and-
the action was brought 16 August, 1883, , k (153)

There is error. Judgment reversed. - : R
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Swurrs, C. J., concurring : While concurring in the judgment of the
Court,. that the action is barred by the statute of limitation, I do not
ascribe any legal efficacy to the parol promise to pay the debt in con-
sideration of forbearance to sue, in producing the resuit. Section 172
of The Code is explicit in declarmg, that “no acknowledgment or .
promise shall be received as evidence of a new or continuing contract,
whereby to take the case out of the operation of this title, unless the
same be contained in some writing signed by the party to be charged
thereby.” A construction that this plain language does not embrace a
case in which delay has been superinduced by a reliance upon the good
faith of the debtor in not setting up the defense, would be in a great
measure to neutralize its operation, as it does directly contravene its
terms. It is only when the lapse of time would be a bar, that the new
promlse would have any effect, and to give this effect to an wnwritten
promise, because of delay, whlch was the former law, would be to leave
it unchanged, notwithstanding the new enactment. The cases relied. on
have reference to the principle recognized in equity, which will not allow
a party to reap the advantages of his own fraudulent representations
and conduct, when confided in and acted on by those to whom they were
made, and the last one, Barcroft v. Roberts, carries the doctrine to its
extreme limits, beyond which I am unwilling to go. In that case, it
wuld have constltuted a successful fraud to have permitted the defendant
to escape responsibility.

It seems to me, as the promise to pay, so must the assurance not to
take advantage of the statute, be in writing, and thus its efficacy enters
into cases, as well in equity as in law, and the act operates evenly and

 uniformly in both jurisdictions. To this effect is Shapley v.
(154) Abbott, in the Court of Appeals of New York, 42 New York, 443.

MerriMon, J., concurring: In my judgment, the equitable right of a
creditor plaintiff to have the debtor defendant restrained from availing
himself of the statute of limitation where the former forbore to sue until
after the bar, at the request of the latter, and with the assurance and
promise on his part, that he would not-afterwards plead the statute of
limitation, is in no way affected by the statute (The Code, sec. 172),
which provides that “no acknowledgment or promise shall be received as
evidence of a new and continuing contract,-whereby to take the case out
of the operation of this title (that as to time of commencing action),
unless the same be contained in some writing, signed by the party to be
charged thereby; but this section shall not alter the effect of any pay-
ment of prmclpal or interest.”

The right is founded not upon a new promise on the part of the debtor
to pay the debt barred, as contemplated by this statutory provision, but
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upon the ground that before the bar, he requested the creditor not to
sue until after the bar, upon the assurance and promise of the debtor
that he would not afterwards avail himself of the statute of limitation.
In view of such assurance and promise given by the debtor, and received
and acted upon by the creditor, it would be perfidious and iniquitous for
the debtor to plead the statute, and a Court of Equity will not allow him
thus to take advantage of, and reap benefit from his own fraud and
wrong. And this is so in the same degree, whether the promise was
made verbally or in writing.

In the case where the equltable right arises as above indicated, the
agsurance and promise are glven before the bar arises. In the case con-
templated by the statutory provision above recited, the new promise to
pay is made after the bar, and must be in writing ta be effectual.

The equltable right thus arising, is distinetly recognized and (155)
upheld in Lyon v. Lyon, 8 Ired. Eq., 201; Dansel v. Commission-
ers, 74 N. C., 494 ; Haymore v. OOmewswners 85 N. C., 268; Barcroft
v. Boberts, 91 N. C., 363, and other cases.

But the Court of Equity will not thus interfere indefinitely—it will
do so only for a reasonable time—not exceeding an extension of the time
equal to that prescribed by the statute of limitation. In this case the
plaintiff did not bring his action uniil more than eight years next after
the bond sued upon matured as to the surety, the defendant appellant.
I therefore think he cannot recover, as to the surety; I would think
otherwise, however, if the action had been brought within six years after
such maturity of the bond.

Error. : Reversed.

Cited: Hill v. Hilliard, 103 N. C., 38; Murray v. Penny, 108 N. C,,
3265 Dibbrell v. Ins. Co., 110 N. C,, 209; Redmond v. Pippen, 118
N. C,, 93; Grady v. Wilson, 115 N. C., 348; Cecil v. Henderson, 121
N. C,, 247; Wade v. Tel. Co., 147 N. C., 219; Oliver v. Fidelity Co.,
176 N. C., 601.

W. K. ANDRES, ADMINISTRATOR, V. J. W. POWELL axp W. C. POWELL,
EXECUTORS, ET AL,

Ezxecutors—Statute of Limitation.

1. An action must be brought against an executor or administrator by a

creditor, legatee or next of kin of the decedent, within six years after .

the filing of thé final account, or it will be barred by the statute.
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2. The rule.announced in Syme v. Badger, 96 N. C., 197, affirmed, that a
suit by a creditor to subject the descended land in the hands of the heir
to the payment of the ancéstor’s debts is barred, if not brought within
seven years after grant of administration and advertisement for creditors.

(Briggs v. Smith, 83 N. C., 306; Vaughan v. Hines, 87 N. C 445; Syme v.
Badger, 96 N. C,; 197; cited and approved. Dawis v. Perry, 96 N C., 260;
distinguished.)

(Badger v. Daniel, 79 N. C., 372; Cox ». Cox, 84 N. C., 138; MceKeithan .
MeGhll, 83 N. C., 517; Godley v. Taylor, 3 Dev., 179 ; Lafwrence v. Norfleet,
90 N. C, 533; Worthy v. Mclntosh, ibid., 536; Speer v. James, 94 N. C,,
417; cited in the dissenting opinion.)

(156) Tris was a civil action, tried before Clark, J., at January
Term, 1887, of the Superlor Court of CoruMBUS County

The material éllegatlons of the complaint are substantlally as follows:

A. J. Shipman, the plaintiff’s intestate, died in the county of Bladen
in 1869, and one J. W. Ellis was duly appointed and qualified as his
admlmstrator on 17 May, 1869, with Thomas S. Memory, W. M. Bald-
win and A. F Powell, now deceased as the sureties on his administra-
tion bond. The said J W. Ellis d1ed in 1883, without having fully ad-
ministered the assets of the said A. J. Shlpman ‘and on the ........ day of
................ , 1883, the plaintiff, W. K. Andres, was duly appointed and
quahﬁed as admmlstrator de bonis mon upon the estate of the said
Shipman; the said A. F. Powell, one of the sureties on Ellig’s bond,
died in the county of Columbus, in the year 1873, leaving a last will and
testament, with the defendants, J. W. and W. C. Powell, executors
thereto, who caused the will to be duly proved in the proper court; on
19 November, 1873, and on that day qualified as executors, and imme-
diately thereafter made the -advertisement notlfymg credltors ete., as
required by law.

On 23 February, 1885 2 judgment was. rendered in the Superlor
Court of Bladen County, in favor of the plaintiff, as administrator, ete.,
against Thomas S. Memory, W. M. Baldwin and the defendants, J w.
and W. C. Powell, executors of A. F. Powell, in an action in the name
of the State of North Carolina, upon his relatmn against the sureties
on the bond of the said J. W. Ellis, admlmstrator ete., for the sum of
$3,059.20, with interest from 23 February, 1885, and the further sum

of $155.90 costs, and no part of said Judgment has been paid.
(157) The said A. F. Powell left a large estate, both real and personal,

which, after the payment of all his debts theretofore presented
for payment, was divided among his devisees, the .defendants in this
action. Thomas S. Memory and W. M. Baldwin are insolvent, and the
plalntlﬂ’ asks judgment for an aceount, and that the personal estate of
the testator, A. F. Powell, be subjected to the payment of the judgment
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in his favor, and if the personal estate be insufficient, that so much of his
real estate as may be necessary be subjected to the payment thereof.

The defendants, among other defenses in their answer, rely upon the
seven years bar of the statute (The Code, sec. 153, sub-sec. 2); the six
years bar (The Code, sec. 154, sub-sec. 2), and the three years bar (The

. Code, sec. 155, sub-gecs. 1 and 6).

The summons was issued on 2 July, 1885, and at the August Term,
1886, the eause was referred by consent, to ﬁnd the facts, and state his
conclusions of law, and take an account of the administration of the
estate of A. F. Powell, deceased, and report to the next term of the
court. '

At the January Term, 1887, the referee filed his report, finding,
among other facts, those hereinbefore stated in the allegations of the
complamt and the following in addition thereto, necessary to be con-
sidered in determining the case before us on appeal.

On 8 October, 1875, the executors of A. F. Powell filed their final set-
tlement, which was examined and approved. That there were no out-
standing debts against the estate of the said A. F. Powell (meaning, of
course, other than the claim of the plaintiff) ; that the final account of
said executors had been audited and approved more than six years before
the institution of the suit in Bladen against W. M. Baldwin, T. S.
Memory and the said J. W. and W. C. Powell, executors of A. F. Powell,
and that the other defendants were not parties to said action; -~
and that breaches of his bond were committed by J. W. Ellis (158)
more than six years before the institution of the suit in Bladen
against the said Baldwin and others, and also within six years before the
institution of said suit; that breaches of the bond of the said J. W.
Ellis had been committed more than seven years next after the qualifica-
tion of said executors, and their making the advertisement required by

~law, and also before the commencement of the suit in Bladen against
Baldwin and others, and also within seven years; that some of the
breaches of the bond of the said J. W. Ellis were committed more than
three years before the commencement of the suit in Bladen, and some
within that time, and that a right of action had acerued to the partles
in interest more than three years before the commencement of said suit,
and also within that time, that said J. W. and W. C. Powell, executors
of A. F. Powell, after filing their final account and settlement, dis-
" bursed, paid out and turned over to the heirs, distributees, legatess and
next of kin, the money and effects of their testator, more than tliree years
next. before the commencement of the suit 1nst1tuted in Bladen ‘County,
and more than three years next before the commencement of

this action. The sum so paid: out was, including ‘interest, $29,823.02.
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The referee, among other conclusions of law, finds:

“That the plea of the six years statute of limitation cannot avail the
defendants.

“That the plea of the seven years statute of limitation is untenable

“and cannot avail the defendants.

“That the plea of the three years statute (The Code, sec. 155, sub-sec.
6), cannot avail the defendants.”

To the report of the referee the defendants filed the following excep-
tions:

“1. It being found as a fact that this action was not commenced

within seven years next after the qualification of J. W. and W. C.
(159) Powell, executors of the estate of A. F. Powell, deceased, and

their making the advertisement required by law, the defendants
insist that the plaintiff cannot recover under this state of facts, whereas
the referee has found as a matter of law to the contrary, and in which
the defendants insist there is error.

“2. The referee having found as a fact that the said exccutors, J. W.
and W. C. Powell, filed their final account, which had been audited and
approved more than six years before the institution of the suit in Bladen
County against W. M. Baldwin et al., he ought to have found as a con-
clusion of law, that the plaintiff could not recover in this action, whereas
he found to the contrary, and in which the defendants insist there is
error.

“3. The referee having found as a fact that the said executors,
J. W. and W. C. Powell, after filing their final account and settlement,
disbursed, paid out, and turned over to the heirs at law, legatees and
next of kin, the moneys and effects of their testator, more than three
years next before the commencement of the said suit in Bladen County
by W. K. Andres, administrator d. b. n., v. W. M. Baldwin et al., and
that some of the breaches on the bond of J. W. Ellis, administrator of
A. J. Shipman, occurred more than three years before the commence-
ment of the said suit by W. K. Andres, administrator, ete., v. W. M.
Baldwin et al., he ought to have found as a conclusion of law, that the
plaintiff’s right of action was barred against the said legatees and next
of kin, whereas he found to the contrary, and in which the defendants
insist there is error.”.

His Honor was of opinion with the referee. The exceptions were
overruled, and judgment rendered in favor of the plaintiff and against
the defendants, ordering and adjudging that the land described in the
report be sold, ete., and the proceeds applied to the satxsfactlon of the

debt descrlbed in the complaint.
(160) = From this judgment the defendant appealed.
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John Devereus, Jr., for plaintiff.
A. W. Haywood for defendants.

Davis, J., after stating the facts: Section 158, sub-sec. 2, of The Code,
prescribes that an action must be commenced within seven years, “by any
creditor of a deceased person against his person or real representative,”
ete. Section 154, sub-sec. 2, prescribes that an action must be com-
menced against an executor, administrator, etc., within six years after
the. auditing of his final accounts. Section 155, sub-sec. 6, prescribes
that an action must be brought against the sureties of any executor, etc.,
within three years after the breach complained of.

Section 1528 -enacts, that. “all persons succeeding to the real or per-
sonal property of a decedent, by inheritance, devise, bequest, or distri-
bution, shall be liable jointly and not separately, for the debts of such
decedent.” And section 1529 provides, that no person shall be liable
under the preceding section, beyond the value of the property so acquired
by him, or for any part of a debt that might by action or other due pro-
ceeding have been collected from the executor, administrator, or col-
lector of the decedent, and it is incumbent on the creditor to show the
matters herein required, to render such person liable.”

All these acts are intended to limit the lability of executors, adminis-
trators, next of kin and heirs of decedents, and after reasonable time, to
give quiet and repose to the estates of dead men.

. In Briggs v. Smith, 83 N. C., 306, it is held, that the actlon must be
brought within six years after the audltlng of the final accounts, if there
is no such-disability.. .

In Vaughan v. Hines, 87 N. C., 445, Ashe, J., says: “Our conclusion
is,- that after the final account, the statute does run against the
next of kin, and an action against the administrator upon his' (161)
official bond is barred after six years from the auditing of his
final account, And if the statute protects the prmclpal it must also
protect the surety on the bond.”

If the executor or administrator fail to pay over to the mnext of kin
within six years after the final account is audited, they are barred. To
avoid the statutory bar, they must bring action within that period. It
would be a curious legal anomaly, if, within six years, the next of kin
should bring their action against the executor or administrator (and
they must bring it within six years or be barred), and recover, and then
more than six years after the auditing of the account, a ereditor of the
deceased should bring action, and be allowed to recover, either out of the
executor or administrator, or out of the next of kin or heir. - The statute
might well be regarded as dead and worthless, if such could be the result,
and the estate of dead men eould never find repose.
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The case of Dawis v. Perry, 96 N. C,, 260, and cited by counsel for
the plaintiff, has no application. In that case the plea of the statute
was not relied on in the answer, and the defense must be taken by answer.
The Code, sec. 138.

- A. J. Shipman died in 1869, and administration was taken out on his
estate on 17 May, 1869, by J W. Ellis. Ellis died in 1883, nearly
fourteen years after, and it not-only does not appear that the money
could not have been collected out of him, but the devastavit complained
of, was committed more than six years before his death. A. F. Powell
dled in 1873, and the final account of his executors was audited in
October, 1875, and his estate distributed ten years before the bringing
of this action, and eight years before the death of J. W. Ellis, the ad-

ministrator of Shipman.
(162)  This action was commenced in 1885, about twelve years after

the qualification of the executor of A. F. Powell, and we think
that it is barred, both by the six years and the seven years statutes. If
those statutes have any life and force, they must apply to such a case as
this. The case of Syme v. Badger, 96 N. C., 197, and the authorities
there-cited, are conclusive upon the point as to the seven years bar, and
we need not consider it further, except to add to the authorities- the case
of Peck v. Wharton, Martin & Yerger (Tenn. Rep.), 860.

That was a suit instituted to subject the land descended to the heirs
of Daniel Wharton to the payment of his debts, under circumstances
very similar to those in the present case, and the same defenses were
relied on as here, with the exception that the seven years bar was that
of the act of 1715, which was embodied in the laws of ‘Tennessee. In
that case the Court say: “Situated as these parties are, who ought to
lose, for it appears that a loss must be sustained? . . . In. case,
then, of a waste of the personal estate, who shall bear the loss? Is it
more reasonable that it should fall upon the heir, who has no more power
than the creditor (indeed not so much), to coerce the administrator to
pursue the right course? The creditor can sue the administrator for
his demands—the heir cannot compel the administrator to pay the debts
of the estate; he may have a wish that it may be done, but what facilities
has the law given him? Then to tie up the hand of the heir, first, as to
the appointment of the administrator; secondly, as to the management of
the personal estate; thirdly, as to bringing and prosecuting of suits for
debts due by the ancestor, and yet say, that finally his estate shall be
swept away, because an accident has happened in managing the personal
estate, would be casting upon the heir a most unnatural and intolerable
burthen. Upon the right of the heir to plead the statute of limitation, we

are of opinion that he may insist upon it, and that he is not
(163) limited on the scire factas to contest only the finding of the plea
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of fully administered. . . . We are, moreover, of the opinion that
sthe act of 1715, of seven years, will operate as a bar, and that that
act is in force, we consider one of the best established positions litigated -
in our courts. It is so held in North Carclina, and a concurrence of
opinion in the judges of that State, even if we have doubts, would ineline
us to pause before we expressed them.”

There is error, and the judgment must be reversed. Let this be cer-
tified.

Mgzrrrvow, J., dissenting: The statute (The Code, see. 153, par. 2)
provides that actions brought by any creditor of a deceased person
against his personal or real representative, must be brought within seven
years next after the qualification of the executor or administrator, and
his making the advertisement required by law for creditors of the de-
ceased to present their claims, where no personal service of such notice
in writing is made upon the creditor and a ecreditor thus barred of a re-
covery against the representative of any principal debtor, shall also be
barred of a recovery against the surety to such debt.

In my judgment, this limitation refers to and embraces only such
causes of action as exist and are actionable at the time the executor or
administrator qualifies as such, and makes the advertisement mentioned,
with the exception of causes of action—claims and debts—as to which
the executor or administrator gives the ereditor express notice to present
the same, as provided by the statute (The Code, sec. 1424), and as to
which a different limitation applies. It does not apply to causes of
action that arise—however they may arise—after the time designated,
until they become actionable until a cause of action upon them has
acerued, and particularly, it does not apply to debts and liabilities of
the testator or intestate which had not matured and become
actionable at that time, and does not apply to them until the (164)
right of action upon them deerues.

The interpretation that it does, it seems to me, leads to the anomalous
and absurd result of barring a party’s debt or demand before it becomes
actionable. Such an interpretation ought not to be adopted, if one more
consonant with justice and reason can be given.

As I do net concur in the opinion and judgment of the Court, I will
state some of the grounds of my dissent.

It is important to observe that the statute (Acts 1868- 69, ch. 113),
and several subsequent ones—some of them amendatory, and others
not—all embodied in The Code, ch. 33, entitled “Executors and Adminis-
trators,” have, in many important respects, materially changed the
statutory regulations of the State in respect to the settlement and dispo-
sition of the personal estates of deceased persons from what they for-

merly were.
141



IN THE SUPREME COURT. o7

ANDRES v. POWELL,

It is to be regretted that these regulations are to some extent compli-
cated and confused. They need to be clear, simple, and of easy compre-,
hension, particularly because they are of general and constant applica—-
tion, and very frequently applied by officers and persons not skilled in
the interpretation of statutes. ’

Now, applying this general remark, in a single respect applicable here,
it is to be noticed that the present statute contemplates, as formerly,
that the executor, administrator or collector shall regularly prepare the
estate in his hands for final distribution, immediately after the lapse of
two years next after his qualification. It is provided (The Code, sec.
1488), that “no executor, administrator or collector shall hold or retain
in his hands, more of the deceased’s estate than amounts to his niecessary
charges and disbursements, and such debts as he shall legally pay; but
all such estate so remaining, shall immediately after the expiration of

two years, be divided, and be delivered and paid to such person
(165) to whom the same may be due by law, or the w111 of the de-
ceased.”

There is, however, no provision as formerly (Rev. Code, ch. 40, sec.
24}, requiring refunding bonds to be taken from the next of kin, or
legatees, or other person entitled to the personal estate, for the benefit
of creditors. - Regularly, at once after two years, the personal property
of whatever kind ought to be delivered and paid to the persons entitled
to the same, and the executor or administrator may be compelled to
render his final account at any time after that time (The Code, secs.
1402-1510), except (The Code, sec. 1489), that, if it shall appear on an
examination of the final account of the executor, administrator or col-
lector, that a debt against the estate is not due, or on which a suit is
pending, the court or judge shall allow a sum of money sufficient to
satisfy such claim, or its proportion of the assets, to remain in the hands
of such executor, administrator or collector, for the purpose of paying
such debt when due or when recovered, Wlth the expense of contesting
the same.

A creditor may, after the lapse of two years, as indicated above, sue
the executor or administrator, have his debt ascertained, and judgment
for the same (The Code, secs. 1427-1509), but he must, if the estate
has been distributed to those entitled to it, as regularly it ought to have
been, proceed against the “persons succeedlng to the real or personal
property of a decedent by inheritance, devise or distribution,” who

“shall be liable jointly and not separately for the debt of such decedent ?
(The Code, secs. 1528-1532.)

The executor or ‘administrator would be required to account for any
assets remaining or subsequently coming into his hands after the lapse
of two years, as indicated; but if he had delivered and pald the same
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to the persons entitled, the creditor would proceed against the latter,
whether next of kin-or legatee, and if the personal estate were insufficient
to pay the debt or demand, then against the heir or devisee, to
subject the land of the testator or intestate to the payment of (166)
the same. If the heir or devisee had sold the land before the
lapse of two years next after the grant of letters (The Code, sec. 1442),
the creditor might still have it sold to satisfy his debt; if he sold it
after the lapse of that time to a purchaser who had no notice of the
debt, the latter would get a good title as against the creditor, but the
latter would have the right to have the heir or devisee account to him
for the value of the land so sold, or so much thereof as would be neces-
sary to pay his debt.. The Code, secs. 1509, 1528, 1534; Badger v.
Daniel, 79 N. C,, 372; Dawvis v. Perry, 96 N. C., 260.

.This is the regular course of procedure in such respeets, and the statute
of limitation first above set forth has reference to and bears upon it.

 If a creditor’s debt or demand against the testator or intestate sued
upon, was due and actionable at the time the executor or administrator
qualified, and advertised for creditors to present their debts and de-
mands, and more than seven years elapsed before he brought his action
to recover his debt, the executor, administrator, or heir, or devisee, or all
of them, might avail himself or themselves of this statute of limitation.
The statute so expressly provides, and seems to contemplate that the
cause of action at once affects the heir or devisee, as well as the executor
or administrator; and hence, the purpose is to protect all by the same
lapse of time. The creditor might therefore deem it prudent, especially
after the lapse of two years, to bring a creditor’s action, as allowed by
the statute (The Code, secs. 1448-1511), alleging a deficiency of assets,
and making the heir or devisee a party, so as to prevent the lapse of
time. : o

But it would be otherwise as to causes of action aceruing subsequent to
the qualification of the executor or administrator, and advertisement as
indicated.

In such cases, time would lapse as against the creditor, only (167)
from the time his right of action accrued. This would be just
and reasonable, and the statute so contemplates. The Code, sec. 1509,
expressly provides, that “an action may be brought by a creditor, against
an executor, administrator, or collector, on a demand at’'any time after it
is due,” ete., and the like right of the creditor to sue after his debt
matures, is recognized in The Code, sec. 1427.

But what statute of limitation applies as to the class of cases last men-
tioned? It seems to me, to be that first above cited, becanse its scope,
spirit and purpose take in all causes of action, whether matured or not,
existing at the time of the qualification of the executor or administrator;
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and moreover, it is the particular oné that embraces in terms the “per-
sonal or real representative” of a testator or intestate. Cox v. Cox, 84
N. C,, 138; McKethan v. McG4ll, 83 N. C., 517,

The last cited case is pértinent, as reflecting strong light upon the
meaning of the statute now under consideration. It may be said, that
this is the general statute of limitation, preseribing the time within which
actions founded upon causes of action affecting the executor or adminis-
trator, as such, and the heir or devisee, with Iiability, directly or indi-
rectly, must be brought.

Then, how does that statute just mentioned affect the present case?
The testator of the defendant executors, A. F. Powell, deceased, was in
his lifetime one of the sureties—the only solvent one~to the adminis-
tration bond of the first administrator, J. W. Ellis, now deceased, of the
intestate of the plaintiff, who qualified as such on 17 May, 1869, and
afterwards died in 1883, without settling and closing the estate so in his
hands, and the present plaintiff was appointed administrator de bonis
non, in his stead. The latter afterwards- brought his action against
the sureties of his predecessor administrator, Ellis, upon his bond as

administrator, assigning as. a breach thereof, that his adminis-
(168) trator had neglected and failed to deliver and pay to the plaintiff,
. the property, effects and moneys, that were in his hands as such
administrator, at the time of his death, The defendants, J. W. Powell
and W. C. Powell, executors of the will of A. F. Powell, deceased, who
was one of the sureties mentioned, were parties defendant to the last
mentioned action, and the plaintiff therein, who is the present plaintiff,
recovered judgment against them on 23 February, 1883, for $3,059.20,
with interest, and for costs. It does not appear that the present defend-
ant executors, who were defendants in that action, pleaded therein the
statute of limitation. Be this as it may, the plaintiff obtained judgment
as stated above.

The present action is brought to compel the defendant executors of
the will of A. F. Powell, deceased, to account for assets in their hands,
and pay the judgment mentioned; or if they have no such assets,.but
have delivered and paid to the legatees of their testator, property and
money, then to compel them to pay the said judgment, and if they
failed to receive personalty sufficient to pay the same, then to have so
much of the land of the testator sold as may be necessary to pay the
judgment, ete.. '

The legatees and devisees of the will are defendants. And all the
defendants plead and rely upon the statute ‘of limitation. '

Now, it seems to me clear, that this statute is not a bar to the plain-
tifi’s action. The administration bond mentioned, was a continuing
one—there could be no bar to it, except in the cases specified by the
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statute (The Code, sec. 154, par. 2), which provides, that an action
against any executor, administrator, collector or guardian, upon his
oficial bond, will be barred, if not brought within six years after the
auditing of his final account by the proper officer, and the filing of such
audited account as required by law; and likewise, in the case prescribed
in the other statute (The Code, sec. 155, par. 6), which provides,

that an action against the sureties of an executor, administrator, (169)
collector or guardian, on the official bond of their prmclpal shall

be barred, unless brought within three years after the breach thereof
complained of. But no final account of the administrator Ellis ever was
audited, and the breach of his official bond complained of, happened in
1883, and this action was begun on 2 J uly, 1885, less than three years
next after the breach of the bond.

The plaintif’s particular cause of action sued upon in the action in
which he obtained the judgment mentioned, and which he seeks by this
action to have paid and discharged, did not accrue until in 1883, It
must be remembered, that the official bond of the administrator is not
the cause of action, and the statute of limitation does not apply to it at
all—it is the breach. of that bond that constitutes the cause of action, and
it is to an action founded upon this breach, that the limitation applies.
There may be numerous and different kinds of breaches of almost every
official bond, and each of these might constitute a cause of action in
favor of some person interested. In this case, it may be—it seems prob-
able there were—numerous breaches of the official bond of the adminis-
trator Ellis. The plaintiff’s cause of action was the last breach of it—
that indicated and sued upon, and it happened, and the right of action
acerued upon it, as we have seen, in 1883,

When Ellis, adm_lmstrator and his sureties executed it, they stipu-
lated therein, that they would answer and be amenable for every breach
of its condition, whenever this might happen.

The testator of the defendant executors, as surety to that bond, so -
stipulated and bound himself, and he was so liable in his lifetime, and
this liability continued as to the executors of his will, and his estate in
their hands, and in the hands of the legatees and devisees of his will
after his death.. The official bond was current—continuously v
operative and effectual—until the whole subject-matter embraced (170)
by it was completely ended, and each succeeding time there was a
breach of its condition, an action arose in favor of some person.  Here,
the cause of action so arose in favor of the plaintiff, and he at once,
within a brief while, brought his action. The défendant executors, lega-
tees, devisees and heirs, cannot avail themselves of the statute of limita-
tion first above set forth, because the cause of action did not exist at
the time the executors of the will of A. F. Powell, deceased, qualified
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as such, and did not accrue until the breach of the bond executed by their
testator, which happened in 1883.

I am therefore of opinion that the opinion and Judgment of the
Court rest upon the misapprehension that time began to lapse against the
plaintiff’s cause of action at once after the qualification of the executors,
and years before the cause of action arose or became actionable. I can-
not conclude that an interpretation of the statute in question, that leads
to such results, is the correct one. I will add, that the interpretation I
have thus given the statute first above cited and set forth, is fully sus-
tained by this Court in interpreting a statute on the same subject, almost
exactly similar in pertinent respects, in Godley v. T'aylor, 3 Dev., 179.
In that case, Hall, J., said: “When the Legislature say that creditors
shall make their claim within seven years after the death of the testator,
they must have had in contemplation, such a creditor as had a claim to
make—such a claim as might be enforced in presenti. They did not
mean a claim that might arise ¢n futuro; which could not be enforced
until it did arise or accrue. By an equitable construction of the act, he
must make his claim within seven years after it acerues. To require
him to make it before, would be to require of him an impossibility.”

This decision has always been recognized and acted upon as a
(171) correct interpretation of the statute mentioned in it, and it is
expressly recognized and approved in McKethan v. McGHll, supra.

What I have said in no way conflicts with what this Court said or
decided in Lawrence v. Norfleet, 90 N. C., 538, and Worthy v. McIntosh,
ibid., 536. In these cases the Court neither said, nor intimated, nor
decided, that a debt or demand against an executor or administrator, or
real representative, was barred after the lapse of seven years next after
the qualification of the executor or administrator, although the debt or
demand had not matured, and no cause of action had accrued. In both
cases, the cause of action had accrued when the t1me began to lapse
agamst the plaintiff.

It is by no means clear that the defendants, legatees, devisees, and
heirs at law, are not, in any view of this case, precluded from pleading
the statute of limitation, inasmuch. as the defendant executors suffered
the plaintiff to obtain judgment against them. Speer v. James, 94
N. C., 417. But I do not deem it necessary to express any opinion in
respect to this view of the plamnff’s rights.

Error. Reversed.

Cited: Smith v. Brown, 99 N. C., 885; S. ¢., 101 N. C,, 852, 83 Lee v.
Beaman, ibid., 298; Woody v. Brooks, 102 N. C., 339; Culp v. Lee, 109
N. C,, 678; M@ller v. Shoaf, 110 N. C., 322; Lea v. McKoy, 118 N. C,,
523, 524
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(172)
A. B. DAVIDISQN v. McD. ARLEDGE ET AL,

Boﬁmlamy—-—E vidence—Estoppel.

1. The map of a city or town, which is adopted and recognized by the munici-
pal authorities as correct, is competent evidence to establish the location
of a lot in the city.

2. In order _to show title out of the State by a possession for thirty years,
it is not necessary to show any privity between the different occupants.

3. Where there is a dispute as to the dividing line between two adjoining
tracts, the acts and admissions of the adjoining proprietors recognizing
one line as the true one, are evidence of its location when the line is
unfixed and uncertain, but where it is well ascertained, such acts and
admissions are not competent evidence either to change the line or to
estop the party from setting up the true line.

4, It seems, that such acts will entitle the losing party to recover the value
of the improvements he may have put on the land, in good faith.

5. The rulings made when this case was before the Court on a former appeal
(88 N. C,, 326), repeated and affirmed.

(Davidson v. Arledge, 88 N. C., 826 ; Davis v. McArthur, 78 N, C., 357; cited
and approved )

CrviL acTioN, tried before Awery, J., and a jury, at Spring Term,
1886, of MeckLENBURG Superior Court.

The attached plat will explairi the matter in controversy:

There was a Judgment for the plaintiff, and the defendants (173)
appealed.

The facts fully appear in the opinion.

John Devereux, Jr., for plaintiff. -
Platt D. Walker (A. Burwell and Geo. E. Wilson were with him on
the brief), for defendtmts

Smrtr, C. J. When this cause was before the Court on the former
appeal, 88 N. C., 326, and the title to the same narrow strip of territory
formed by the different locations of the boundary line between lots
numbered 78 and 79 was in dispute; it appeared that William E.
White, under a deed from Daniel Asbury made in 1858, and (174)
conveying the four lots, 69, 70, 77 and 78, the upper half of the
square, and under a deed from the administrator of R. E. Carson, made
in 1861, and conveying lots 79 and 80, one-fourth of the square, became
the owner of both lots 78 and 79 and the different antecedent locations
of their divisional line ceased to be the subject of controversy.

147



IN THE SUPREME COURT. ‘ o7

DAVIDSON ¥. ARLEDGE,

Upon his death, and under a power contained in the will, his executor
in May, 1869, conveyed to the plaintiff the four lots constituting the
upper portion of square No. 10, and designated as being in the city of
Charlotte “on the plan thereof”; and in June, 1870, the executor con-
veyed to the defendants “that portion of lots numbers 79 and 80, front-
ing on College Street, and running back 80 feet to the line of the dower
of Mrs. Carson; thence with said dower line to the line of the lots of
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A. B. Davidson; thence with his line 80 feet to College Street; thence

with College Street 198 feet to the beginning.”

The solution of the controversy then, was to be found in ascertaining
the location of the plaintiﬂ’s lot, number 78; for to its line that of the
defendant came, and recognizing it, proceeded along that line to College
Street. -

There could be no overlappmg nor any color of title to support a
possession of such supposed overlapping territory. Such were the facts
before us in the former appeal.

Upon the trial now under review, the defendant, so far as the record
shows, offered no documentary evidence of title in himself, other than
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that of possession, and resisted the plaintiff’s recovery upon the ground
that-he had shown no title in himself to lot, number 78, and could not
therefore maintain the action.

The plaintiff offered in support of his claim of property the followmg
deeds:

I. A deed from George Augustus Selwyn, by Henry E. Me- (175)
Cullock, to Abram Alexander and others, dated in 1767, and
conveying to them as trustees of the.town proposed to be laid off, 360
acres of land on Garrison Creek, a part of 100,000 acres, belng lot
number 3, not proved to cover that in dispute.

II. A deed from Thomas Polk, Jerry McCaflerty, and Wllham Pat—
terson, “trustees and directors of the town of Charlotte,” to Isaac Alex-
ander and eight others named, designated therein as “president and
" trustees of Liberty Hall in the county of Mecklenburg, and their suec-
cessors in office,” for four lots in Charlotte “known as lots numbers 69,
70; 77 and 78, on the south side of Tryon Street, beginning at a stake,
running thence-along the said street 12 poles front and 24 poles back,
containing near two acres.” This deed bears date 14 January, 1778,

ITI. A deed. from Addie Osborne and John McNitt Alexander, for
themselves and Isaac Alexander; Samuel Mc¢Corkle, Thomas W. Me-
Caull, and James Hall, describing themselves as the “late president and
directors of Liberty Hall College, Mecklenburg County,” made 5 May,
1778, to Thomas J. Polk, conveying the same mentioned lots, “as known
and designated in the plan of said town of Charlotte.”

- IV. A deed dated 26 September, 1826, from Thomas J. Polk to
William J. Alexander, in which “the same lots as laid down on the
map of Charlotte” and deseribed. '

. V. A deed executed on 16 August, 1842, by the sheriff of Cabarrus
County, to the Bank of the State of North Carolina, conveying the same
lots in the description. There was no evidence given of his having any
execution in his hands or authority to make the sale.

VI. A deed from the same bank, dated 15 August, 1843, to J. A.
Johngton, similarly describing by the same numbers and with
liké reference to the plan of the town, the subject-matter of the (176)
conveyance.

VII. A deed made by the grantee Johnston, “trustee of the Bank of
the State of North Carolina,” on 26 October, 1846, of the four lots by
the same terms of description, to Thos. J. Grier. .
© VIII. A deed from the last named, executed to David Asbury, 5 July,
1848, “conveying the same lots as designated in the plan of said town,
and as being the property formerly owned by said Alexander, and on
which said Alexander lately resided”; referring, as we suppose, to the
deed from Polk to William J. Alexander, before mentioned.
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IX. A deed from said Asbury to William E. White, dated 11 No-
vember, 1858, in which the premises are described in-the same terms,
except 'in substituting the name of said Asbury in place of that of
Alexander, as the present occupant.

X. A deed from White’s executor, dated 22 May, 1869, to the plaintiff,
conveying “lots numbers 69; 70, 77 and 78, in square number 10 as
known and designated in the plan of the town of Charlotte, being the
property on which the testator lived at the time of his death.”

XI. The plaintiff further introduced the will of said White, bearing
date 22 July, 1869, in which authority is conferred upon his executor
to sell whatever land he owned.

He also exhibited a map or plan of Charlotte, now become a city,
and proved by Frederick Nash, for fifteen years past its clerk and
treasurer, its official recognition as such by the authorities of the city.
This map was made by James Parks, presented to and adopted by the
commissioners, and approved by the intendent, as a correct representa-
tion of the plan. T. J. Orr, a surveyor, testified to his having run and
measured ‘the lines from the intersection of Trade Street with Tryon
and College streets, down to Fourth Street, thence to Third Street, and

- 80 continuing along Tryon Street 198 feet. The dlstance run
(177) from the two starting points was 396 feet to- Fourth Street, then
allowing 22 feet as its width, 396 feet to Third Street, then allow-
ing 22 feet as its width, 198 feet as aforesaid. In like manner, the line
was run and measured on College Street, until a point was reached on
square No. 10, 198 feet from Third Street. These termini were then
connected by a line which bisects the square. This forms the divisional
boundary, as claimed by the plaintiff, between lots 70 and 71, and be-
tween lots 78 and 79; that this location of the lots and streets corre-
sponds with the map of the eity, and leaves the disputed territory within
the limits of lot 78.

The witness stated that he found a plank fence on College Street,
18 feet north of his central line, on each side of which, extended towards
Tyron Street, was a house, one on the north from 4 to 10 feet distant
from the fence; the other on the south, from 6 to 7 feet distant, and
through the middle of it the line so run passed; and that if the fence
be the boundary, lots 77 and 78, would have a frontage on College
Street of 180 feet, and lots 79 and 80, a frontage on the same street
of 216 feet. Another witness, A. J. Caldwell, who acted with the
preceding witness in making the survey, gave similar evidence about the
running lines, and stated that Second and Third streets have been made
wider since they were originally laid out, the former 4 and the latter 12
feet, taken from square 121, and for this change an allowance was made
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in conducting the survey; that the disputed line, as made on his map, is
northeast of the central line, and between it and the dotted line as shown
in the map; that the distance from the terminus of the dotted line to
Third Street, is 180 feet, to Second Street 212 feet, and to the line of
Second Street, before it was divided, 216 feet, thus forming a square.

On cross-examination, he testified to finding the defendant’s fence at
the dotted line, as far back as 1879, with houses on either side, within
a few feet, whereof the plaintiff had possession of one and the
defendant of the other, while the line claimed by the plaintiff (178)
would cut defendant’s house in two parts. His further testimony
was about the conformity of the streets to the map, wherein they are
laid down, and it is not necessary to recapitulate it.

The plaintiff, now 78 years of age, examined on his own behalf,
stated that he has known the lots in square 10 since 1835. That Wil-
liam J. Alexander then lived on the property now occupied by himself;
then David Asbury, and he was succeeded by William E. White; that
witness bought at the sale made by the executor in 1865, and has had
possession ever since; that lots 71, 72, 79 and 80, were occupied from
1835 to 1840 by Marshall Polk, in 1840 by him or Dr. Caldwell, and
in that year by R. C. Carson, and thence up to his death in 1857, and
afterwards by his widow and heirs at law, until 1861, when they passed
into the possession of Dr. Gregory, who had married Carson’s widow;
that in 1865, the executor of White had possession of the land claimed
by defendant, then a clover lot, and had a stable and privy upon it;
that according to his memory, there was not any fence there in 1835,
running across the square where Alexander lived then, nor does he
know that the latter had a garden on the premises; that when Asbury
occupied it, there was a fence between lots 78 and 79, and so it was
when witness entered into possession. It was an old fence, but while
witness believes it was not on the same line as the last fence, he cannot
undertake to say how the fact is, but while he has repaired it, he has
never constructed a new fence.

It was admitted that the defendant had been in possession of the dis-
puted land since 1871.

We pass over the objection to the admission of the sheriff’s deed and
the plan of the city, with the remark that it lies not to the introduction
of the deed, but its effect, unsupported by proof of his possession of
legal authority to make the sale and conveyance, and to its harm-
lessness as an offered monument of title, and say the map thus (179)
authenticated was most clearly competent in ascertaining loca-
tions.

1st. Exception: The defendant proposed to inquire of the plaintiff,
in the course of his examination, if the defendant did not, in 1871,
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with knowledge and without objection from the witness, build a house
between the straight and dotted lines, as tending to show the position of
the true line, and second, as an estoppel on the plaintiff now to contest
it. This, on objection, was ruled out.

He again proposed to show, and for the same purpose, that in 1872,
the defendant moved a house from some other part of the lot, near to
the fence in the dotted line, and that it having slipped on the gkids,
and gone beyond the fence, the plaintiffs required its removal back to
defendant’s side of the fence, which was done; but being in a position
that the water dripped on plaintiff’s side of the fence, he was required
to move it still further on plaintiff’s side, and that therveafter the de-
fendant erected a valuable house near the fence, with plaintiff’s knowl-
edge and acquiescence. This was also ruled out as incompetent.

- The plaintiff asked for the following instructions, which were given:

I. That the fact that Julius Alexander and Asbury held up to the
fence on the line claimed by the defendant, is not evidence for them
to consider in determining where the three lines of lot No. 78 were, as
laid down in the map of the clty in 1860, when the deed to the plaintiff
was made.

II. That the line to be ascertained by the jury, is the boundary line
between lots Nos. 78 and 79, as laid down on the map of the town of
Charlotte.

ITI. That if the jury shall find that the land in controvergy lies
within the bounds of lot No. 7 8, as designated in the map or plan of
the town of Charlotte, then they must- find the first issue for the

" plaintiff.
(180) = The defendant asked for the following instructions:

1. That in order to recover; the plaintiff- must show a- title
derived from the State, with which he must connect himself, which he
has failed to do in this case, or he must show title out of the State, and
seven years adverse possession of the land in dispute under color of
title.

" 2. That the pla1nt1ff has shown no adverse possession under color of
title of the locus in quo.

3. That if the jury find that the line contended for by the plalntlff
is the line called for in the deed of White to the plaintiff, then the
possessmn of a part of the land conveyed by his deed, would not be a
possessmn of the locus in quo, provided there was an actual adverse
possession of the locus in quo by some one else.

4. That the burden of proving where the true line between lots Nos
78 and 79 is, is upon the plamtlﬁ and if the jury are in doubt as to
its true location the defendant is entitled to a verdict. :
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5. That upon all the testlmony in the case, the plaintiff is not ent1tled
to recover. :

The second and fifth prayers for instructions by the defendant were -
refused, and the others were also refused, except as they were included
in the general charge of the court.

The defendant also asked his Honor to.instruct the jury:

_ 6. That even if the jury should locate the line between lots 71 and
70, as claimed by the plaintiff, yet if they find that in the year 1840,
and from then on to 1861, when lot No. 79 was sold by Wilson, ad-
ministrator, to White, R. C. Carson and others claiming under him,
held actual, continuous, notorious and adverse possession of the land in
dispute up to the fence, the plaintiff cannot recover, and they should
find the issue submitted in favor of the defendant.

His Honor responded to this instruction as set forth in his general
charge to the jury.

His Honor charged the jury as follows: (181)

1. The burden is on the plaintiff in this action, to show by a
preponderance of testimony, that he has title to the land described in
the complaint, and if the plaintiff has not satisfied the jury by a pre-
ponderance of testimony that he is the owner and has the title, the jury
will respond to the first issue, “Ne.”

If the plamtlff has so satlsﬁed them, they will respond “Yes” to the
first issue.

2..In actions for possession, the plaintiff may show-title in himself
by a connected chain of title from the State, or from the Sovereign of
the British Empire before the date of our independence; or the plaintiff
may show the title out of the State; and possession under color of
title for seven years; or without exhibiting a title from the State or
Sovereign, may show continuous adverse possession under color of title
for twenty-one years; or after showing title out of the State by thirty
years actual possession, the plaintiff may show continuous adverse pos-
- gession in himself and those under whom he claims, for twenty years
before the action was brought.

3. If both lots, Nos. 78 and 79, have been shown to have been enclosed
and occupied by any person for th1rty years, prior to 28 January, 1880,
when the action was brought, not counting the time between 20 May,
1861, and 1 January, 1870, the law presumes from such possession that
a grant has been issued by the State. It is not necessary that the persons
holding possession of either or both lots should have claimed under the
same right, or should have been in privity. Such possession would be
sufficient to raise a presumption of a grant as to the locus wn quo,
if it is shown to have covered both lots (Nos. 78 and 79), whether in
different persons or the same. person, continuously from 1835 to the
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bringing of this action, even though the possession of the locus
(182) in quo was adverse to the plaintiff, after the plaintiff entered in
1865, and up to the bringing of this action in 1880,

4. If the evidence raises a presumption that a grant was issued, and
if the plaintiff has satisfied the jury by a preponderance of evidence,
that lots Nos. 78 and 79 was edch enclosed and lield econtinuously in
possession from 1835 till the former (No. 78) was conveyed to W. E.
White by Asbury in 1855, and until the latter was conveyed to W. E.
White by Carson’s administrator in 1861, and that White and his
executors held continuous possession of each of said lots from the time
it was conveyed to him, till lot No. 78 was sold to the plaintiff in 1865
by said executor, then the plaintiff has shown continuous possession in
himself and those under whom he dlaims, for twenty years, of the land
described in the complaint, and the jury should respond te the ﬁrst
issue, “Yes.”

5. The burden is also on the plaintiff, to show that the defendant was
in the wrongful possession of the land in controversy when the action
was brought, and if the plaintiff has shown title in White, and prima
facie to lot No. 78 in himself, he must still satisfy the jury in the same
way, that the line of lot No. 78 runs according to the plan of the city
of Charlotte, as recognized by the constituted authorities of the town,
on 22 May, 1869, including some portion of the land in controversy.
If the jury find that the line of lot No. 78 so run, included any portion
of the land south. of the dotted line (fence) as laid down on the plot
(supposing they have responded “Yes” to the first 1ssue), then they will
respond “Yes” to the second issue; otherwise, “No.”

6. The court is asked to charge the jury, that if the line of lot No. 78,
run according to the plan of the city made in 1855, includes the locus
in quo, and the locus i quo was in the adverse possession of R. C. Carson
and those under whom he claimed, from the year 1835, till Carson’s

administrator conveyed to William E. White in 1861, then the
(183) plaintiff has not shown title to the locus in quo, good against the
heirs at law of R. C. Carson.

The court instructs you, that in order to maintain this proposition,
the burden would be upon the defendant, to show by a preponderance
of testimony, that a title by actual possession matured in R. . Carson
~ or his heirs at law in 1861, or prior thereto, and that the line of lot No.
78 included the locus in quo, not only subsequent to the making of the
map of the city in 1855, but for twenty years prior to 3 May, 1861,
and no evidence has been offered by either of the parties to locate the
lines of said lot prior to 1855.

The jury found the issues in favor of the plaintiff.
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It will be observed that every deed introduced in support of the
plaintiff’s title, except the earliest, which conveys 300 acres not shown
to include the land in dispute, from that of the trustees and directors of
the town of Charlotte to Isaac Alexander and: others, undertakes to-
convey the four lots claimed by the plaintiff, designating them by
numbers, and as being in Charlotte; and, all but the first, locating them
according to the plan of said town. The survey made and accepted
in 1855, as the town then was, and as presumed to have been originally
laid out, except as intervening changes may have been made in widening
the streets, as testified by the surveyor Caldwell, shows the disputed
territory to be within the boundaries of lot 78. .

While the title is not traced continuously and without interruption in
these conveyances, they nevertheless, as evidence of asserted property
in those who made them, show that the lots thus numbered and with
defined lines, have been known as such for more than a century.

If then, the property in them has vested in the plaintiff, its extent
is measured by the lines that enclose it, except as some other
person has acquired a- part by such possessmn and so prolonged, (184)
as to operate as a legal transfer. :

The testimony of the plaintiff as to the possessmn, commencing in
1835, of the lots as separated by the divisional line across the square,
by the different claimants without. the aid of antecedent deeds, was
properly left to the jury, and warrants the verdict that the title of the
State thereto had become divested by the presumption of the issue of a
grant, for to effect this, it was not necessary to show a privity in estate
of the successive ocecupants. Davis v. McArthur, 78 N. C., 857,

The succession of the deeds, from that of the sheriff to the bank,
in August, 1842, down to that to the plaintiff, is unbroken, and the
plaintiff testifies that William J. Alexander, who held the deed of
Thomas J. Polk, made in 1826, was in possession of the lots, now in his
own occupation, in 1835, and after Alexander, it was in possession of
Asbury and White and witness.

The possession of Asbury, under his deed from Grier, executed in
JFuly, 1848, until he conveyed to White in November, 1858, more than
ten years, would put the title in him, without the aid of White’s
continuance of possession afterwards.

In like manner, the lots 71, 72, 79 and 80, were proved to be occupied
from 1835 to 1840, by one Marshall Polk, in that year by him or
Caldwell, and then by Carson, until his death in 1857, and thereafter
by his widow and her second husband, Gregory. The interest of Carson
was transferred by the deed of his personal representative, in May,
1861, to the before mentioned William E. White, and are therein
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described as “being in the town of Charlotte, and known as lots Nos.

71 and 72, fronting on Tryon Street, and Nos. 79 and 80 back, being

the lots-on which the late R. E. Carson lived at the time of his death,”

-ete.. Under this color of t1tle, the possession of Carson to his death in
1857, would perfect it in him. But as such color, the deed would

(185) enure to his benefit up to and not beyond the boundarles of the
lots as fixed in the plan of the town.

Thus the title to both sets of lots was in White at his death, and his
executor’s prior deed of four of them to the plaintiff, and his posterior
deed of the others to whomsoever made, of which no proof seems to have
been offered at the trial, like its retention by himself, would be in
subordination to the calls of that of the plaintiff.

Whatever divisional line might have resulted from previous long use
and occupation, and the presumption thence arising, it-is manifest that
the plaintiff has aequired all the territory embraced in lot 78, as as-
certained by reference to the plan and map of the city. Thus the
controversy returns to the same position in which it was presented in the
other appeal, and must be similarly solved.

The facts proposed to be proved, and ruled out, were, for reasons
given in the former opinion, incompétent for the purposes indicated,
since the line, if any, produced by occupation and acts of ownership,
was obliterated by the union of the title to each in White, and his execu-
tor’s deed must be construed by the descriptive words of the subject-
matter contained in it. The rejected evidence would have been competent
to fix an uncertain- and controverted boundary, but not to chanae
that made in the deed that distinctly defines it. :

As an estoppel, it could not operate to vary the posmon of the
dividing line, as determinmed by the grantor, who owned both lots,
whatever equitable claim might thence arise as to the increased value
imparted to the premises by reason of the improvement. Without going
into a needless repetition (and the case has already been protracted in
the examination and discussion), we deem the appellant’s exceptions

disposed of substantially in our former ruling, and find no reason
(186) to disturb the verdict and judgment of the present tr1a1
The judgment is affirmed. _ , .
No error. . Affirmed.

Cited: Roberts v. Preston, 100 N. C., 249; Blow v. Vaughan, 105
N..C, 205; Cheatham v. Young, 113 N. C., 1665 Hanstein v. Ferrall,
149 N. C,, 244; Kirkpatrick v. McCracken, 161 N. C.; 200; Taylor ».
Meadows, 175 N. C., 375; Woodard v. Harrell, 191 N. C., 197.
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STATE Ex BEL. COLLINS, SOLICITOR, ETC., v. J. T. GOOCH ET AL,
Guardian—Recewer,

1. As a general rule, a receiver is responsible for his own neglect only, and
is protected when he acts in entire good faith, but when a receiver is
appointed to take charge of an infant’s estate who has no guardian, and
is directed to lend ocut the money and pay the income over to the ward,
he will be held to the same accountability as a guardian.

2: A guardian will be héld liable for any loss resulting from a loan made
without taking any security, however solvent the debtor may have been
when the loan was made,

3. It is the duty of a guardian in making hig annual returns to set out the
manner in which he has invested the ward’s estate, and the nature of the
securities which he holds as guardian, .

4, A receiver or other trustee may keep money in a bank as a safe place of
deposit, or may use the bank as a means of transmitting money to dis-
tant places, and if he uses reasonable diligence he will not be held liable
if the bank fails, but this does not. authorize a loan to the bank by
such trustee without taking security.

5. Where a receiver was appointed to take charge of an infant’s estate and
invest the same, and report to the court annually, and he deposited a
portion of the money in a bank in another State to his credit as receiver,
on which déposit he was paid interest by the bank, which afterwards
failed: It was held, that the receiver was liable for the loss, as he had
failed to report to the court the manner in which he had invested the
infant’s estate, although he had acted in the best faith.

(Boyett v. Hurst, 1 Jones Eq., 166; Moore v. Askew, 85 N. C., 199; Railroad
Cv. v. Cowles, 69 N. C., 59; cited and approved.)

Crvic. acTiox, heard on a case agreéd, by Shipp, J., at Janu- (187)
ary Term, 1887, of Harirax Superior Court.

Pending the action on the guardian bond of the defendant Hervey
and his sureties, John T. Gregory, clerk of the court, was appointed
receiver, and funds belonging to the infants Annie N. and Maggie W.
Conigland came into his hands as such. The order was made at Spring
Term, 1882, in these words:

“Th1s cause coming on to be heard, and it being made to appear to
the satisfaction of the court, that J ohn T. Gregory is a suitable and
responsible person to appoint as receiver of the estates of Annie N.
Conigland and Maggie W. Conigland : now, on motion of the relator of
the plaintiff, and of the attorneys for the infants: It is ordered and
adjudged by the court, that the said John T. Gregory. be, and he is
hereby appointed receiver of the estates of the said Annie N. Conigland

157



IN THE SUPREME COURT. [97

CoLLINS v. GOOCH;

and Maggie W. Conigland, infants, with all the powers conferred by
law upon such receiver; that no bond be required of him; and that he
be permitted to expend the income of the said infants for their main-
tenance and education during the next twelve months, and such other
sums not exceeding one hundred dollars, for services rendered, and to
be rendered said infants by their attorneys; and that he make annual
returns to this court, to be passed upon and audited in this cause by the
judge presiding.

Among the moneys collected by the receiver, was the sum of $2,616.16
paid by the administrator of the deceased father of the infants, whereof
a portion was deposited by him in a bank in Norfolk, and a certificate
taken in the following form:

“Tar ExcrancE NATIoNAL BANk

Norfolk, Va., 19 October, 1882.
“John T. Gregory has deposited in this bank twenty-two hundred and
eighty-five dollars and nine cents, payable to the order of J. T. Gregory,
receiver of Annie N. and Maggie W. Conigland, on the return
(188) of this certificate properly endorsed.

“The holder is entitled to interest from date, at the rate of six
per centum per annum, if it remains three months or longer, but this
bank reserves the right, upon giving ten days notice, to reduce the rate
of interest on the 1st day of January and 1st day of July of each year.

“Such notice to be served personally, or through the post office, directed
to the address named on the hooks of this bank,
“No. 1051. : Jou~x W. WHITEHEAD, President.”

The bank failed in April, 1885, at which time it was indebted on the
certificate of deposit $2,102.29, with interest from 19 September, 1884,
of which $1,185.16, with interest from 1 November, 1884, was for the
benefit of the said Maggie W. Conigland. The receiver had theretofore
paid over to the said Annie N. Conigland, who became of age ...... day of
................ , 188..., her part of the fund, her interest therein then belong-
ing to him.

At the time of making said deposit, and up to the failure of the bank,
the receiver believed it to be a perfectly safe and convenient investment,
at a good rate of interest; the bank, up to its failure, was considered
solvent, had good eredit, and possessed the full confidence of the business
community.

The receiver kept his own private account current with the bank,
but had none of his funds deposited there or in any other bank, on
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certificate, except, as he had paid over to said Annie N. her share of the
deposit money, it had become his own.

The receiver filed annual accounts of the funds up to and including
Fall Term, 1884, which were approved by the court, and ordered
to be put on the record, but in none did he report what invest- (189)
ments he had made, or what securities he had taken therefor.

It is unnecessary to go into further details, since in the general ac-
count of the trust funds, the only controversy is in reference to the
personal accountability of the receiver for the loss sustained by reason
of the insolvency of the bank.

Upon the facts embodied in the case agreed, the court was of opinion
that the loss should fall upon the fund, and rendered judgment against
the receiver for the residue in his hands with interest, instead of thee
larger sum of $2,203.78 which he owes, if charged with the sum so
lost.

From this judgment the relator of the plaintiff appealed.

R. 0. Burton for plaintiff.
W. H. Day ( J M. Mullen and Daniel also filed a brief), for defendant.

SMITH C. J., after stating the facts: It is manifest that there bemg'
no guardlan the receiver was appointed to act substantially as such, in
taking care of and disbursing the fund. He is allowed to expend the
income in the maintenance and education of the infants during the
succeeding twelve months, and required to make annual returns, “to be
passed upon and audited” by the judge presiding. While a receiver gen-
erally, as a trustee, is responsible only for the consequences of his own
negleet, and is protected when he acts in entire good faith in the manage-
ment of the estate committed to him, yet the measure of duty and re-
sponsibility is to be found in the capaecity in which he acts. In this
case he is a quast guardian, required to keep the money safely invested
and bearing interest, which he may expend as income, for the infants;
80 that we may find in the similarity of functions, some aid in determin-
ing the liability of his office, in ascertaining that of guardians.

Now, we think a guardian would be deemed derelict who should (190)
thus invest the estate of his wards, by deposit in another State
and without security. However solvent may be the person or persons
to whom, as principals, money is loaned, it is his duty to require further
security. Boyett v. Hurst, 1 Jones Eq., 166.

While this is a positive obligation imposed by statute, it is a recogni-
tion of a safe rule for the preservation of the property, whose whole
management is entrusted to the control and discretion of the trustee.
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Moreover, it was an improvident disposition to place the fund not only
in a bank in another State, but also far from his personal oversight and
observation, which were due in order: to its preservation.

Furthermore, it is made the duty of the guardian to render his annual
account and report the manner and nature of such investment as he
may have made of the trust estate, The Code, sec. 1617, Moore v. Askew,
85 N. C., 199, to the end -that the sanction or direction of the court
may be had for every act which could affect the ward or his estate.
Is not this duty implied, and as much needed, when the receiver as a
quast guardian, is managing the trust fund ?’ Had he reported the
deposit dnd been sustained by the judge, he would have had ample
protection. It was at his own risk that he neglected to secure this
«sanction. We do not impute to the receiver any intentional deéreliction
in the premises, for the unusual order dispensing with bond and securi-
ties shows the confidence both of the court and counsel in his personal
integrity and fitness for the place, and we have no doubt that it was
well merited, but we are indicating and enforcing a statutory rule of
fiduciary obligation, necessary for the security of fiduciary interests.
We are aware of cases, indeed. they are numerous, where a receiver is
held justified in using banks as depositaries and disbursing agents, as

.affording facilities in the settlement of estates and in transmitting
(191) money by bill to distant residents entitled, as in Kneght v. Lord

Plymouth, 3 Alk., 430; Rowth v. Howell, 8 Ves., 565.: To like
effect is the ruling in B. R. v. Cowles, 69 N. C,, 59.

These, however, are acts done in discharge of a duty, to: which such
agencies furnish great facilities; and are strietly proper. But the present
case is different. The receiver insists and takes a security in the form
of an assignable certificate, designating, it is true, the character of the
fund, as in other cases of making a loan. He leaves the fund for a
considerable period, without asking the advice, or making known what
he has done, to the judge, whose officer he is, and under whose authority
he acts. Under the circumstances, we think there has not been that
circumspection and vigilance due from the trustee, and that he ought to
make good the loss.

Judgment reversed, and judgment for the whole amount, The residue
of the judgment Wlll not be disturbed. o

Error. Reversed

Cited: Moore v. -Eure, 101 N O 155 Cobb v. Fountain, 187 N. G,
338
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JAMES L. CARROLL axp WirE v. JOHN BARDEN.
© Appeal.

Where neither the record nor the case on appeal shows any exception or
assignment of error, the judgment will be affirmed.

(Phipps v. Pierce, 94 N. C., 514; Lytle v. Lytle, ibid., 522 ; Pleasants . R. R.,
95 N. C., 195; cited and approved.) )

Crvin actioN, heard on appeal from a justice of the peace, by
Clark, J., at Fall Term, 1886, of Samesox Superior Court.
There was a judgment for the defendant and the plaintiffs appealed.

No counsel for plaintiffs. | (192)
H. E. Faison, A. W. Haywood and Kerr for defendant.

Mzrrrvox, J. We have carefully examined the record of this appeal,
and fail to find either in it, or the case settled upon appeal, any excep-
tion or assignment of error. There is nothing appearing, that in terms
or by the remotest implication indicates the slightest dissatisfaction
with the judgment appealed from, except simply that the appeal was
taken to this Court. It.is settled by a multitude of decisions, that in
such case the judgment must be affirmed.

The presumption is that the judgment is not erroneous. The party
who alleges the contrary must show it, not by oral suggestion on the
“argument, but he must assign it in the record in such reasonable way as
that this Court can see it. This is essential. The statute prescribes
how this shall be done. Phipps v. Pierce, 94 N. C,, 514; Lytle v. Lytle,
ibid., 522; Pleasants v. B. B., 95 N. C,, 195. See, also, Clark’s Code,
P- ..., Where many earlier cases are collected. Judgment affirmed.

No error. Affirmed.

R. J. M. BARBER v. R. M. ROSEBORO.
Judge’'s Charge—Exception to.

1. Where the assignment of error to the judge’s charge to the jury, was
“that the appellant excepted to the whole charge and especially to the
instruction on the third issue”: If was held, that such assignment of
error was improper,

2. Where there is no evidence to prove the affirmative of an 1ssue, it is not
error for the judge to so charge the jury.
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(193)  Crvir acrion, tried before MacRae, J., at February Term,
1886, of Rowiw Superior Court.
There was a judgment for the defendant, and the plaintiff appealed.

No counsel for plaintiff. ' .
Theo F. Klutz for defendant.

Merrimon, J. The case settled upon appeal states, that “the plaintiff
excepted geneérally to the Whole charge, and especially to the instruction
given upon the third issue’ :

Error cannot thus be assigned as to the whole charge—it must be
specified with reasonable certainty, and designate the particular part

- or parts of the charge to which there is objection.

‘We think the instruction given the jury as to the third issue was cor-
rect. The inquiry was: “Did the defendant wrongfully discharge the
plaintiff’ So far as appears, -all the evidence bearing upon it tended
to prove that the defendant did not discharge the plaintiff; but another
person—a subcontractor-—did, the defendant objecting. The court
might, therefore, properly tell the jury, that “on this testimony, you
will be obliged to hold that defendant did not wrongfully discharge him.”
If there was no evidence tending to prove the affirmative of {he issue, the
court might so instruct the jury, and tell them that they ought to render
a verdict in the negative.

The judgment must therefore be affirmed.

No error. Affirmed.

Cited: McKmnon v. Morrison, 104 N. C.; 362; Woodbury v. Evans,
122 N. C., 781.

(194)
RICHMOND PEARSON, EXECUTOR, ET AL. V. SAM'L CARR.

Beference—Final Judgment—Damages.

1. No order of reference can be made to ascertain any facts taking place
after the final judgment.

2. After final judgment in the Supreme Court, the Superior Court has no
power to order a further reference, or to take any action in the cause.

3. So, where after finding judgment in the Supreme Court, it was suggested
that since the date to which the referee’s report settled the rights and
liabilities of the parties, the plaintiff had remained in possession of the
land and become liable for additional rents: It was held, that the right
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could not be enforced in this action, but the defendant must bring a new
action to ascertain the amount of such additional liability.

4. Under the former practice, in an action of ejectment or trespass, damages
were awarded only up to the time of bringing the action, but under the
present system, they are recoverable up to the time of the trial.

(Whissenhunt v. Jones, 78 N. C,, 361; Burnett v. Nicholson, 86 N. C., 99;
Grant v. Edwards, 88 N. C,, 246; cited and approved. Bledsoe v. Nigon,
69 N, C,, 81; distinguished.)

Moriow, by the defendant in the cause, to reopen an aceount, heard
before Shipp, J., at June Term, 1886, of Buncomsr Superior Court.

This case was before the Court at February Term, 1886, and is
reported in 94 N. C, 567-574. The mOthl’l was refused, and the de-
fendant appealed.

The facts appear in the opinion.

No counsel for plaintiffs.
C. A. Moore for defendant,

Suira, C. J. In deciding the double appeal in this case, at the
February Term, 1886, we used these words in concluding the
opinion: “The investigations of the referee have been careful, (195)
painstaking and thorough, and the results conveyed in his report.
Under the correcting hand of the revising Court, his errors have been
rectified; and, in our opinion, substantial justice is meted out in the
final judgment of the Court; and of this the plaintiffs have no just
grounds for complaint.”

Thus every matter in controversy in the suit was adjusted, and the
cause absolutely determined. When the action of this Court was certi-
fied to the Superior Court, the defendant’s counsel, suggesting that since
the period down to which the referee brought the conflicting claims of
the parties, the plaintiff continuing his occupancy of the land, has
become liable for further rents and profits, as well as damages for waste
committed, moved the court to reopen the reference, in order that an
account of these may be taken, and the plaintiff charged with these also;
that is, he proposes in effect to reopen the controversy, settled by a con-
clusive and final adjudication, and introduce matter of subsequent occur-
rence, not involved in the decision, for inquiry.

The court very properly refused to entertain the motion, for that
the final judgment was not in that, but in the appellate court. From
this the defendant undertakes to appeal, and thus bring up the record
again.

Upon the hearing of the appeal, it was intimated to defendant’s
counsel that an interference with the cause, if permissible at all, must
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be in this Court; and thereupon a petition was filed here, asking the
" same relief as was refused in the court below.

We have no hesitancy in denying the application, as irregular and
warranted by no practice or precedent known to us. If it were allow-
able upon such grounds, causes would not be settled, though everything
in dispute had been adjudicated, and judgments final would become little
more than orders in the cause, and in violation of the maxim, “interest

republice, ut sit finis litium.”. There must be some time in the
(196) progress of an action to which all opposing claims must be com-

puted, and when that point is reached and these all determined,
it of necessity comes to an end.
~ In Bledsoe v. Nizon, 69 N. C., 81, a s1m11ar effort was made in the
Superior Court to obtain a new trlal of one of the issues disposed of in
the reference, and upon appeal the proceeding was dlsmlssed because
the canse was in the Supreme Court.

But the application was entertained as made in the Supreme Court,
and the relief, after some hesitancy, granted, and there would otherwise
be no remedy for the wrong. This was done upon newly discovered
evidence. While this case, as a precedent, sustains the ruling of the
court below in dechmng to take cognizance of the subject-matter of the
complaint, it gives no support to the present demand, in whichever court
preferred.

Here there is no alleged wrong in any of the rulings entering into the
judgment, which can only be corrected by its reformation, and this upon
a petition to rehear, or for evidence lately discovered, material-in its
bearing, and where there has been no negligence in bringing it forward
at the proper time.

The claims of the defendant, if well founded, are not concluded in
what has been done, but may be asserted, and must be sought in a new
action.

Under the former practice, when the possession of land was the object
of the action, or where acts of trespass were to be redressed, compensa-
tion was awarded only for such as were committed before the bringing
of ‘the suit. Now, damages are recoverable up to the time of trial.
Whissenhunt v. Jones, 78 N. C., 361; Burnett v. Nicholson, 86 N. C.,
99 Grant v. Edwards, 88 N. O 246,

But in no case in the one action' are they to be recovered after final

judgment. Such trespasses are continuous and separate, and
(197) no court can look into the future and determine how long they
may be repeated, or when they will cease.

This appeal must be dismissed, and the apphcatlon in this Court
denied. ~ -

. Dismissed.
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Cited: White v. Butcher, ante, 10; Brendle v. Herren, post, 259;
Arrington v. Arrington, 114 N. C., 120; Credle v. Ayers, 126 N. C.; 16;
McCall . Webb, ibid., 762; S. c., 185 N. C., 366; Tussey v. Owen, 147
N. C., 337.

D. G. McMILLAN ET AL. v. MARCUS A. BAKER.
Practice—Res Judicata—I ssues.

1. Where the Supreme Court has passed upon the effect of record and docu-
mentary evidence in one appeal and remanded the case for a new trial,
‘it is not error for the trial judge to refuse to submit an issue to be found
only on such evidence, when it was declared by this Court to be in-
sufficient for that purpose.

2. The ruling of the Supreme Court in such case, is not res j‘udicatd.
8. A written statement of the defendant relating to the subject-matter of
) the action is clearly competent evidence against him.

4. Where there is a verdict in favor of the appellee, the Supreme Court can
only award a new trial for error committed on the trial before the jury,
and cannot reform the verdict or give final judgment for the appellant.

CIVIL ACTION, tried before Boykin, J., and a jury, at May Term, 1886,
of CumBERLAND Superior Court.

The case has been twice before this Court, and is reported in 85 N. C.,
291; and 92 N. C,, 110.

There was a judgment for the plaintiffs, and the defendant appealed.

N. W. Bay for plaintiffs. : g
. E. B. Stamps for defendant. ' (198)

Smita, C. J. When this case was before us on a former appeal, 85.
N. C, 291, the force and effect of the documentary proofs offered in
evidence in determining the nature and extent of the trust estate vested
in Elizabeth Ann MecMillan, the mother of the plaintiffs, and the de-
fendant’s title under the sale by execution against her, were passed on
and decided. . .

It was declared, that the deceased trustee, Ronald MeMillan, under
the deed from Williams, made pursuant to the decree of the court,
held the land in trust for the sole and separate use of.the said Ehzabeth
Ann for life, and in remainder for their children. :
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It was further declared, that if any estate in the land passed to the
defendant under the sheriff’s sale and deed (which was by no means
admitted), it expired at her death, and that of the plaintiffs vested in
possession. ' ' "

But the case was not presented in a form permitting a final adjudica-
tion in this Court, since the verdict under the adverse ruling of the
court was in favor of the defendant, and could only be set aside to be
passed on afterwards under proper imstructions, unless the parties con-
sented to act upon the opinion without another jury. This has not been
done, and upon the trial issues were submitted and passed on as follows:

1. Are the plaintiffs owners of and entitled to the possession of the
lands described in the complaint? Answer: Yes.

2. What damages have plaintiffs sustained by the defendant’s posses-
sion of the lands deseribed in the complaint since the death of Mrs.
MecMillan on 5 April, 1878, up to the present time? Answer: $1,000.

3. Did Ronald MecMillan pay for the land in controversy when he
bought from D. 8. Williams with the trust fund received by him from

Lewis, trustee? Answer: Yes.
(199)  Judgment having been rendered for the plaintiffs, the defend-
’ ant appealed.

Ex. 1. The court declined to submit an issue proposed by the defend-
ant as to alleged mistake in the declaration of trusts in the deed from
Ronald McMillan to David Lewis, trustee, made 21 May, 1849, in favor
of the children of Elizabeth Ann by her husband Ronald. The refusal
was based on the fact that the record and documentary evidence, now
proposed to be introduced, was the same and none other, as that used
in the former trial, upon which this Court had already ruled adversely
to the defendant. The proofs being the same and their effect having been
already passed on, though not presenting a case of res judicata with
its consequences, the course of the court was entirely correct, and ex-
hibits a proper respect for the opinion of this Court. The refusal stands
upon the same footing as if an issue had been submitted and a response
.rendered under the direction of the court; or rather an issue, which,
however answered, would be immaterial and without effect.

Ex. 2. The jury were instructed to find the first issue in the affirmative.
There was no error in this, for it"was but declaring the law as laid
down in the first appeal, as the proofs were the same as were then before
the appellate Court.

Ex. 3. The record shows an objection to the exhibition in evidence
upon the question of damages, of a statement of account between the de-
fendant and the plaintiff Daniel G., bearing the signature of the former,
and offered to corroborate the testimony of the latter as to rents and
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receipts from cotton grown upon the land. We infer from the statement
of the judge, that this exception was not intended to be presented in
the transeript, but it is there and must be disposed of.

We are unable to see any ground in support of the exception. It is the
written statement of the defendant, and as clearly pertinent to

the inquiry, so it is certainly competent. (200)
There is no error, and the judgment must be affirmed.

No error. . Affirmed.

S. L. LOVE Er AL, EXECUTORS, ET AL. V. R. V. WELCH.

Specific Performance—Statute of Frauds—Pleading.

1. If one agrees in writing to convey land in consideration of the verbal
promise of the vendee to pay the price, the contract is binding on the
vendor, although the vendee may avoid the obligation on his part, if he
chooses to plead the statute of frauds.

2. In such case, the fact that the vendor is bound while the vendee is not,
will be considered in passing on a demand for specific performance by
the vendee, and if the vendee has allowed much time to elapse, specific
performance will not be decreed. .

3. So, where a vendee who was not bound in writing to pay the purchase
money, allowed thirty years to pass before he asked for specific per-
formance, during all of which time he had not tendered payment, and
did not offer any excuse for his long delay, specific performance was
refused. i

4, The . specific performance of the vendor’s agreement to convey land is
not a strict right to be enforced at the will of the vendee, but it rests in
the sound discretion of the judge, such discretion to be governed by the
rules laid down by the courts of equity in this respect.

5. Where the counterclaim asking for specific performance, alleged that- the
purchase money was paid in full, but the jury found that this had not
been done; It was held, that the defendant was not entitled to specific
performance in this state of the pleadings. ]

(Mizell v. Burnett, 4 Jones, 249; Green v. R. R., 77 N. C,, 95; Caonnaday v.
Shepard, 2 Jones Eq., 224; Llyod v. Wheatley, ibid., 267 ; Herren v. Rich,
95 N. C,, 500; cited and approved.)

Crvir acrion, tried before Avery, J., and a jury, at Fall Term, 1886,
of Havwoop Superior Court.

This action, begun on 12 February, 1883, by two of the four (201)
executors of James R. Love, of the others, one having died, and
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the other became insane since their qualification, to whom were after-
wards added the other plaintiffs (the heirs at law and devisees of: the
testator, and the husbands of such as were married), is to have declared
null certain deeds for land, bearing the signature and seal of the testator,
alleged to have been dehvered to the defendant WAthout authority from
the testator, and registered in the county.

The answer controverts these allegations; declares that full payment
of the purchase money for both tracts has been made, and possession
taken and maintained by the defendant for a long series of years; and
as a claim for affirmative relief, demands that title be made to him for
the 1757 acre tract described in the first article of the complaint, for
which no deed had been given by the testator. Issues were submitted,
and responded to.as follows:

I. Were the deeds mentioned in the complaint delivered by James R.
Love to his agent, P. W. Edwards, without the knowledge of the defend-
ant Weleh, and with instructions to retain said deeds in his possession
until the defendant Welch should surrender to said Edwards certain
bonds or evidences of title to land? Answer: No.

II. Were the said deeds delivered by James R. Love to said Edwards,
with instructions to deliver them to defendant Welch, and did said
Edwards deliver said deeds in accordance with said instructions from
James R. Love? Answer: Yes.

III. Did the said Edwards deliver said deeds to Samuel L. Love, one
_ of the executors of James R. Love, and did Samuel L. Love deliver said

deeds to the defendant R. V. Welch, before the conditions prescribed by
James R. Love as precedent to their delivery were performed by said

Welch? Answer: No.
(202) IV. Were the said deeds delivered to the defendant Welch after
the death of James R. Love? Answer: Yes.

V. Did James R. Love contract and agree with defendant R. V. Welch
before the date of said deeds, to convey to him the land covered by the
deeds, and did defendant pay the price agreed to James R. Love for said
land? Answer: No.

VI. Did James R. Love contract and agree with defendant Welch to
convey the 1,757 acre tract mentioned in defendant’s answer, and covered
by the paper signed by J. R. Love, upon the payment of a price agreed,
as alleged, on 28 November, 1854% Answer: Yes.

VII. Has the deferidant paid the purchase money so agreed upon as
the price of said last named tract? Answer: No.

VIII. Was the instruction given to, or the understanding had between
J. R. Love and Edwards, when said deeds were delivered to Edwards,
in reference to said deeds, such, that under the terms of such instruc-
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tions or agreement, said Love had the power to take said deeds out of
the hands of Edwards at any tlme before delivery to defendant? Answer:
No.

Upon the verdict, the following judgment was rendered:

“This cause coming on to be heard upon the issues and the responses
thereto by the jury, upon motion of counsel, it is ordered and adjudged
by the court, that the defendant is the owner of the twenty-seven hundred
acre tract of land mentioned in the pleadings, and that plaintiffs are in
law and equity the owners of the seventeen hundred and fifty-seven
acre tract of land described in,'th_e survey appended to the defendant’s
answer, and mentioned in thepleadings, and that defendant is not
entitled to conveyance for said land. And it is further ordered, that the
defendant recover the costs of this action, to be taxed by the
clerk of Haywood County.” (203)

The only evidence of the contract for the sale of the 1750, more
accurately 1,757 acre tract, is contained in the following writing:

“P. W. EpwARDS,

Sie—You will run for R. V. Welch all the lands from his lower line
between him and the Plott line, and keeping a straight course to the top
of the ridge which divides the two Richlands. I mean our fork and
the Allen fork, keeping that main ridge to where the grassy ridge leaves
the same, keeping down the grassy ridge to a stake on the original
Allison line, then with that line to the “Ashe corner,” at the head of
a prong of Scott’ Creek, near the wagon road, as I have sold him all

my interest in the same at the rates of fifteen cents per acre.. .
28 November, 1854.” (Signed) J. R. Lovs.

The land was accordingly surveyed as directed in this note, but no
deed conveying it was ever executed, nor was there any evidence of the
defendant’s being in possession of any part of the tract, while it was
conceded he did have possession of a portion of the 2,700 acre tract,
deseribed in the second article of the complaint, as a tenant in common
with the testator, and had acquired such possession before the date of
the deed therefor to him,

Tt was in evidence, that the smaller tract had greatly advanced in
value since November, 1854, the date of the letter to the surveyor, and
was now worth from one to three dollars per acre. The answer averred
full payment for both tracts, while the verdict establishes the’ contrary
as to the smaller, if not as to both.

From so much of the judgment as refuses specific performanoe (204)
of the alleged contract to convey the 1,757 acre tract, on pay-
ment of the purchase money specified therem the defendant appeals.
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R. D. Qilmer for plaintiffs.
B. T. Gray, W. B. Furguson and John Devereuz, Jr., for defendant.

Smrrs, C. J., after stating the facts: It is to be observed, that the
defendant has never entered into a written contract to bind himself to
pay for the land, and this is as necessary to impose an obligation on
the vendee as it is upon the vendor. It is only required by the statute
that the written instrument be signed by the party to be charged, or some
one authorized on his behalf, and hence one may be bound and the other
not by the contract. It is so ruled in Mizell v. Burnett, 4 Jones, 249,
in which Pearson, J., delivering the opinion, says: “If one agrees in
writing to convey land, in consideration of a verbal promise of the
other party to pay the price, the contract is binding on the vendor,
although the vendee may avoid the obligation on his part, if he chooses
to protect himself under the provisions of the statute.”” To same effect
in Green v. R. R., 77 N. C., 95.

The difference in the relations of the parties to the eontraet, its obli-
gation resting on one, and incapable of being enforced against the other,
if he chooses to resist, must be considered in passing upon a demand for
specific performance, and particularly the reasonableness of the delay in
making it. “If the one is bound and the other foot-loose,” (we quote
from the same opinion), “the time must be short, for it would be un-
reasonable to keep the parties in so unequal a condition for a long time.”

_ Here the evidence of the contract is contained in a.written
(205) direction to the surveyor, given more than thirty years before the
present suit was commenced, without any action on the part of
the defendant, who alone could enforece it; without excuse for or
explanation of the delay, and without paying any part of the incon-
siderable sum due as purchase money. The vendor, and those who suec-
ceeded him, could not compel its payment, because no legal obligation
rested upon the defendant, and if he had been bound by a written but
unsealed instrument, the statute of limitation would have interposed a
barrier to the recovery.

The defendant’s long slumber upon his now asserted right, if not,
unexplained, an abandonment, is strong evidence of an intent to abandon
it.

Again, during this long period of inactivity, the value of the property
has advanced from fifteen cents to from one to three dollars per acre;
and it is only when awakened by the plaintiff’s action upon an asserted
equity to have all the lands restored, and the supposed deeds annulled,
that, without having paid any of the purchase money, he asks the court
to make the plaintiff convey the title to the smaller tract to him, on
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payment of the purchase money. Is this claim to be upheld, and has it
any support in the equity which the court administers? The answer
is found in an extract taken from 2 Story’s Equity Jurisprudence, sec.
771: “In general, it may be stated, that to entitle a party to a specific
performance, he must show that ke has been in no default in not having
performed the agreement, and that he has taken all proper steps towards
the performance on his part. If he has been guilty of gross laches, or
if he applies for relief after a long lapse of time, unexplained by eqm- .
table circumstances, his bill will be dismissed.”

The exercise of this form of remedial power, while in one sense dis-
cretionary, yet the discretion is not arbitrary, but is “controlled and
governed by the principles and rules of equity to be found in the
adjudicated cases” (Pom. Cont. sec. 36), and hence we have (206)
considered the case in the light of them. 2 Story’s Eq. Jur., sec.

742; Cannaday v. Shepard, 2 Jones Eq., 224; Lloyd v. Wheatley, ibid.,
267; Herren v. Rich, 95 N. C., 500.

" Again, his case is not properly presented before the court in the an-
swer, which, upon an~allegation of payment, demands an unconditional
conveyance of the title, while the fact is found by the jury that none of
the consideration has been paid.

The only exception taken by the appellant is to the refusal of the
court to render judgment for a specific performance of the contract upon
payment of the purchase money for the 1,757 acre tract, and in this
ruling. we concur.

There is no error. Judgment affivmed.

No error. Aflirmed.

Cited: Ramsey v. Gheen, 99 N. C., 218; Burnap v. Sedberry, 108
N. C., 309; Holden v. Purefoy, ibid., 170; Beattie v. R. R., ibid., 439;
Improvement Co. v. Guthrie, 116 N. C., 384; Hall v. Misenheimer,
187 N. C., 187; Rudisill v. Whitener, 146 N C., 411; Brown v. Hobbs,
154 N. C., 550. 9

D. J. MUNROE ET AL, v. W, S, HALL ET AL,
Deed.

1. A provise in a deed in absolute restraint of all alienation is void, but such
condition if limited and reasonable in its application and as to the time
when it must operate; will be upheld.
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2. Where the condition in a deed upon which the estate is to be divested and
go to a third party is founded on a eontlngency whlch never can happen,
the grantee w1ll take a fee simple.

3. Land was conveyed to two sisters and their heirs by deed, but the deed
provided that in case either of them married, that the land should belong
to their brother, and also provided that the grantees should not sell or
dispose of the land in any way whatever. The feme grantees sold the
land, and both died unmarried; It was held, that their grantee got a
good title.

(207)  Crvin action, tried before Boykin, J., at May Term, 1886, of
. CumBERLAND Superior Court.
It appears that Neill Munroe was the owner in fee of the land men-
tioned and described in a deed executed by him at the time therein
mentioned, whereof the following is a copy:

“To all people to whom these presents shall come, I, Neill Munroe, do
send greeting:

“Know ye, that I, the said Neill Munroe, of the county of Cumber-
land, and State of North Carolina, for and in consideration of the love
and good will and affection which I have and do bear towards my living
children, Thomas Munroe, Patrick Munroe, Annabella Munroe and
Mary Munroe, of the county and State aforesaid, have given and
granted, and by these presents do freely give and grant unto the said
Thomas, Patrick, Annabella and Mary, their heirs, executors or ad-
ministrators, all my lands and negroes in the county aforesaid, and in
Moore County. Unto Thomas I give fifty acres of land, lying and being
in the county of Moore, on the waters of Cameron’s Big Branch; unto
Patrick I give all that part of the plantation whereupon I now live,
lying on the south side of the road, and negro boy named Whitington;
and unto Annabella and Mary, I give all that part of said plantation
lying on the north side of the road, as long as either of them is single,
but if they should get married, then the whole of the plantation- be
Patrick’s, and if he should die without lawful issue, then the land to
belong to Thomas. I likewise give unto Annabella a negro boy named
Isaac, and unto Mary I give a negro girl named Henny, provided that
if the said Henny shall live to have children, the said Mary will give
the first child unto Effy Jane, Thomas Munroe’s daughter; provided
always, that neither Patrick, Annabella nor Mary shall sell or dispose
of any part of the above named land and negroes in any manner what-

soever. To have and to hold all the said land and negroes to them,
(208) the said Thomas, Patrick, Annabella and Mary, their heirs,
executors or admlmstrators, without any manner of condition.
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" “In witness whereof, I have hereunto set my hand and seal, this 31st
day of August, one thousand eight hundred and twenty-nide.
Nemi Muxror (Seal).

“Signed, sealed and delivered in the presence of
Parriox Muwrozr.”

And at September Term, 1829, said deed was proved and registered.

Afterwards, about the year 1855, Patrick Munroe, named therein,
died, and never having been married, left no lineal heir.

' Annabella Munroe, named therem, died about the year 1863, never
having been married, and never having had issue.

Mary Munroe, named therein, survived her last named brother and
sister, and never having married, died on 14 May, 1883.
~ On 27 January, 1860, the said Mary and Annabella sold and conveyed
by deed in fee, the land mentioned in the deed above set forth, to W. S.
Hall, who thereafter died, leaving surviving him the defendant W. S.
Hall and the feme defendant Julia MeLauchlin, his only heirs at law,
upon whom the lands of their ancestor descended, and they are in
possession of the land in question, and claim to be the lawful owners
thereof as such heirs.

Thomas Munroe, riamed in the deed above set out, died intestate many
years ago, and the plaintiffs are his ¢hildren and heirs at law. They
contend that the deed above mentioned, operated to convey to Mary
Munroe and Annabella Munroe, therein named, only a life estate in the
land deseribed in it, situate on the north side of the road designated, and
therefore the title is in them., '

These facts were agreed upon and submitted to the court for (209)
its judgment. The court thereupon entered Judgment whereof
the following is a copy:

“Upon the foregoing case agreed, it is adjudged by the court that the
deed therein set out, conveyed to Annabella Munroe and Mary Munroe
in fee mmple the lands therein described, and the defendants are owners
thereof in fee simple and legally in possession of the same. It is there-
fore adjudged, that the defendants go without day, and recover of the
plaintiffs and their security the costs of this action, to be taxed by
the clerk.”

The plaintiffs having assigned error, appealed to this Court.

N. W. Ray for plaintiffs.
No counsel for defendants.
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Mzrrivon, J., after stating the facts: The sole question presented
by the record in this case for our decision is, did the deed in question
operate to convey the fee-simple estate in the land therein described as
sitnate and being on the north side of the road mentioned to Annabella
Munroe and Mary Munroe?

We cannot hesitate to answer thig questxon in the affirmative. The
deed by appropriate terms for that purpose, conveys the fee to them,
and there is nothing in it that at all indicates a contrary intention on
the part of the donor, except the words limiting the estate to these
sisters “as long as either of them is single”” and the proviso in a
subsequent part of it, that they should never “sell or dispose of any
part of the above named land . . . in any manner whatever.”

The effect of the words “as long as either of them is single”” need not
be considered, because both the sisters died many years ago, and were
never married. In any possible view of these words, they could only

indicate a purpose to give the land to Patrick in a contingency
(210) ‘that never happened and never can happen. There is no intima-

tion of any purpose to abridge the estate given them, unless in the
contingeney of marriage.

As to the proviso recited above, it is repugnant.to the fee-simple
estate previously conveyed, and is in absolute restraint of all alienation,
and is therefore simply void. An important incident of the fee-simple
estate, is the right of alienation, and hence, any ‘condition in a deed
conveying lands or a devise that seeks to prevent alienation altogether,
is void, being repugnant to the estate conveyed. The rule, however, is
not so comprehensive in its operation as to prevent all conditions and
restraints upon the power of alienation. Such as are limited and reason-
able in their application, and as to the time they must operate, are
valid and will be upheld. 1 Wash. on R. P., 67-69; 4 Kent Com., 135;
Pearson’s Law Lec., 135.

There is no error and the judgment must be affirmed.

No error. : Affirmed.

Cited: Lattimer v. Waddell, 119 N. C., 378; Christmas v. Winston,

152 N. C., 49; Schwren v. Falls, 170 N. C., 251; Brooks v. Griffin,
177 N. C., 8; Stokes v. Dizon, 182 N, C., 325.
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W. W. ROLLINS Er AL v. M. H. LOVE, ADMINISTRATOR.
Appeal—Undertaking on Appeal—Judgment.

1. An appeal which is docketed in the Supreme Court at any time during
the term next after it was taken, is in time, and will not be dismissed,
except as provided by Rule 2, par. 8.

2. If the appeal is not docketed before the call of the district in which it
belongs, the appellee may move to docket and »dismiss under Rule 2, par. 8.

8. An appeal will not be. dismissed because of defects in the undertaking on
appeal, unless the provisions of chapter 121, Laws of 1887, are observed.

4, As this statutory regulation only affects the procedure, the Legislature
had power to make its terms applicable to appeals pending at the time
of its passage.

5. Where a judgment is rendered against two defendants, one only of whom
appeals, the appeal does not vacate the judgment as to the defendant
who does not appeal.

6. Where a judgment hasg been rendered against a surety to a bond, who
died after the judgment was entered, his administrator cannot set up
as a defense to a notice to show cause why judgment should not be
entered against him as administrator, and execution issue, that his in-
testate was insane when he signed the bond. Such matter must be brought
forward by a direct proceeding to attack the judgment,

(Barbee v. Green, 91 N. C,, 158; Cross v. Williams, 91 N. C., 496; Williams
v. Hartman, 92 N. C., 236; Fowler v. Poor, 93 N. C., 466; cited and
approved.)

Morron in a cause pending in Buwcomsr Superior Court, (211)
heard by Avery, J., at August Term, 1886, of said court.

After the appeal was docketed in this Court, a motion to dismiss was
made: First, because the appeal was taken from a judgment rendered at
August Term, 1886, of the Superior Court, and the appeal was not
docketed in the Supreme Court until 22 December, 1886 ; and, second, be-
cause the undertaking on appeal was not in the terms required by the
statute.

The October Term, 1886, of the Supreme Court, had not expired on
22 December, when the appeal was docketed.

The facts on the merits were as follows:

It appears that the action of W. W. Rollins et al.'v. B. M. Henry,
brought to recover land, was pending in the Superior Court of the county
of Buncombe, and the defendant therein, in order to entitle himself to
make defense, executed his undertaking in that behalf, as required
by the statute (The Code, see. 237), in the sum of $3,000, with
R. G. A. Love as his surety thereto.
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(212)  Afterwards, at Spring Term, 1880, the plaintiff in that action
and the appellee here, obtained judgment against the defendant

therein and his said surety, for $2,400, from which judgment the de-

fendant appealed to this Court. (Rollins v. Henry, 8¢ N. C., 569.)

At January Term, 1881, of this Court, the judgment so appealed
from was affirmed, and judgment was entered in pursuance of that
affirmance, in the Superlor Court at the August Term thereof, 1881.

‘The sald surety, R. G. A. Love, died pending the appeal mennoned
in May, 1880, and the present appellant was appointed administrator
of his estate in June of the same year.

On 11 October, 1884, the appellant was served with notice to appear
in court, “to show.cause why judgment should not be entered against
him, and execution issue thereon,” as to the judgment above mentioned.
Thereupon, the appellant appeared and opposed the motion of the ap-
pellee for judgment and execution, and in answer thereto alleged:

1. That at the time R. G. A. Love executed and signed the defense
bond in said action, he did not have sufficient mental capacity to know
the nature and obligation of said bond, or to make a contract, or to
execute said bond.-

IT. That at the time of entering said judgment, R. G. A. Love was
deceased, and the defendant, M. H. Love, was riot made a party to said
suit, and was not a party to said judgment, and had had no day in
court.

V. That plamtlffs motlon is’ barred by the statute of limitation,
which defendant especially pleads in bar of plaintifis’ recovery.

] ‘Wherefore the sald M. Love demands that said motion be dis-
missed with costs.

The court heard the motion, and gave judgment, of which, except

the recitals therein, the following is a copy: '
(213) ~ “Now, on motion of counsel for the plaintiffs, it is adjudged

that the answer of the defendant is insufficient, and that the
defense therein set up eannot be pleaded or shown on this motion; that
said judgment, to wit: the judgment of Spring Term, 1880, be continued
and revived against the said defendant, M. H. Love, as administrator
of R. G. A. Love, deceased, and that said plaintiffs have execution for
damages and costs aforesaid and. interest thereon, against said Love;
administrator of R. G. A. Love, according to the force, form and effect
of the said judgment, and for costs of this motion.”

From this Judgment the admmlstrator M H. Love, appealed to this
Court. -

- Chas. M Busbee for pla,mtzﬁs -
R. D. Gimer and John Devereuz, Jv’ for defendant
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MzrriMoN, J., after stating the facts: This appeal was taken at
August Term, 1886, of the Superior Court of the county of Buncombe,
but was not docketed in this Court within the first eight days of the
October Term, 1886, thereof, as it ought regularly to have been, and not
until 22 December, 1886, during the term, but after the call of the
docket of the district to which it belonged. The appellees moved at the
present term to dismiss it, upon the ground that it was not docketed
in due time.

The motion cannot be allowed. This appeal ought to have been brought
up within the first eight days of the last October Term of this Court,
but that it was not, is not ground for dismissing it—this only worked
a continuance. As-it was not docketed as required by Rule 2, par. 7,
within the first eight days of the term, the appellees might, after the
perusal ‘of the docket, have moved to docket and dismiss the appeal,
as allowed by Rule 2, par. 8, but they did not choose to do this, and
30 lost their opportunity to do so; it was too late after the appeal
was docketed. Barbee v. Green, 91N C., 158; Cross v. Williams, (214)
ibid., 4986,

As a second ground of the motion to dismiss the appeal, it was in-
sisted that the undertaking upon appeal was insufficient. This we cannot
-consider, because the statute (Acts 1887, ch. 121), require that twenty
days notice of a motion to dismiss an appeal upon such ground must be
given the appellant as therein prescribed, and such notice has not been
given. It applies by its terms to appeals pending at the time of its
passage. This statutory regulation is one that simply affects the course
of procedure, that the Legislature might have made applicable to appeals
before this appeal was taken, and as it is merely such a regulation, it
does not destroy or impair any vested right of the appellees.

Obviously, the judgment against the intestate of the appellant, of
which he complains in his answer to the rule upon him to show cause,
ete., was not vacated as to him, by the appeal of his codefendant Henry,
and it does not appear that he appealed, as it should do if he did, and
as it'does not, the presumption is he did not. So that the judgment,
certainly so far as appears, was rendered against him in ‘his life time,
and remained operative and effectual against him at the time of h1s
death.

Nor can we see how in any aspect of the case, the statute of limitation
- was a bar to the motion of the appellees, if it were a proper one to be
made, as to the judgment.

It seems that the appellant made no question as to the propriety and
competency of the motion of the appellees, in the absence of valid ob-
jections to the judgment, and we are not called upon to express any
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opinion, nor do we, in that respect. The alleged mental incapacity of the
intestate to execute the undertaking and thereby bind himself, upon
which the appellees recovered judgment, was not pertinent or material

" in opposition to their motion, because; the judgment was upon
(215) its face regular and valid, and its integrity could not be thus

attacked. ' .

Such incapacity was ground upon which the appellant might have at-
tacked the judgment directly in that action by a proper proceeding,
as it is still pending, or by independent action, if it were ended. Wil-
liams v. Hartman, 92 N. C., 286 ; Fowler v. Poor, 93 N. C., 466.

It was insisted on the argument before us, that the court might—
ought—to have treated the answer to the rule to show cause as a motion
or petition in the action, directed against the judgment. Perhaps the
court might have done so upon proper application, and after proper
and necessary amendments to the answer. But the motion and matters
pertinent to it were before the court—to these the attention of the parties
and court were directed, and moreover, the appellant did not ask the
court to 8o treat his answer. In case he had done so, upon such applica-
tion, the allegations ought to have been made more specific, and the
appellees should have had reasonable opportunity to answer them, and
thus in an orderly way, have raised issues of law and fact, the appellant
being the actor and so treated.. Thus the proceeding would have been
substantially a different one from that before the Court. Ordinarily, it
is the office of counsel—not that of the court—to advise and direct
litigants as to the proper methods of demanding and seeking redress
through the courts. It may be, that the appellant can yet attack the
judgment directly, in the way indicated, but as to that, no question
is before us, and we express no opinion in that respect.

In our judgment the assignment of error in the record is not well
founded, and the judgment must be affirmed.

To the end that further proceedings may be had in the action, let this
opinion be certified to the Superior Court.

No error. . : Affirmed.

Cited: Bailey v. Brown, 105 N, C., 128; Porter v. B. R., 106 N. C,,

479 ; Benedict v. Jones, 181 N, C., 474; Pope v. Lumber Co.; 162 N. C.,
208.
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(216)
J. N. SHEARIN v. A. J. RIGGSBEE.

Comversion—T epants in Common of Chattels.

1. One tenant ih common of chattels cannot maintain trover against his co-
tenant upon a mere demand and refusal to deliver to him his share of
the common property, but the act of withholding must be tortious, having
the effect so far as the plaintiff is concerned of an actual destruction of
the property.

2. Where a contract of renting was that the landlord should have a part of
the crop, and after it was gathered the landlord took it into his sole
possession, and refused to divide when it was demanded, on the ground
that the crop was not then in condition for a division, but he did not
deny the tenant’s right to a division, and while in his possession the
crop was destroyed by fire; It was held, that this did not amount to a
conversion, and an action in the nature of trover could not be maintained,
the landlord and tenant being tenants in common of the crop.

(Pitt v. Petway, 12 Ired., 69; Hill v. Robinson, 3 Jones, 501; Jones v. Morris,
7 Ired., 370; Powell v. Hill, 64 N, C., 169; Rooks v. Moore, Busb., 1; -
cited -and approved.)

Crvir actiow, tried before Connor, J., at February Civil Term, 1886,
of Wake Superior Court.

During the year 1884 the plaintiff cultivated land belonging to the de-
fendant under an agreement for an equal partition of the crops of
wheat, corn and tobacco grown on the cleared portion, and for the re-
tention of two-thirds by the plaintiff, of such as were raised upon the
land he might clear and in the same proportion they were to pay for the
fertilizers used. There is mo controversy as to much of the contract,
but in the answer, the defendant says, that the crop of tobacco, alone
involved in the present suit, was to be stripped and assorted, or culled
and separated, before a division.

The tobaceo after maturing, was gathered by the plaintiff and placed
in a house on the defendant’s land, occupied as a place of residence by
his son Thomas his gemeral manager on the farm. After five days’
notice of demand, the plaintiff on 3 November, went to the house
and found that the lock with two keys, one of which he, and the (217)
other the said Thomas kept, had been removed, and the door
fastened with an additional lock. The defendant and his son were pres-
ent, and were told that the plaintiff had come to have a division.

The defendant objected to doing this until the tobacco was stripped,
alleging such to be the contract, which the plaintiff denied.
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 The defendant testified to his having objected to a division at that
time, because the tobacco was in too dry a condition, and offered to
allow it to be done, if the plaintiff would pay for the stripping and
packing, which was refused. The house with what was in it was burned
about four weeks afterwards, during which interval the weather con-
tinued too dry to permit its being handled for a division. Upon the
issues submitted to the jury they find as follows:

1. The defendant did wrongfully convert the tobacco of plamtlﬁs to
his damage $434.38.

2. The plaintiff has performed his contract with the defendant.

3. The plaintiff is not indebted to defendant for advances.

The defendant requested an instruetion that upon the evidence there
was shown no conversion, instead of whlch the court charged the jury
as follows:

“That if they believed upon the whole evidence, that on 83 November,
1885, the plaintiff having given five dadys notice of his intention to
divide the crop, the plaintiff had in all respects complied with, and per-
formed all of the stipulations of his agreement with the defendant, and

"had satisfied all of the liens of the defendant on the crop, and that the
tobacco had been, up to the time of giving said wnotice, in the joint
possession of the plaintiff and the defendant, and that upon the receipt
of such notice the defendant took the tobacco into his exclusive control

and possession, by placing another lock on the door of the house
(218) and taking the key thereto, and that upon the demand of the.

plaintiff, the defendant refused to divide the said tobacco or
permit the plaintiff to go into the barn, and that the said tobacco
was in a condition to be divided without injury, that such facts would
constitute in law a conversion, and that they would find the first issue.
in the affirmative. That it was incumbent upon the plaintiff to show
the existence of such facts by a preponderance of the evidence, and unless
he had done so, they would find the first issue in the negative. That if
they found the first issue in the negative, they need not consider the
secqnd issue, but that if they found the first issue in the affirmative,
the measure of damages would be the value of the plaintiff’s share of
the tobacco, it being admitted that the same had been destroyed. That
there was no evidence to sustain the third issue, and they need not con-

-gider the fourth. That their finding upon the sixth and seventh issues
was involved in the first issue. The third issue was an inquiry as to
whether the burning was from defendant’s negligence.”

There was a Judgment for the plaintiff and the defendant appealed.

T. M. Argo for pla,mtzﬂ“
J. 8. Manning and E. C. Smith for defendtmt
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Surra, C. J., after stating the facts: The sole question to be de-
termined is, whether upon the facts, the plaintiff’s share of the tobacco
has been converted by the defendant to his own use, so that he has
become answerable for the loss, whatever care he may have bestowed
upon the property in preserving it for the common benefit of both.

Assuming a tenancy in common to exist, and a bona fide controversy
between them as to some of its terms preceding the division, and as to
the fitness of the article in its then dry condition to undergo the
handling necessary thereto, was the present retention and refusal (219)
to divide, an appropriation of the plaintiff’s share, or such an
exercise of dominion or tortious withholding, ds subjects him to a re-
sponsibility for the entire loss?

- Judge Cooley, in his work on Torts, 455, in reference to irreconcilable
rulings as to what constitutes a conversion by one tenant in common of
the share of another, says: “The rule in England is, that neither a claim
to exclusive ownership by one, nor the exclusion of the other from
possession, nor even a sale of the whole, can be treated in law, as the
equivalent of loss or destruction, or be considered a conversion; and this
rule is adopted in some cases in Vermont, and in North Carolina it is
also followed, but with this qualification, that a sale of the property
out of the State may be treated as a loss or destruction,”—referring to
Putt v. Petway, 12 Ired., 69. But he adds that the rule “can have no
reasonable application to such commodities as are readily devisable by
tale or measure, into portions absolutely alike in quality; such as grain
or money. Thus, if one is entitled to a half of a certain number of
bushels of wheat, he is entitled to the half in severalty; and if his co-
tenant in actual possession refuses to surrender the half on demand
and deny his right, this is a conversion, because it deprives him of his
right as effectually as would a sale”; 455, 456.

The act of withholding, to warrant the action of the plaintiff tenant
in common against his cotenant, must be fortious, “having the effect,
go far as the plaintiff is concerned, of a total destruction of the prop-
erty” at the time. 2 Greenleaf Evidence, sec. 646.

Our own rulings do not to the same extent recognize the distinctions
made by Judge Cooley in reference to the subject-matters of the tenancy.
Thus, in Hill v. Robinson, 3 Jones, 501, Nash, C. J., says: “The fifteen
sacks of salt were purchased with the joint funds of the plaintiffs and of
Howell—five for the latter and ten for the former; but no specific
bags were set apart, either by Howell or Robinson, as the prop- (220)
erty of the plaintiffs; and until that was done, anaction of trover
could not be sustained by the plaintiffs for any portion of the salt.”

“If A. sell to B. all the corn in a particular barn, and afterwards
refuses to deliver it, B. may maintain an action of trover for the con-
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version. But if the contract is for a portion less than the whole, then B.
could maintain an action for a violation of the contract in the refusal
to deliver, but not an action of trover”; citing Jones v. Morriss, 7 Ired.,
370. In this case there had been a demand and refusal.

But the more recent case of Powell v. Hill, 64 N. C., 169, has the
essential features of that before us. The plaintiff was employed by one
Brodie to work on a farm the latter had rented, for a share of the crop.
The crop was measured and the plaintiff’s part ascertained but not
separated from the bulk. The defendant, an incoming tenant, bought
from Brodie the whole crop except the plaintiff’s share, and took pos-
session of the whole. Rodman, J., delivering the opinion, says: “On
the proof, he (the plaintiff) is a tenant in common with,the defendant,
and the court could not order the sheriff to put him in possession of any
distinet and specific quantity of corn or fodder out of the common mass.
Neither is he entitled to damages for the conversion of his share of the
common property. It is well settled, that one tenant in common cannot
recover In trover upon a mere demand and refusal to deliver to him his
share.”

In Books v. Moore, Busb., 1, it was held, that one who was to receive
a share of the crop, could not maintain a trover before a division.

Had a portion of the common property been accidentally destroyed,
would not loss have fallen on the parties in proportion to their respective

interests ?
(221)  The authorities referred to in the argument for the plaintiff,
apply when the tenant not only withholds from the cotenant, but
exercises a dominion over the common property, in denial of, and in-
consistent with the rights of the latter, and not in the mere assertion
of his own. '

Nowhere in the action of the defendant, is found any appropriation
of the tobacco to his sole use. Where is the exertion of any dominion
incompatible with the recognition of the equal claim of the plaintiff
thereto? He refuses to permit partition, because, according to his under-
standing, something more was to be done before, and an injury would
come to the article in the attempt to make it at the time. He sets up no
claim to the plaintiff’s undivided share, but keeps possession, only post-
poning the separation. Upon the verdiet, this was wrongful, but it is
not a conversion to the defendant’s use. The plaintiff could have re-
covered his share under section 1755 of The Code, had the tobacco not
been destroyed, and it was destroyed by mno fault or negligence of the
defendant. The mere fact that the plaintiff was debarred access to the
house in order to force a division, and the erop was retained for a
division afterwards, does not amount to a conversion, nor warrant an
inference -of an exclusive appropriation to his own use.
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But while not a conversion, it was a wrongful resistance to the plain-
tif’s demand of a right to an immediate division, which entitles him to
some, if no more than nominal damages, but not to the full extent of
the value of his share, which can only be maintained- by deemmg the
retention a conversion.

For the errors mentioned the verdict must be set aside and a mew
trial ordered. Let this be certified. ,

Error, ~ Reversed.

Cited: Waller v. Bowling, 108 N, O‘ 294 Parker v. Brown, 136
N. C, 289; Thompson v. Stlverthorn, 142 N C., 14; Doyle v. Bush,
171 N C, 12

(222)
J. B. BRIDGERS v. M. T. DILL ET AL.

Damages—Evidence—Judge’s Charge—Landlord and Tenant.

1. Even if improper evidence is admitted in evidence, the error is cured if
the judge in his charge instructs the jury not to consider it.

2. Where the defendant by repeated and continuing trespasses pulls down
the fence around the cultivated field of the plaintiff, whereby the growing
crop of the plaintiff is ruined, the measure of damages is not limited
to the expense of repairing and replacing the fence, but he may recover
the value of the damage done to the crop.

3. Railroad corporations are liable for any damage caused by any improper
or wrongful act done by them while building their roads.

4. The provisions of section 1943 of The Code, only apply to the mode of
acquiring title to real estate and getting a right of way, but it has no
application to trespasses committed outside of the right of way in build-
ing the road, and for such trespasses the corporations are liable in a civil
action.

5. While it is true that under the provisions of section 1754 of The Code, the
crops shall be deemed to be vested in the landlord, this is only for his
protection, and as against third parties the tenant is entitled to the
possession both of the land and crop while it is being cultivated, and
he may maintain an action in his own name for any injury thereto.

(Meares v. Wilimington, 9 Ired., 73; cited and approved. Roberis v. Cole,
82 N. C., 292; RSledge v. Reid, 73 N. C., 440; Holloway v. R. R., 85 N, C.,
452; R. R. v. Wicker, 74 N. C.; 220; distinguished.)

Tuis was a eivil action, tried before Shepherd, J., at Spring Term,
1886, of Norrmamrron Superior Court.
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In 1882, the plaintiff cultivated a farm in Northampton County,
rented by him of Dr. R. H. Stancil, administrator of S. T. Staneil,
decéased, and this action is -brought to recover damages alleged to have
been sustained by the wrongful acts of the defendants in unlawfully
entering upon said land and pulling down the inclosure around his
cultivated field, at different times and from day to day, and continuing

to pull it down as the plaintiff would put it up, by reason whereof
(223) cattle entered and destroyed his crop, and prevented him from

cultivating the land as he otherwise would have done. The de-
fendants denied the allegations of the complaint, and for a second
ground of defense, insisted that the court had no jurisdiction of the
subject-matter, so far as it applied to the Meherrin Valley Railroad
Company and those who entered upon said land as its agents; that there
was a migjoinder of parties, and a misjoinder of two causes of action.

This second ground of defense was not relied upon in this Court.

Issues were submitted and the jury, in response thereto, found that
the plaintiff was entitled to the possession of the land, as alleged in
the complaint; that the defendants, M. T. Dill and the Meherrin Valley
Railroad Company, trespassed thereon and that the damage sustained by
reason of such trespass was $650.00.

A summary statement of the evidence is necessary to a proper con-
sideration of the defendants’ exceptions.

J. B. Bridgers, the plaintiff, testified that in 1882, he was in possession
of the land, which he had rented of Dr. Stancil for seven bales of cotton;
that when he rented it, he did not know that a railroad was going to
be built through it; that he had 75, 80, or 90 acres of land in cotton,
and 50 acres in corn; that up to 1 July, he had a very good crop;
the defendants did not take the fence down till June; . . . that he
would put up the fence and they would pull it down again, and. this
at places outside of the right of way; the road ran through the corn
‘and cotton field, and that the stock were turned in from' both ways,
and the hands would go over the fence anywhere; that stock, horses,
cows and- hogs commenced getting in in June, and continued to increase
in number through July, August, ete.; that cotton was so trampled that
he could not get hands to pick it out, and he only saved six bales;

that they put in no cattle guard till in November; Dill would pull
(224) the fence down outside of the right of way, and leave it down or

partlally down; that he, witness, objected and forbade their com-
ing from the first. D111 was the general superintendent. Witness said:
“They destroyed all but six bales of cotton. The damages were about
twenty bales—15 anyhow—fifty acres where I never picked out a pound:
value $50 per bale. They damaged me seventy-five barrels of eorn: value
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$4 per barrel.” This damage was done off the right of way by trampling
down the crops and eating them up. They had a passway to Margaretts-
ville over the field all the time—not over the right of way-—kept the
fence open and cattle came in: . . . had hogs and sheep in the
pasture; could have put a cow pit there with one hand in not a great
while, four sills would have done; they were hauling over there and a
pit would not have done, but they could have put a gate there. Cow
pits at all those places would have cost about $50. When this suit was
brought, the rent was not due, and had not been paid; paid Stancil six
bales and he released the remainder; saw cattle, hogs and sheep coming
through the fence at other places than the right of way. To that portion
of the foregoing evidence embraced in quotation marks, the defendant
objected. Objections overruled and defendant excepted.

Dr. Stancil, for the plaintiff, testified, that he knew the farm; he
(plaintiff) has paid me six bales of cotton; saw the crop at times from
July to September; saw stock and sheep there.

Plaintiff said Dill would pull the fence down as fast as he could
put it up. . . . Dill came to witness for permission; told him that
Bridgers had rented the farm for a year, and that he, witness, did not
consider that he had any right, and that he had no objection to his
(Dill’s) entering and building the road, if he could arrange with
Bridgers; thinks Bridgers never paid all the rent; never released (225)
any of it, though never expects to get it.

J. R. Johnson and Thomas Mason, witnesses for the plaintiff, testified
as to stock, ete., in the field.

The defendant asked the court to imstruct the jury:

I. That upon the evidence, the plaintiff cannot recover.

This was refused, and the defendant excepted.

II. That if the jury believed that Bridgers rented the land from
Dr. R. H. Stancil, and has not paid all the rent, then the plaintiff
cannot recover.

This was refused, and the defendant excepted.

The court in its charge as to the damages, told the jury, that they
ghould not consider what the plaintiff might have raised upon the land
but for the alleged trespass, and that such evidence was excluded; that
they should give damages only for the injury to the crops as they then
stood, and then only from the time of the pulling down of the fence up
to the time when he could, by reasonable diligence, have replaced the
fence and erected sufficient cattle guards.

There was a judgment for the plaintiff, and the defendants appealed.

W. H. Day for plaintiff.
R. B. Peebles for defendants.
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Davrs, J., after stating the facts: The exception to the evidence of
Bridgers, objected to by defendants, cannot be sustained. The trespass
was repeated as often as the plaintiff would put up his fence; it was
a continued trespass, and the case is unlike that of Roberts v. Cole,
82 N. C., 292, where the damages were properly limited to such sum as
would repair and put the fence in order, and cover the injury done
to the crop, before the plaintiff knew of the trespass. But if the evidence
excepted to was at all amenable to the objection that it was speculative
and too remote, it was cured by the charge of the court. The case of

Sledge v. Reid, 73 N. C., 440, relied upon by counsel for defend-
(226) ants, is distinguishable from this, In that case, which was an

action to recover damages for the killing of two mules, it was
held that the proximate damage to the plaintiff, was the loss of the
mules, and his failure to make a crop was the secondary consequence,
resulting from the damage, and was too remote and uncertain; but
in this case, the injury to the crop was the direct and proximate dam-
age resulting from the wrong of the defendants in repeatedly pulling
down the fence and exposing the crop to the prey of cattle.

It is insisted that the public have an interest in railroads, and the
grants of power by the State to build them are for the public benefit,
and the right to acquire real estate and rights of way is secured to them
by law. This is true, and for all damages necessarily incident to their
construction, the statute provides, but they are liable for any damages
that may occur to individuals by reason of any improper or wrongful
acts done by them. -Meares v. Commassioners, 9 Ired., 73, and the
section of The Code, 1943, ef seq., relied on by defendants, relate to
the mode of acquiring title to real estate, right of way, etc., by railroad
corporations, and have no application to this action, which is to recover
damages for injury to crops outside and off the right of way; and be-
sides, it is not alleged, nor do the pleadings disclose the fact, that any
title or right of way was ever acquired by the defendant, as provided by
sections of The Code referred to, and the case of Holloway v. B. R.,
85 N. C,, 452, and B. R. v. Wicker, 74 N. C., 220, are not applicable.

The second prayer for instructions to the jury was also properly
refused. i

In this action, Dr. Stancil was not a necessary party, and the relation
between him and the plaintiff did not affect the rights of the plaintiff as
against the defendants. While it is true that under section 1754 of The
, Code, the erops shall be deemed and held to be vested in posses-
(227) sion of the lessor, this is only for the lessor’s protection, and,

as against any one except him, the tenant is entitled to the
possession of the land and of the crop while it is being cultivated, and
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may maintain, in his own name, an action for any injury thereto, and
for this purpose he is the “real party in interest” within the spirit and
meaning of section 177 of The Code. The remedy given to the landlord
by section 1754, and the subsequent section providing for the protection
of the tenant’s rights, make it quite clear that it was intended only by
those sections to adjust the rights of the landlord and tenant as between
themselves. "In this case, the defendants were told by the landlord, Dr.
Staneil, that he claimed no interest in the matter, and they must look
to Bridgers, the plaintiff, for any arrangements they might wish to
make. ‘ ‘

There is no error. The judgment of the Superior Court is affirmed.

No error. : ] Affirmed.

Cited: 8. v. Eller, 104 N. C., 856; Blake v. Broughton, 107 N. C,,
298; 8. v. Wilson, 1bid., 872; S. ». Crane, 110 N. C., 534; Wilson v.
Mfg. Co., 120 N. C., 95; 8. v. Higgins, 126 N. C., 1113; Reiger v.
Worth, 127 N. C., 236; Gattis v. Kilgo, 181 N. C., 208; Coore v. R. R.,
152 N. C., 704; Cooper v. B. B., 163 N. C,, 151; S. v. Lunsford, 177
N. C, 119; Johnson v. B. R., 184 N. C., 105; S. v. Stewart, 189 N. C.,
345; Chauncey v. R. R., 195 N. C,, 417.

. JAMES K. WOOD, 1¥ BEHALF oF HiMSELF, ETC., v. THE TOWN OF
OXFORD ET AL.

Taxation—Constitutional Law——Qualified Voters—Municipal
Corporations.

1. Municipal corporations are instrumentalities of the State government, are
public in their nature, and the Legislature has control over them and
may enlarge or modify their powers as it deems proper, within the limits
~of the Constitution.

2. The Legislature may authorize municipal corporations to apply their reve-
nue and credit to any legitimate public purpose within the scope of its
organization, unless prohibited by the Constitution, and such purposes as
tend to the general good of the community, although the advantage does
not reach every individual taxpayer residing there, is such public purpose.

3. The Legislature may authorize municipal corporations to subscribe to the
capital stock of railroad corporations or other like public enterprises, or
even to donate its money or credit to such corporation, while it eannot
authorize any subsecription or donation to a merely private enterprise,
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4. The ruling made in Markham v. Manning, 96 N. C., 132, and McDowell v.
Construction Co., 96 N. C., 514, as to the meaning of the term “qualified
voters” as used in the Constitution, and the effect of the provisions of
Article VII, sec. 7, affirmed.

5. Where the act allowing a municipal corporation to contract a debt for other

" than necessary expenses, provided that such debt should be authorized by

a vote of a majority of those voting and not by a majority of the qualified

voters, but in fact a majority of the qualified voters did vote in favor of

contracting the debt; It was held, that this cured the defect in the law,
and that the vote authorized the corporation to contract the debt.

(Taylor v. Ommmsswhers 2 Jones Bq., 141; Caldwell v. Justice, 4 Jones Ed,
323 ; Markham v. Manning, 96 N. C,, 132 MeDowell v. O'onstmcntm Oo.,
96 N C., 514; cited and approved.)

(228) Morrox to continue an injunction to the hearing, in a cause
pending in Granvirie Superior Court, heard before Merri-
mon, J., at Chambers, in Henderson, 26 February, 1887.

The defendant, the “Oxford and Clarksville Railroad Company,” is a
corporation organized under ard in pursuance of the statute (Acts 1885,
ch. 116), and its prescribed purpose is to construct a railroad to be de-
voted to the transportatlon of passengers and freight, its terminal points
to be the town of Oxford, in the county of Granville, and a point on the
Virginia State line, to be fixed by its directors, within a compass pre-
scribed. Its railroad may be extended to other like roads designated,
and it may construct branch roads not exceeding thirty miles in length.
Counties, townships, incorporated cities and towns, through which its

road is to be constructed and located, are authorized, in the way
(229) and manner prescribed, to subscribe for the capital stock of that

company, and to make “donations” to it; and to raise money for
this purpose, they are respectively authorized to issue their bonds, with
interest coupons attached, in the manner preseribed. But such suberip-
tions or donations cannot be made until a definite proposition to make
the same shall have been submitted to the “qualified voters” of the town-
ship or town which it is proposed shall make the same. In case a
“majority of the votes cast” shall be “for subscription,” or “for dona-
tion,” as is said in one section of the statute cited, or as to towns, as is
said in another section, in case “a majority shall have voted for sub-
scription,” or “for donation,” the same shall be made, etc.

The grounds and purpose of the action, and the relief sought by it,
suficiently appear from the eighth paragraph of the complaint, of whlch
the following is a copy:

“8. Your petitioner, who sues in this behalf for himself and other
taxpayers of said town, alleges that the acts of the said commissioners,
in issuing said bonds, and making said donation, will entail a heavy
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burden and debt upon him and them; and that he is advised that the
act incorporating the said railroad company is not constitutional, and
that the bonds about to be issued by virtue of said act, are illegal and
void, for that: (1) The General Assembly had no authomty to authorize
the voters of said town to donate public money for the purpose set forth
in the said act; (2) That the power attempted to be conferred by said
act does not come within the spirit or letter of the Constitution of the
State; (3) That in the canvass of the votes, as is required in section 8 of
said charter, a majority only of the votes cast is required, whereas the
affiant is informed that said aet should have required a canvass of all the
“qualified votes, and that while the provision is not inserted in section 12
of said charter, nevertheless said section, referring to and adopting the
language of section 8, must have and bear the same meaning and
interpretation. Wherefore, affiant prays that a restraining order (230)
may issue to said defendants, to show cause, before his Honor,

Fred Philips, at Chambers, at Greensboro, why an injunction shall not
be granted forever enjoining them from the issue and donation of said
bonds and the levy and collection of said taxes, to pay the same as afore-
said, and as in duty bound, he will ever pray.”

A restraining order was granted and also a rule upon the defendants
to show cause at Chambers why an injunction until the hearing upon the
merits should not be granted.

At the hearmg of the motion for such injunction, it was denied, and
from the order in that respect, the plaintiff appealed to this Court

John W. Hays filed a brief for plaintif.
Thos. B. Venable and R. W. Winston for defendants.

MgzrrimoN, J., after stating the facts: Municipal corporations, such
as counties and incorporated cities and towns, are instrumentalities of
the State government. They serve its political and civil purposes, more
or less general in their nature and extent, and more particularly, where
" they are located. They are public in their nature, and the Legislature
has control over them. It may determine and establish their purpose,
and enlarge or modify their powers and authority from time to time;
and it may create new ones, prescribing their powers and authority, as
public necessity and convenience may require. It may confer upon them
power to raise revenue by levying taxes and otherwise, and to use and
apply the same for all legitimate public purposes, and likewise to create
debts and issue their obligations to pay money for the like public pur-
poses, except as its powers may be restrained by constitutional limita-
tions. Such powers of the Legislature are to some extent, of its nature,
and essential in the exercise of legislative authority, and in other
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(231) respects, they are conferred upon it by the express provisions of

the Constitution, or by necessary implication. They are freely
exercised at every session of the General Assembly in effectuating the
purposes of government by legislation.

It may be said in general terms, that the Legislature can authorize a
county, city or town to use its revenues and credit for any legitimate
public purpose within the scope of its organization, unless prohibited by
the Constitution. This is necessarily so, because the ends to be attained
by such municipalities cannot generally be accomplished without public
expenditures. It may not always be easy to apply the rule of law to
determine what is a legitimate object of such expenditures. It is clear,
however, that they may be made for such public improvements and ad-
vantages as tend dirvectly to provide for and promote the general good,
convenience and safety of the county or town making them, as an organ-
ized community, although the advantage derived may not reach every
individual citizen or taxpayer residing there. Hence, it has been held
that the Legislature could authorize a town to subscribe and raise money
to pay for capital stock of a navigation company operating in its neigh-
borhood. Taylor v. Commisstoners, 2 Jones Eq., 141. Tt has also been
held that a county could subscribe and issue its bonds to raise money to
pay for capital stock of a railroad company, whose road was located
through it. Caldwell v. Justice, 4 Jones Eq., 323.

Indeed, the principles applied in the cases just cited, have been recog-
nized and acted upon uniformly in a great number of cases decided by
this Court. '

And upon the same principle, a county or town may be authorized by
the Legislature, for like public purposes, to donate its money, its credit,

or other appropriate thing, to an individual or corporation.
(232)  Such “donations” are not strictly such—they are not mere

gratuities—they are made in consideration of the advantage, or
supposed advantage, that the municipality, its business—its people, col-
lectively and individually—and the public generally, directly and indi-
rectly, derive from the public work, thus encouraged and helped. It may
be conceded, a municipality could not have power to donate its revenues
or credit to individuals or eorporations in aid of a merely private enter-
prise or industry, because, in that case, the object is simply private
gain—it does not in its nature and purpose, tend to afford public ad-
vantage. But it is otherwise when the enterprise or industry is public
in its nature and purpose, and intended to confer public benefit, as well
as secure private gain to its owners, as in case of a projected railroad.
Although the road may belong to a private corporation, still its purpose
and use are directly for the public use and advantage.
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A chief purpose of counties, cities, and towns, is to secure public ad-
vantage and convenience, and thus public prosperity, by means of publie
works and enterprises, set on foot and prosecuted by themselves, or
through individuals or corporations, and it can make no difference
whether such works are encouraged by the county or town by taking the
capital stock of a corporation, or by a “donation” of money or credit
to it. In this case, the public benefit, or supposed benefit, is in substance
paid for. This view seems to us just and reasonable, and substantially,
it has been upheld by the highest courts of many of the States of the
Union, as well as by the Supreme Court of the United States. Town of
Queensbury v. Culver, 19 Wall., 83; 1 Dill. Mun. Corp., sec. 508.

It is not our province to decide upon the wisdom or expediency of the
provisions of the statute under consideration. It was the office of the
Legislature to do that, and as these provisions do not contravene the
Constitution, it is our duty to uphold and give them effect.

We are also of opinion, that the election as to the proposition (233)
to make the donation in question, was held, and the result ascer-
tained, in substantial compliance with the statute and the provisions of
the Constitution affecting it. It has been settled by repeated decisions
at the present term, that “qualified .voters” are such only as are eligible,
and have been registered according to law, and that a majority of the
qualified voters means a majority of the voters lawfully registered.
Markham v. Manning, 96 N. C., 132; McDowell v. Construction Co.,
96 N. C., 514. _

Now, it is clearly one of the declared purposes of the statute (Acts
1885, ch. 116), to authorize certain incorporated towns to make “dona-
tions” in the way prescribed, to the railroad company, the defendant, the
Oxford and Clarksville Railroad Company, organized under and in pur-
suance of its provisions. And it plainly requires a proposition to make
such a donation to be submitted to the “qualified voters” of the town
which it was proposed should make the same. It may be, that the
statute contemplates that if a simple majority of “the qualified voters”
voting, shall be in favor of such donation, this shall be sufficient to au-
thorize it to be made. This is questionable, but we need not decide
whether it so provides or not, because the purpose to allow such dona-
tions to be made is manifest, and it appears in the case before us, that a
clear majority of all the qualified voters of the town of Oxford voted in
favor of the proposed donation of forty thousand dollars in question,
thus certainly meeting the essential prerequisites provided by the statute
and observing the provision of the Constitution. (Art. VII, sec. 7), for-
bidding towns and other municipal corporations to make a debt, except,
ete., “unless by a vote of a majority of the qualified voters therein,” and
likewise observing the requirements of the charter of that town (Acts
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1885—Pr. Aets, c¢h. 21, sec. 30). As the purpose of the Legislature to
allow such donations to be made is clear and express, it is suffi-
(234) cient, if the condition upon which it might be made, has certainly
in the most adverse view of the proposition as to the vote, hap-
pered.

Unguestionably, the Oonstltutmn allows a county, city, or town to
contract, pledge its faith, or loan its credit, for a proper purpose, if
authorized to do so by the Leglslature, when, and if a majomty of ‘the
qualified voters therein shall vote in favor of the same.

In this case the purpose, as we have seen, was lawful—the Legislature
authorized the donation to be made, and a debt to that end to be con-
tracted, and a majority of all the qualified voters in the town of Oxford
voted in favor of the donation, and thus in favor of the debt to be made.
Thus the statute and Constitution allow, and sanction it, and it must be
upheld as valid and lawful.

There is no error. Let this opinion be certified to the Superior Court
according to law.

SmrtH, C. J., concurring: If the matter of the present action were
res integra, and the question involved in the appeal an open one, I should
be reluctant to give assent to the proposition that a municipal corpora-
tion, even under legislative sanction and with an approving popular
vote, may make a donation of its bonds to a railroad company in aid
of its work, and impose taxes for their payment. It certainly cannot do
this to advance any mere Business enterprise not of a public nature, for
the incidental and substantial benefits its successful prosecution may
confer upon a community in the midst of which it is carried on. In a
case recently before the Supreme Court of the United States, was drawn
in question the validity of an act of the General Assembly of Kansas,
under which bonds of the city of Topeka were issued as a gratuity to
the King Wrought Iron Bridge Manufacturing and Iron Works, to aid
the company in erecting and operating bridge shops in that city, in

expectation of the advantages to be conferred upon the business
(235) interest of the community. In an elaborate opinion, citing many

adjudications in its support, the act was held to be unconstitu-
tional and the securities void, the Court declaring, through Mr. Justice
Miller, “that there can be no lawful tax which is not laid for a public
purpose.” In reference to extending the debt-creating and taxing
power beyond this limit, he thus speaks: “To lay with one hand the
power of the government on the property of the citizen, and with the
other to bestow it upon favored individuals to aid private enterprises,
and build up private fortunes, is none the less robbery because done
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under the forms of law, and is called taxation.” Loan Association v.’
Topeka, 20 Wall., 655-664.

More especially would I hesitate, in view of the heavy indebtedness
pressing upon the State, which caused a provision to be inserted, sec-
tion 4 of Article VII, in the Constitution of 1868, which forbade the
State to lend its credit to any person, association, or corporation, unless
in completing unfinished roads, or in which the State has a direct pecu-
niary interest, unless the subject is submitted to the vote of the people
of the whole State, and be approved by a majority of those who shall
vote thereon. _ ‘ ‘ '
- The same popular sanction is required when a municipal corporation
proposes to create a debt, pledge its faith, or lend its credit, or to levy a
tax, except for necessary expenses, and this restraint is put upon legiti-
mate improvements contemplated, and taxation therefor; Art. IV, sec. 7.
But this does not extend to such as are not of a public nature.

But the authorities are numerous, that the aid rendered railroads,
canals, and the like, which are both private undertakings and also
publici jures, in the form of stock-subseriptions or in donations, is for a’
public purpose, and within the competency .of the law-making power of
the State, when not forbidden by the organic law, to bestow upon sub-
ordinate municipal bodies.

Yielding to the precedents and the practice, I concur in the (236)
opinion of the other members of the Court, and sustain the enaect-
ment, not being at liberty to do more than ascertain the legislative will,
and when not in conflict with the fundamental law, give it effect.

N o error. . o ‘ Aflirmed.

Cited : Rzggsbee . Dm"hwm, 98 N. G, 85, 86; Smith v. Wilmington,
ibid., 348; Riggsbee v. Durham, 99 N, C 347 Brown v. Comrs., 100
N.C, 98; Bynumv Comrs., 101 N. C,, 414 Jonesv Comrs., 107N C,
251, 265; Bank v. Comrs., 116 N. O., 364; Chaplotite v."Shepamd, 120
N. C,, 416; Harriss v. Wright, 121 N. C., 181; Glenn v. Wray, 126 N. C,,
732, 4; Cox v. Comrs., 146 N. C., 586; Wittkowsky v. Comrs., 150 N. C,,
953 Hill v. Skinner, 169 N. C.; 410; Woodall v. Highway Commission,
176 N. C., 391; Martin County v. Trust Co., 178 N. C., 32; Hammond
v. McRae, 182 N. O., 152; Dawvis v. Board of Educa,twn 186 N. C.,
229 Holmes v. Fwyettewdle, 197 N. C., 146. '
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JANE C. YORKLY v. MARY A. STINSON ET AL.
Wills—Election—Widows.

1. The fact that a widow enters a caveat to a will and contests its validity,
does not prevent her from accepting any benefit given her by the will, if
its validity is established, or from entering her dissent thereto in the
proper time.

2. Where a widow agrees to adhere to the provisions of a will, and in conse-
quence thereof the executor proceeds to pay legacies and assume obliga-
tions which would cause loss to him if the widow were to dissent, she will
be estopped by her agreement,.and will not be allowed to dissent, but
where in such case she offers to put the estate in statu quo, and the
executor has not acted under her agreement so as to cause him any loss
whatever, she is not estopped.

8. Where a widow is appointed executrix and proves the will and qualifies,
she cannot afterwards renounce and dissent, but must carry out the will
in all of its provisions. ‘

(Ramsour v, Ramgour, 63 N. C., 231; Hinton v. Hinton, Phil,, 410; cited and
approved ; Mendenhall v. Mendenhall, 8 Jones, “287; Syme v. Badger, 92
N. C,, 708; cited and approved.)

Peririon ror powsr, heard by MacRae, J., on appeal from a judg-
ment of the clerk, at March Term, 1886, of Davipson Superior Court.

Samuel Yorkly died in July, 1881, leaving a will, wherein he appoints

the defendant, William F. Henderson, executor and testamentary
(237) guardian to his infant son, the defendant, Samuel Hill Yorkly.

He left also a daughter, the defendant Mary A. Stinson, and the
plaintiff, his surviving widow. At the time of his death the testator
possessed over 500 acres of land, of which he devises one-half to his
wife for life or widowhood, and the residue to his son in fee. Of his
personal estate he bequeaths certain articles of the estimated value of
$600, and a like sum in money. The will makes some provision for the
daughter, but it is impossible to state more specifically the testator’s dis-
positions of the estate, as no copy of the will, though declared in the
complaint to be annexed thereto as a part, is found in.the transeript,
and only such information of its contents is furnished 4s is set out in the
case agreed.

The will was proved in common form before the clerk on 1 August,
1881, and the executor and testamentary guardian assumed the trusts
conferred, and undertook their due discharge. On the next day, after
being advised of her right to dissent, the plaintiff gave her assent in
writing to the will.
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Afterwards, upon being more fully informed of her rights, and, as we
suppose, with knowledge of the condition of the testator’s estate; she
entered her dissent thereto, on 27 January, 1882, in the manner and
within the time limited by law.

On the same day, the plaintiff and the two children, she aéting in the
capacity of next friend to the infants, entered a caveat to the probate,
and the issue thus made up and transferred to the Superior Court and
afterwards removed from Davidson to Rowan County, was tried, and a
verdict rendered in favor of the script.

During the interval between the giving the assent and its recall by an
entry of dissent on the record, the plaintiff received the legacies given
her by the festator, and has taken possession of and appropriated the use
and profits of the devised real estate to her own benefit.

The present suit is for dower, and is accompanied with an offer (238)
to account for whatever of the personal estate has come into the
plaintiff’s hands. ‘

It is stated that the defendant, Mary A., has been advanced in the
testator’s lifetime, about the year 1848 or 1850, in personal property
of the value of $2,650, of which there were six slaves that were sold at
$400 for each, at the time when so advaneed, and the plaintiff avers that
this advancement being accounted for, she has had but little, if any more
than a child’s part.

The only answer put in, is that of the executor and testamentary
guardian, and it sets up as-a defense to the action the adversary and un-
successful proceedings in opposition to the probate of the seript, and the
written adherence to the instrument, when proved ex parte, and the
acceptance of the legacies and devises given her under it. It does not
appear that any disposition of the personal assets, in the payment of
debts or otherwise, will be disturbed by giving effect to the dissent, nor,
if the funds are restored, that the estate cannot be administered as
effectually and justly as if’the dissent had not been given at the earliest
moment. No complications are suggested, rendering it inequitable to
remit the plaintiff to the share to which she would have sucoeeded in
case her husband had died without making a will.

Thetre was a judgment for the defendants and the plaintiff appealed.

Frank Robbins for plaintiff.
Dandel G. Fowle for defendants.

Surru, C. J., after stating the facts: We attach no special significance
to the fact that the plaintiffs, with others, availed themselves of a clear
legal right, possessed by every person interested in the result, to have the
alleged testamentary. paper propounded anew and proved per testes. The
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right to require this in a proper manner, is conferred by law, and
(289) its exercise cannot be attended with the deprivation or .impair-

ment of other rights, because of an unsuccessful opposition to
the seript. It remains as if no resistance had been offered to the probate,
for the plaintiff to assert any just elaim aceruing to her under the will,
when established, as to accept the provisions made for her by law upon
her recorded dissent thereto.

The ruhng of the court below, adverse to the object sought in the
action, is based upon the inconsistency of her taking and using property
given her by the testator, and her present attempt to-annul and render
the will inoperative, so far as affects herself. It assumes that she has
made an election, and cannot now be heard to reverse it. There would be
much force in this reasoning, if the administration had been conducted
upon the faith of her adhesion to her declared purpose to abide by the
instrument, supported by her receiving the benefits it gives her, and dis-
positions made of the funds or obligations assumed, incompatible with
the present claim, and which could not now be disturbed without loss or
detriment to the executor, who relied upen her good faith in what was
afterwards done. Such a case might furnish ground for an equitable
estoppel against the right of dissent, and deny to her the statutory relief.
But no such difficulties are suggested, and so far as appears, the return
of the legacies and of rents for which the plaintiff may be liable, would
restore the state of things existing at the original probate, and leave
open the pathway to a due administration of the estate, without inter-
fering with intermediate nghts or interests of the personal represen-
tative or of others.

The statuté (The Code, sec. 2108), allows six months from probate
within which a widow may make an election to take under the will, or
against it under the law, and this period is given in order that she may
fully learn the condition of the estate and the advantages to be derived

under the provisions made for her, as compared with those aceru-
(240) ing, as in case of an intestacy, and thus to- conmderately and

intelligently exercise her right to dissent, We do not find in the
facts any just ground for depriving her of the statutory provision in
her behalf, of which she has undertaken to avall herself w1thm the time
limited by law.

The opinion of the Court was governed Wwe presume, by the decisions
in Mendenhall ©. Mendenhall, 8 Jones, 287, and Syme v. Badger, 92
N.. G, 706, supposed to involve the same principle. But in those cases
the estoppel was held to apply to a widow, who was appointed to execute
the will, and of course in all of its provisions, and who accepted the
office and undertook to carry out its' directions, with which the legal
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effect of a dissent was wholly inconsistent. The subject is considered in
the last cited case, and leaves nothing now to be added.

But the case of Ramsour 9. Ramsour, 63 N. C, 231, if not an au-
thority, is in the line of the views we have taken of the present appli-
cation.

In that case the plaintiff, who demanded dower in the action, had in
May, 1868, conveyed part of the land claimed to be subject to dower to
one Baxter in payment of her individual debts; and in August following
caused her to dissent to the will to be entered, under the extension of
the time for doing so ‘allowed by the act of 22 February, 1866 (see
Hinton v. Hinton, Phil,, 410). The court below ordered the writ of
dower to issue, and this ruling was affirmed on appeal.

We have not adverted to the haste with which the assent was given,
nor to the unusual promptness with which the legacies were paid over,
apparently to confirm and conclude her election, as tending to deprive
the plaintiff of the time given by law for an examination of an estate,
its resources and liabilities, and an intelligent and careful reflection as
to the course to be pursued under the circumstances.. They cer-
tainly do not indicate that deliberation in action which should (241)
conclude and estop her from the subsequent exercise of a legal
right to make a different choice. At least we cannot, per se, give such
force and effect to the simple facts set forth in the case before us.

It must be declared there is error in the ruling, and the judgment
must be reversed, and judgment rendered for the plaintiff; and to this
end, and for further proceedmgs in the court below, let this be certified.

Error ‘ , Reversed.

Cited: Allen v. Allen, 121 N. C., 331; Tripp v. Nobles, 136 N. O,
113; Whitehurst v. Gotwalt, 189 N. C,, 580.

" GIDEON B. THREADGILL v. JAMES M. REDWINE,

Ezecution Sale—Tanants in Common.

1. A sale under execution transmits only the debtor’s estate, in the same plight
"~ and subject to all the equities under which he held it.

2. Where two claimants of the same lapnd covenanted with each other to
become tenants in common in the land to sell the common property, and
after adjusting an inequality existing in the amount paid by each to
_divide the proceeds, and the interest of one was sold under execution;
It was held, that by purchasing the interest of his cotenant at execution
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sale the other tenant in common did not acquire the land discharged of all
claim by his cotenant, and that the equity for a division under the cove-
nant did not pass by the sheriff’s deed.

8. Where in such case, the defendant expended money after his purchase at
the sheriff’s sale in removing encumbrances from the common property, he
is entitled to be reimbursed upon a sale before any of the proceeds go to
his cotenant,

(Tolly v. Reid, 74 N. C., 463; Love v. 8mathers, 82 N, C., 369; Flyan v. Wil-
liams, 1 Ired., 509; Giles v. Palmer, 4 Jones, 386; Smith v. Smith, T2
N. C., 228; Lewis v. McDowell, 88 N. C., 261, cited and approved.)

(242)  Crviu acTion, tried upon exceptions to a referee’s report, before
MacRae, J., at Spring Term, 1886, of Staxry Superior Court.

The plaintiff and defendant having conflicting claims of title to certain
lands previously belonging to one D. A. Underwood—the plaintiff
through a sheriff’s sale under execution—the defendant alse through a
coroner’s sale under fieri facias, and also a deed from the assignee of
Underwood—entered into the following agreement :

“The said Threadgill, for the sum of $100 to him in hand paid, has
sold by deed of bargain and sale to said Redwine, one-half of his interest
in said land, the said Redwine having sold by deed of bargain and sale
one-half of his interest in said land. It is mutually understood and
agreed by and between the parties aforesaid, that they are to own said
lands jointly, each owning one individual half.

“It 1g further understood and agreed by and between the parties afore-
said, that they are to sell the lands, and upon a sale thereof, the pro-
ceeds are to be divided between them, as follows: Said Threadgill having
paid out the sum of $389 for said land, and Redwine having paid out
$55, each party, in the first place, is to have out of the proceeds of said
land, the amounts they have paid out: And whereas, the said Redwine,
as the surety of said Underwood, has received $500 back of the amount
which the sureties of the said Underwood have paid for him to Thomas
K. Kendall, said Threadgill is to havé $300 raore of the proceeds of the
said lands than said Redwine.

“Tt is further agreed between the parties, that they will jointly pay a
judgment due to Daniel Freeman from said Underwood, each to pay
one-half.”

The moiety of the plaintiff in the land was afterwards levied on by
the sheriff of Stanly County under execution, and sold and conveyed for
$750 to S. J. Pemberton, who made a deed therefor to the defendant,
and the latter exonerated the land from a claim of dower, by paying the

sum of $650 therefor,
(248)  The value of the rents while in oceupancy of the defendant,
measures that due for his services and improvements, and the
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judgment due Freeman was paid out of the sum of $2,600 for which the
defendant, after acquiring the plaintiff’s interest, sold the whole estate
in the land.

These facts are admitted or found by the referee upon a compulsory
order of reference and reported to the court, and to his finding no excep-
tion is taken.

His rulings upon matters of law are:

. “1, That the deeds and contract having been made at the same time
as parts of one and the same transaction, are to be construed as one
instrament,

“9. That plaintiff had an interest in the land to the amount of $889,
less the sum of $55 in excess of the interest which defendant had in the
land, which was to be paid to him upon a sale of the land. .

“3. That the said interest which accrued under the contract, as dis-
tinguished from the deeds, was not subject to sale under execution.

“4, That the sheriff, by his deed to S. J. Pemberton, only conveyed
one-half interest in the land.

“5. That the sum of $650 paid for the dower, the sum of §1, 000 paid
to redeem the land sold under execution, and the sum of $300 expended
. for repairs, should be deducted from the sum for which the land was

sold by defendant,.

“6. That the action is not barred by the statute of limitation.” :

The defendant, J. M, Redwme, excepts to the report of the referee, as
follows:

“1,"That.in his thu'd conclusmn of law, the referee finds ‘that the
interest of plaintiff, Threadgill, which accrued under contract, as dis-
tinguished -from the deeds, was not subject to sale under execution,’
when under the proofs, he should have found that the entire
interest of the plaintiff was subject to sale under execution, was (244)
in fact sold by the sheriff, and passed by. the sheriff’s deed to
Pemberton, and from Pemberton to defendant, by the deed from the
former to the latter, thus extmgmshmg the plamtxﬁ’s interest in the
subject-matter in controversy in this action.

“2. That the referee, in his fourth conclusion of law, finds ‘that the
sheriff, by his deed to S. J. Pemberton, only conveyed one-half interest
in the land,’ whereas he should have found instead thereof, that by said
deed the plaintifi’s entire interest was conveyed to Pemberton.

“8. That instead of finding as he has done, that defendant is liable to
plaintiff in any sum, he should have found that defendant had become
the owner of all plaintiff’s interest in the subject-matter of the eontro-
versy by reason of the sherif’s deed to Pemberton, and Pemberton’s
deed to defendant, and that defendant was not liable to plaintiff for
anything.” :
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Upon these ﬁndmgs adopted by the court, the defendants’ exceptions
‘were sustained; and judgment being rendered against the plamtlﬁ" he
appeals. (

J. A. Lockhamt for plaintiff.

Jos. B. Batchelor and John D@Wrema Jr., for defandant

Surrw, C. J., after stating the facts: Now, while the transfer under
the deed of the sheriff of the plaintiff’s undivided moiety to the pur-
chaser, could not and did not carry the plaintiff’s equities, and rights
springing out of their mutual covenants, as the numerous authorities
cited in the argument for the appellant show, Pally v. Reed, 74 N. C,,

63; Love u. Smathers, 82 N. C., 369, and others, it is nevertheless true,

that the estate passes, subject to and charged with the equities of the

" defendant attaching thereto, for such is the effect of a sale under

(245) execution, and it transmits only the debtor’s estate, in the plight

and condition in which he held it. Flynn- v. Williams, 1 Ired.,

509; Giles v. Palmer, 4 Jones, 386; Smith v. Smith, 72 N C., 228;
Lewis v. -McDowell, 88 N. C.; 261. :

The covenants as to the dlsposmon of the proceeds of sale, so far as
they 1 inure to the advantage of the plaintiff, did not therefore pass to the
purchaser at the execution sale, nor were they extinguished, through
any supposed union with the legal estate, when he conveyed it to the
defendant. The execution of the agreement in its literal terms became
impracticable by the divesting of the moiety of the property out of the
plaintiff, but this difficulty was removed, and the ability to give it effect
restored, by the defendant’s acquirement of that moiety, whereby he
became sole owner. The several equities have been reunited with the
legal estate, and the effect of the dissociation no longer remains as an
impediment in their recognition and enforcement. But the expense in-
curred by the defendant is a paramount charge on the interest acquired,
and it must be paid befors the agreed mode of apportionment of the
fund received upon the sale ‘to the last purchaser, out of the plaintiff’s
share as well as the amount paid in removing an mcumbrance common
to the whole property. :

We therefore declare that there is error in the ruhngs upon the excep-
tions, and in the rendition of judgment against the plaintiff. The cause
will be remanded, to the end that the judgment be reversed, and such
further proceedmgs had therem as are in accord with the law declared
in this opinion.

Error. . : : Reversed
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R ' (246)
S. H. REEVES v. PINCKNEY WINN.

Slander—Evidence—Vindictive Damages,

1. In an action for slander, evidence of the pecuniary. condition of the de-
fendant is competent to increase the damages, when the plaintiff is entitled
to vindictive or punitory damages, but the pecuniary condition of the
plaintiff is not competent for such purpose while it may be to show
actual damage.

2, Vindictive or punitory damages are allowed when the mlsconduct is marked

- by malice, oppression, or gross and wilful wrong, and the law allows these
damages, not simply to compensate the party. inJured but to punish the
wrongdoer.

8. It geems, that where the action is for a personal in,]ury, as where by assault
and battery or by the negligence of the defendant the plaintiff has been
crippled so that he is unable to work, he may show the nature of his busi-
ness and the value of his personal services, the loss of which may be more
disastrous to a poor man than to one of wealth, but this is only for the
purpose of showing actual damage.

(Adoook V. »Marsh,, 8 Ired., 360; cited and approved.)

Tais was a civil action to recover damages for slanderous words
spoken by the defendant of the plaintiff, tried before Shepherd, J at
January Term, 1887, of Waynz Superior Court.

The slanderous,words complained of are fully charged in’second, third,
and fourth ‘allegations of the complaint. The answer of the defendant
admits that the words charged were spoken by him, but denies that they
were false and malicious, or slanderous, and sets out in detail and at
cons1derable length, alleged facts and circumstances in Justlﬁcatlon of
their use.

 Tssues were submitted to a jury, and in response they found that the
defendant, in using the words set forth in thé second and third allega-
tions of the complaint, intended to charge that the plaintiff did
wilfully, wantonly and feloniously burn the houses mentioned in (247)
the complaint, and that this charge was false and malicious.

The defendant relied on his plea of justification, and in support of it
introduced much testimony tending to show that J. H. Hollowell and
the plaintiff conspired to burn the houses mentioned in the pleadings,
.and also testimony to show that J. H. Hollowell procured. the plamtlﬁ
to burn, and that the plaintiff did burn them.

Upon the trial, the plaintiff offered himself as a witness in hls own
behalf, and, for the purpose of assessing vindictive damages, was: asked
the following question: “What was your ‘pecuniary condition at .the
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time of the using of said words?’ This was objected to by the defend--
ant. The objection was overruled, and the plaintiff answered: “I have
nothing, except what is necessary to get along with. I have no property.”
The defendant excepted.

The plaintiff introduced one Henry Lee, and asked him if he knew
the general character of J. H. Hollowell. This was objected to by the
defendant. - The objection was overruled, and the witness was permitted
to testify that the character of J. H. Hollowell was good. The defendant
excepted.

Said Hollowell was not 1ntroduced as a witness, but the defendant
offered evidence tending to establish the truth of all the matter alleged
in the answer, in justification and mitigation, and that the plaintiff was
employed as a clerk by J. H. Hollowell about a week before the fire.

The pleadings were not offered in evidence, but defendant’s counsel
argued in support of justification as well as in mitigation. The court,
among other things, charged the jury, “that they must be satisfied that
defendant, in speaking the words, intended to charge the plaintiff as
stated in the innuendoes, and that if they so found, and that said

charges were false, the law presumed malice, and the plaintiff
(248) would at least be entitled to nominal damages. That if there was
actual malice they might give vindictive damages.”

In telling the jury what circumstances they might consider on the
question of vindictive damages if they found actual malice, the court
said: “If the jury believe from the evidence, and from the facts and
circumstances proved on the trial, that when the defendant filed his
plea of justification he had no reasonable hope or expectation of proving
the truth of it, and if the jury believed from the evidence that the
defendant is gmlty of the slander charged in the complaint, they may,
in fixing the amount of the plaintif’s damages, consider this fact as a
circumstance. That although they should find from the evidence, that
the defendant has not sustained his plea of justification, still the fact
that he has filed such plea, should not of itself be regarded by the
jury as an aggravation of the original offense, if they believe from the
evidence that it was filed in good faith and with an honest belief on
the part of the defendant that he would be able to sustain the plea by
evidence,

There was a verdict for the plaintiff.

Motion for a new trial by the defendant for error in receiving testi-
mony as to the pecuniary condition of the plaintiff and as to the char-
acter of J. H. Hollowell, and for error in the charge of the court upon
the effect of the plea of justification. Motion overruled. Judgment for
plaintiff. Appeal by defendant. )
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E. R. Stamps and C. B Aycock for plaintiff.
W. R. Allen for defendant.

Davis, J., after stating the facts: We think there was error in ad-
mitting testimony as to the pecuntary condition of the plaintiff for the
purpose of showing vindictive damages. ’

In a certain class of cases, slander among. them, when the (249)
offenise is marked by malice, oppression, or gross and wilful
wrong, the jury may give damages, not simply to compensate thie party
injured, but vindictive damages to punish the wrong-doer, and to that
end, it may be competent to show the pecuniary condition of the de-
fendant, as was held in Adcock v. Marsh, 8 Tredell, 360. 1f the purpose
is to. punish the defendant, it will at once occur to every intelligent mind,
that his pecuniary condition is a matter properly to be considered by the
jury in determining the punishment. A verdict for a large sum, ren-
dered against a man of large wealth, would be a less punishment than
a verdiet for a small sum against a poor man, but we are unable to see
how the punishment of the defendant can be determined by the pecuniary
condition of the plaintiff. The plaintiff is entitled to a verdict for all
the actual damages sustained by him, without reference to the pecuniary
condition of himself or of the defendant, and if the conduct of the de-
fendant has been such as to warrant vindictive damages, the jury may
add to the actual damages, by giving such additional sum by way of
punishment to the defendant, as they may deem just; and for the pur-
pose of aseertaining this, there is good reason why they should know the
pecuniary condition of the defendant, but none why they should know
or consider the pecuniary condition of the plaintiff, unless it can be made
to appear that an equal amount of damages, if paid to one man, would be
a greater or less punishment than if paid to another. There was a time
when the slander of the great and rich, was held to be a more aggravated
offense and meriting greater punishment than the slander of the humble
and the poor, but in this day and country there is no such thing as “Scan-
dalwm, Magnatum” on the one side, nor is there on the other, any law
that discriminates in favor of or against the poor man, simply because
he is poor. In meting out punishment, whether in imposing fines and
penalties on the eriminal side of the docket, or giving punitive
and exemplary damages for malicious wrongs to individuals in (250)
civil actions, it is necessary to know the pecuniary circumstances
of the defendant, because a small fine or slight damages might be heavier
punishment to a man of small means, than a heavy fine or damages
would be to a man of wealth, but whether the fine or damages go to a
poor man or to a rich man, the punishment is the same to the party who
has it to pay. Odgers on Libel and Slander, 292, says, “in fact, although
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in theory it is the duty of the jury to give such damages as will fairly
compensate the plaintiff for the injury he has sustained, yet in justice,
juries frequently, especially when the defendant has acted with clear and
express malice, give vindictive damages, which are clearly meant, not so
much as a compensation to the plaintiff for his loss, as a punishment to
" the defendant for his misconduet.” The question is discussed at great
length in the notes to the case of Rome v. Moses, 67 American Decisions,
560, eited by counsel for plaintiff, and while the decisions are both ways,
it seems pretty well settled, by the weight of authority and by reason,
that in proper cases for vindicative damages, the pecuniary condition of
the defendant may be given in evidence, but it is there said: “The pecu-
niary circumstances of the plaintiff are admitted in evidence much less
often than those of the defendant,” and the cases relied on are nearly, if
not all, for injuries to persons, and it is said that the evidence “is usually
admitted, if at all, on the ground that the pecuniary circumstances of
the plaintiff are directly involved in estimating the damages caused by
the tortious act, the poverty of the plaintiff making the injury the
greater,” as for instance, where, by an assault or battery, or the gross
negligence of the defendant, the plaintiff has been so crippled and dis-
abled as to be unable to work, and in such cases, he may show the nature
of his business, and the value of his personal services, the loss of which
may be more disastrous to a poor man than to one of wealth, and
(251) these may properly come under the head of actual or special
- ‘damages, and nearly all the cases cited by the counsel for the
plaintiff, and which are referred to in Rome v. Moses, supra, are of this
. class.

In Ware v. Curtledge, 60 Am. Dec 489, the pecumary circumstances
of the plaintiff were held to be madmlSSlble in an action for slander,
while in Clements v. Mahoney, 55 Mo., 852, and Sheets v. Barrets,
7 Pick., 82, referred to in note to Rome v. Moses, it was held differently.

The question, so far as our researches go, is an open one in this State,

. for the pecuniary condition of the defendant, not the plaintiff, was the
point decided in Adcock v. Marsh, supra, and we think the better reason
would exclude evidence as to his pecuniary condition, where the only
purpose of it is to increase vindicative damages, as in this case. We
say only purpose, because there may be cases in which it may be proper,
in determining his actual damages. There was error in admitting testi-
mony as to the pecuniary condltlon of the plaintiff, and the defendant is

 entitled to a new trial. :

This renders it unnecessary for us to consider the other exception pre-
sented in the record.

“ There is error. Let this be certified. _

Error. . | C Reversed.
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Cited: Johnson v. Allen, 100 N. O., 139 ; Bowden v. Bailes, 101 N. C.,
613; Tucker v. Winders, 130 N. C., 147; Robertson v. Conklin, 153
N. C., 3; Baker v. Winslow, 184 N. C., 9; Tripp ». Tobacco Co., 193
N. C,, 617.

, (252)
STATE ©x BeL, JACOB C. SETZER v. DANIEL SETZER ©ET AL,

Magriage—J drisa%c tion—Idiocy.

1. The courts of this State, both as succeeding to the jurisdiction of the Eccle-
siastical courts, and under our statutes, have jurisdiction to ‘declare a
marriage void @b {nitio and to grant a divorce for that reason, but a
judgment declaring the marriage to have been void eb initio, will not
have the effect of bastardizing the issue.

2. The question of whéther or not a marriage was void ab initio, there having
been a marriage de facto, must be tried between the parties to the mar-
riage, and this question cannot be raised in an action by the children of
such marriage, claiming as next of kin or heirs at law, in order to bas-
tardize them.

3. So, where the plaintiff brought.an action as next of kin of hig father, and
the jury found that when the marriage was consummated the father was
an idiot and did not have capacity to enter into the contract; I was held,

* that the issue was immaterial, and if this was the only defense the plain-
_tiff would be entitled to a judgment non obstante veredicto.

4. Where two defenses are pleaded, and the court below gives judgment for
the defendant on one of them without trying the other, which judgment
is reversed on appeal, the case will be remanded in order that the other
defense may be tried.

(Johnson v. Kincade, 2 Ired. Eq., 470; O"rumb v. Morgan, 3 Ired., 91; William-
gon v. Williams, 3 Jones Bq., 446; Brooks v. Brooks, 3 Ired., 389; Baity v.
Cranfill, 91 N. C,, 293; cited and approved.)

r

Crvin acriow, tried before Shipp, J., and a jury, at Fall Term, 1885,
of Catawsa Superior Court. :

There was a judgment for the defendant, and the plaintiff’s relator
appealed. o :

The facts appear in the opinion.

No counsel for plaintiffs.
M. L. McCorkle for defendants.

Surra, O. J. In the month of August, 1859, Reuben Setzer (253)
was married to Sophronia Morcus by a justice of the peace, upon
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a due observance of all the formalities prescribed by law for entering
into that relation. They lived together as husband and wife until the
spring of 1862, when, having entered the military service of the Con-
federate States, the said Reuben lost his life at the battle of New Bern,
in this State. The only.offspring of the union was the plaintiff, who
brings this action as relator upon the bond executed by the defendant,
Daniel Setzer, who administered on the estate of the deceased, and the
other defendant, one of his sureties, to recover his distributive share of
the personal estate in the hands of the administrator. The action was
begun by suing out a summons on 13 August, 1883.

The answer sets up as a defense (and this is the only matter neces-
sary to be considered), that the intestate was of imbecile mind from his
youth up, and had not capacity to understand and enter into the mar-
riage contract, and that, this being absolutely void, the plaintiff, their
only child, was not born in lawful wedlock, and could not claim any part
of the estate. .

The only issue passed on by the jury, was as to the intestate’s mental
capacity to make an effectual marriage contract at the time of its
solemnization, and the response was that he. did not have such capacity.

‘We do not propose to examine the exceptions to the evidence offered,
among which was an inquisition taken in 1835, finding the intestate to
be a lunatie, and an order appointing a guardian, since the appeal must
be disposed of upon the single finding of the intestate’s mental incompe-
tency, and its effect upon the relator’s right as a distributee.

In Johnson v. Kincade, 2 Ired. Eq., 470, a bill in equity was filed,
upon facts very much like those before us, to have declared a nullity a
marriage entered into by the plaintiff, on the ground of his idiocy, and

it was suggested, that as the marriage was void ab initio, it was
(254) so to be considered whenever the question came up, and the

present suit could not be maintained. Ruffin, C. J., asserted the
jurisdiction, not only because the Courts of Equity in this country had
‘succeeded to the functions of the Ecclesiastical Courts of England, in
which this jurisdiction was exercised, but because it was expressly con-
ferred upon the Superior Courts of Law and the Courts of Equity by
law; Rev. Stat., ch. 39. “The act,” he remarks, “creates and eonfers a
jurisdiction over all matrimonial causes, and includes, necessarily, we
think the jurisdiction to pronounce the nullity of a marriage de facto
for want of capacity.” The Court thereupon in this suit between the
parties proceeded to pronounce the marriage “in law null and void for
the want at the time of solemnizing the same of mental capacity on the
part of said Reese, sufficient to understand the nature of, and assent to
such a contract, and that the said Reese ought to be and is, set free and
divorced from the said Ann.” .
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The same doctrine is reaffirmed in Crump v. Morgan, 3 Ired. Eq., 91,
by the same eminent Judge in a similar case.

In Willigmson v. Williams, 3 Jones Eq., 446, a bill was filed for an
account against the guardian of the plaintiff, and the answer:set up the
plaintiff’s marriage with one Cashion as a defense. The plaintiff, antici-
pating the objection, alleged the marriage to be void, because of the
feme’s youth (she was thirteen years of age), the practice of fraud and
artifice, with the use of some force in bringing it about, and her want of
sufficient understanding to enter into the contract.

The court. declined to try the issue thus made, and retained the cause
“for further directions, to the end that the plaintiff, if so advised, may
institute proceedings in the proper court to obtain a decree of nullity of
marraige, after which they will be at liberty to move in this cause.”

Delivering the 0p1n10n Pearson, J., after quoting and approv-
ing the language used in Johnson v. chade, that it was “con- (253)
venient and fit in respect to the decent order of society, the condi-
tion of parties, and the succession of estates, that the validity of such
a marriage should be directly the subject of judicial- sentence, says:
“And as the Legislature has conferred sole original jurisdiction in all
applications for divoree upon the Superior Courts of Law and Courts of
Equity—(Rev. Code, ch. 39, sec. 1)—and pointed out the mode of pro-
~ ceeding and the rules and regulations to be observed (section 5), and re-
quired that the material facts charged in the bill or libel shall be sub-
mitted fo a jury, upon whose verdict and not otherwise, the Court shall '
‘decree (section 6), and authorize a decree from the bonds of matrimony,
or that the marriage is null and votd” (the italies in the above are in the
opinion), and after a sentence nullifying or dissolving the marriage, all
and every, the duties, ete., in virtue of such marriage, shall cease and
determine, with a proviso as to the legitimaey of the children (section
11), we do not feel at liberty to decide a question of such grave impor-
tance, as a thing collateral or incidental to an ordinary bill for an account,
where the trial will be made, without the intervention of a jury, upon
depositions which are usually taken in a defective and unsatisfactory
manner.” He adds: “The propriety of requiring that fact to be estab-
lished by the judgment or sentence of a tribunal having sole original
jurisdiction, is too manifest to require any further observation.” See
Brooks v. Brooks, 8 Ired., 389.

Now it is expressly provlded in the Rev. Stat., ch. 39, sec. 9, where it
is decreed that “the marriage is null and void,” or for cause not affecting
its original validity, as follows: “That nothing herein contained shall be
construed to extend to, affect, or render illegitimate, any child or chil-
dren born of the body of the wife during the coverture.”
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(256) = A proviso in words essentially the same is found in the Rev.
Code, ch. 39, sec. 11, and again in Bat. Rev., ch. 37, sec. 15,

Now if it is conceded that the validity of a marriage can be ques-
tioned in the collateral manner attempted, and when neither of the par-
Atieg to it is before the court so that it is not a judgment changing their
status, it can have no greater effect upon the right of offspring than
such a judicial sentence, rendered in a direct proceeding, and as those
rights are protected in the one case; so must they be in the other.

The present law is more explicit and clear, and as we have had ocea-
sion to inquire into its operation in the recent case of Baity v. Cranfill,
91 N. C,, 293, we will pursue the subject no further, and eontent our-
‘selves by declaring the result to be, that the present verdict cannot take
from the relator any of his rights as a son of the intestate, to a share in
the latter’s estate, nor render his birth illegitimate. The issue was
therefore immaterial, and we should direct judgment for an account, but
that another defense set up in the answer, to wit: a compromige agreed
upon‘in a former suit by the relator and his mother, has not gene before
the jury,-the judge deciding that upon the ﬁndmgs as to the marriage,
the relator could not recover.

There is error, and there must be a new trlal 1nvolv1ng the other mat-
ters of defense, and to that end this must be certlﬁed

Error. : : , Reversed.

" Cited: Sims v. Sims, 191 N. C., 299; Ferrall v. Ferrall, 153 N. C,,
180; Taylor v. White, 160 N. C., 41; Watters v. Watters, 168 N. C., 414.

(257) _ o o |
. ‘J. H. N. BRENDLE v. A, L. HERREN ET AL.

Pmctzc&—Fma,Z J udgment

1. After ﬁnal judgment dlsposmg of the rights of the partles it is too late to
introduce a new cause of action into the controversy.

2. So; in an action to have the holder of the legal title declared a trustee, it
is too late after final Judgment to ask for an aceount of- the rents and-
profits.

(Pearson v. Carr, ante, 194, cited and approved.)

Moriox in the cause, heard by Gzlmer J., at Sprmg Term, 1885, of
HAYWOOD ‘Superior Court.

-In the progress of the cause, and after the admlssmn of an interplea
of T. D. Welch and some changes in the form of the action, at Fall
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Term, 1882, of the Superior Court of Haywood County, an issue in this.
form was submitted to and a response returned by the jury:

What estate did the deed from T. D, Welch, dated 1 October, 1870,
convey to Newton Brendle? Absolute? Answer: Yes, not absolute,

Thereupon it was adjudged by the Court:

“I. That the defendant A, L. Herren has a charge and lien upon the
land sued for, for the sum of $300.00, with interest on the same from
12 October, 1870, and that he hold said land until the same is satisfied
and paid.

“II. That upon payment of said sum with interest as above provided,
the said defendant A. L. Herren is hereby declared a trustee for the
plaintiff in respect to said land, for and during the life of T. D. Welch.

“III. That upon his death, and subject to the right of dower of
Selina Welch therein, of the land which the said defendant acquired
by the deed of 12 October, 1870, he is hereby declared to be trustee
for the plaintiff of an absolute estate in fee simple in the re-
mainder, and that he convey the same by sufficient deed. (258)

“IV. That the plaintiff recover the costs of the action; and
that this judgment be enrolled.”

From this judgment the defendants appealed, and upon the hearlng in
this Court it was affirmed. Brendle v. Herren, 88 N. C., 383, where the
nature and object of the action are set out in the opinion.

Upon the return of the certificate of the clerk of this Court, at Fall
Term, 1884, a motion of plaintiff was entered for an order of reference
and the framing of an issue to ascertain if anything be due him on
account of rents and profits received by the defendant in possession.

The motion was supported by an affidavit of an agent of the plaintiff,
in which are set out what occurred at the trial, and the action of
the judge in reference to the demand of plaintiff’s counsel for rents,
and the ruling thereon. At the same time, the plaintiff filed his petition
for an amendment or modification of the previous judgment, so as to
let in an inquiry into the liability of the defendant for rents and profits
during his occupation. The application and the facts stated in the
affidavit, were controverted in an opposing verified: apswer of the
defendants.

At Fall Term, 1884, the following judgment was entered:

“The plalnnﬂ moved that the case be referred to the clerk to take
an account of the rents and profits, and for a writ of assistance upon
the coming in of said report, which motion, being debated by counsel
and heard by the court, upon the pleading in the cause and the judgment
heretofore rendered, is refused. From this ruling plaintiff appeals.”
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T. F. Davidson for lentiﬁ.
Armistead Jones for defendants.

Sumrrw, C. J., after stating the facts: The application is not merely
for rents accruing since the rendering upon its merits, but to change
the judgment itself, and open up the general inquiry as to rents,
(259) including those with which the defendant is chargeable before.
The appropriate time to institute the inquiry was after verdict
and before judgment. The orderly and usual mode of proceeding, is to
have all the facts ascertained, and before the court where the action
is to be disposed of, and the rights of the parties settled by the final
adjudication. This was not done, but the rights of the contestants
declared, the plaintiff being entitled to a conveyance of the legal estate
on payment of the sum due the defendant and subject to the contingent
claim of dower. The payment to the defendant must precede the transfer
of title, and now it is propesed to extinguish the debt by proof of the
reception of rents sufficient to discharge it.

We concur with the court, that the judgment ought not, if the power
was possessed to do so, to be disturbed after so long an interval, and
after its affirmation in the appellate Court.

It is manifestly too late after such action, to reopen the controversy
by introducing a new element of strife, after a final adgudwatlon

In Pearson v. Carr, ante, 194, we have so ruled.

This does not deprive the plamtlﬂ of seeking compensation for rents
aceruing since the judgment, inasmuch as they were not recoverable in
this action, and are not concluded in its rendition.

In our examination of the voluminous transeript sent up, much of it
wholly needless, in order to a full understanding of the matter of
appeal, we may have overlooked some part in the case, but the summary
rehearsal of the proceedings we have given, is enough to explain the
grounds upon which the ruling below is sustained. There is no error,
and the judgment is affirmed.

No error. ' Affirmed.

Cited: 8. c., 98 N. C., 539; McCall v. Webb, 126 N. C., 762; Tussey
v. Owen, 147 N. C,, 337T.

210



N.C.] FEBRUARY TERM, 1887.

HupsoN v. COBLE.

(260)
W. W, HUDSON ET AL., ADMINISTRATORS, v. JOHN A. COBLE,.

New Action—Motion in the C‘ause——Sale of Land for Assets—
Parties—Judicial Sales—Statute of Frauds.

1. A proceeding to sell land for assets is essentially equitable, and the court
has all the powers of a Court of Equity to accomplish its purpose.

2. Where relief may be had in a pending action, it must be sought by a motion
in that cause, and if a new action is brought it will be dismissed by the
court ez mero motu, if the objection is not taken by the defendant.

. Before a purchaser at a judicial sale can be held to his bid, the sale must be
confirmed by the court which ordered it to be made.

4. If a purchaser at a judicial sale fails to comply with his bid, the court may
either decree: first, that he specifically perform his contract; or, second,
that the land be resold and the purchaser released; or, third, that without
releasing the purchaser, the land be resold, but in this case, the purchaser
must undertake as a condition -precedent to the order of sale, to pay all
additional costs and to make good any deficiency in the price.

5. Where a purchaser at a sale to make assets failed to comply with his bid,
and the land was resold for a less price, he cannot be made liable in a
new action for such deficiency, but the remedy is by a motion -in the cause.

6. Quere, whether in such case, the administrator or the heir at law is the
proper party to move it, it not appearing that the excess of the first bid is
needed to pay debts.

7. The statute of frauds has no application to judicial sales. .

(Trice v. Pratt, 1 Dev. & Bat. Eq., 626; Murrill v, Murrill, 84 N. C, 182;
Rogers v. Holt, Phil. Eq., 108 ; Singletary v. Whitaker, ibid., 17; Cotton,
ex parte, tbid., 79; Council v. Rivers, 65 N. C., 54; cited and approved.)

w

CiviL acrion, tried before Clark, J., at” February Term, 1886, of
Guirrorp Superior Court. »

The plaintiffs, administrators of William Hudson, finding the per-
sonal estate of the deceased insufficient, instituted, in association with
his heirs at law, a proceeding against the widow in the Superior
Court before the clerk, for a decree of sale of a tract of land (261)
of about 90 acres, owned by him at the time of his decease, and
its conversion into assets to pay his debts and the charges of adminis-
tration. - ' :

The widow, at first demanding that her dower be assigned to her
therein, came to an agreement with the petitioners, whereby she gave
consent to a sale of the land free from any claim of her own on
condition of receiving in lieu thereof $650, the first proceeds of the
purchase money. A judgment was accordingly entered, authorizing and
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directing the administrator to make the sale, on the terms that $700
be pald at once, and the residue in equal parts, with interest, at six
and nine months from the day of sale.

The sale was made on 5 March, 1885, on the premises, and the
present defendant being the last and hlghest bidder, became and was
- declared the purchaser at the price of $2,009.99.

" The defendant did not comply with the terms, and afterwards repu-
‘diated his purchase altogether.

On 10 March, the administrators made report of the fact, and asked
for another sale, which was made the day following.. At the second
sale the land brought $1,633, and this bid, the terms being complied with,
was reported and confirmed on 18 May, and the title directed to be made
when all of the purchase money was paid.

The administrators alone bring the presént action against the first
bidder, the defendant, to recover in damages the sum of $374.99, the
dlﬂerence in the b1ds, lost by the defendant’s refusal to take the land
at his own bid,

The defendant demurs to the complaint, as follows:

" “The defendant, without waiving the many inaccuracies in the state-

ment of the facts, and the omissions to state others, demurs to the com-

plaint, for that it does not show a cause of action against the defendant,
in this:

(262) 1. If they were entitled to any relief, it should have been
asked in the proceeding to sell the land for assets, and they

cahnot institute a new action for the same.

2. According to their own showing, the alleged sale to defendant
was not confirmed and ratified by the court and defendant’s bid ac-
-cepted.

3. They do not allege that any rule or notice was served upon defend-
- ant to show cause why he should not comply with the alleged terms of
sale, or in any other way give him a day in court. '

4. That the alleged sale, according to plaintiffs’ own showing, was not
in such manner and form as to bind him under the statute of frauds.

Wherefore defendant demands judgment whether he shall be com-
pelled to:answer the facts alleged in the complaint, and that plaintiffs’
action be dismissed and defendant recover his costs.”

Upon the hearing, the court sustained the demurrer, dismissed the
action, and adjudged costs to the defendant and the plaintiffs appealed
to thls Court

L. M. Scott for plaintiffs. : o
No counsel for defendant. -
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Surtr, C. J., after stating the facts: We concur with the judge in
the opinion that the action cannot be maintained, and that if the plain-
tiffs (if they, instead of the heirs, are entitled to recover the loss),
have misconceived the mode of reaching the fund, in resorting to an
independent action, the proper remedy must be sought in a proceeding
in the cause, and to- this end the first bid should have been accepted
by the court, and the contract thus consummated. That this is the course
to be pursued in equity is not disputed by appellants’ counsel, and is
fortified ‘fully by precedents. Nor has the statute of frauds
any application to judicial sales, as is held in case of Trice v. (263)
Pratt, 1 D. & B. Eq., 626.

Numerous adjudications -have estabhshed the general proposltlon,
that where relief can be had in a pending cause, it must be there sought.
Murrill v. Murrill, 84 N. C., 182, and many other cases.

In Rogers v. Holt, Phil. Eq., 108, Battle, J., cites Singletary .
Whataker, and Cotton, Ex parte, in the same volume, at pages 77 and 79,
and asserts the proper practice in this langnage: “These cases assert
the power of the.Court of Equity, upon petition for the sale of land
for the benefit of infants, to compel the purchaser by orders made in the
cause, to perform specifically his contract of purchase,” ete.

Even if a bond had been given for the purchase money, it is held in
Council v. Rivers, 65 N. C, 54, that a separate action cannot be
prosecuted to enforce payment, but that the remedy is in an order in
the pending cause, and that this objection to jurisdiction. may be taken
on appeal, or the court may act ex mero motu.

The method of procedure is particularly pointed out by the late Chief
Justice in these words: “The orderly mode of proceeding was for the
court to accept the bid of Coffield and Barnhill, by confirming the
contract of sale, and then upon the matter set out in the report, to
enter a rule against them, to show cause why they should not be re-
- quired to comply with the terms of sale.” He then proceeds to suggest
that the purchasers may be decreed, (1) to specifically perform their
contract: or (2) the land may be ordered to be sold and the purchaser
released ; or (8) without releasing the purchaser, such second sale may be
directed, the purchasers undertaking, as a condition precedent to such
order, to pay the additional costs, and make good any deficiency pro-
duced thereby. The ruling appealed from in that case, was that
without the confirmation the land be resold and the purchasers
pay the difference, if any, in the sales, and the order was set (264)
aside and the ruling reversed.

The form of the present proceedings is essentially equitable, and must
involve, when necessary to accomplish its. purposes, the exercise of
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similar powers. It could never have been intended by the Legislature
to confer the jurisdiction, and leave the court without the means of
making it effectual and complete. The application is in the Superior
Court, the clerk exercises jurisdiction, and any question of law or fact
may be referred to the judge or jury. There is no impediment sug-
gested in the way of the exercise of all the functions pertinent to the
case, and to a full and final determination.

There is no error. Judgment affirmed.

No error. Affirmed.

Cited: Marsh v. Nimocks, 122 N. C, 479 meford . Allen, 180
N. C, 246; Lyman v. Coal Co., 183 N. C 586

B

SAM'L ALBERTSON, ADMINISTRATOR, V. HARPER WILLIAMS ET AL.

Res Judicata—Motion in the Cause.

_ Where the subject-matter of an action has been once determined by the court,
a new action will not be entertained in regard to it. If for any reason
the former judgment ought to be set aside, it can only be done by a motion
in the cause for that purpose if the action is still pending, and if it has
been determined and come to an end, then by a new actlon to- directly
attack it.

(Miller v. Frezor, 82 N. C., 192; Gay v. Stancill, 76 N. C., 369; Long v. Jarratt,
94 N. C., 443; cited and approved.)

Crvir acTioN, tried before C’lark J at November Term, 1886, of
Dvurprin Superior Court.
The defendant Thomas J. Oarr, shemﬂ of Duphn County, and having
in his hands executions against Samuel Houston, the intestate of the
plaintiff, on the 4th Monday of September, 1862, by virtue
- (265) thereof, sold at public sale according to law, a tract of land
belOnging to the judgment debtor to the defendant Harper Wil-
liams at the price of $5,000, bid by him. The purchaser paid of his bid
to the sheriff $809.09, a sum sufficient to satisfy the executions and costs
and no more, retaining the remainder in his hands, $4,190.91, to be
accounted for with the said Houston, as appears from the return made
on the said executions. The deed conveying the land to the purchaser
was made in 1869, the debtor in the meantime remaining in the occu-
pation of the land, represented by the present plaintiff to contain 730
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acres, and to be of the value, in good money, of the sum at which it was
bid off At the time of executing the deed, the said Williams gave him
a bond of indemnity against any hablhty he might incur to the said
Houston by reason of his conveying the title. The present suit was
commenced on 5 November, 1884, against the defendants by the plain-
tiff, as administrator of Houston, to recover the amount of the unpaid
purchase money thus alleged in the complaint to be unlawfully with-
held from him by combination between them.

The answer does not controvert the material allegations of fact made
in the complaint, but sets up as a defense, the institution in 1871, of a
suit by Williams against Houston for the recovery of possession of the
premises, averring himself to be the owner in fee, pending which, a
reference under a rule of court was made to arbitrators, who made their
award and returned it to court, where it was confirmed, and the contro-
versy between the parties in regard to the matters involved in the
present suit settled and finally adjudicated.

Upon the present trial it appeared that a motion was entered by
Houston, for reasons set out in affidavits by himself and one Peter H.
Albertson, and resisted in counter aflidavit of Williams, to recall and
set agide the interlocutory order of reference and the report and its
confirmation, upon which it does not appear what, if any, action
was taken by the court. To sustain the bar of a former adjudica- (266)
tion, the defendant exhibited a record of the suit in ejectment, in
which appears this entry at Fall Term, 1871:

“This cause is referred to James M. Sprunt and A. G. Moseley, with
power to choose an umpire, in case of disagreement, and their award, or
that of their umpivre, is to be the judgment of this court.”

The referees, not controlled by the pleadings usual in an action of the
kind, but in order to a settlement of the conflicting demands of the par-
ties as to the subject-matter in controversy, and the title acquired at the
sheriff’s sale, returned their award to this effect:

“That there is due from Houston to Williams, $874.09 (paid by the
latter to the sheriff), with interest, secured by the land conveyed by the
sheriff, and if said sum be not paid in 90 days, the clerk to be required
to sell the land for cash, and satisfy it, and if paid within the time speci-
fied, the said Williams is to reconvey to Houston by a quitelaim deed.”
The record stops with an order of confirmation, there having been no
exceptions to the report, entered at Fall Term, 1872; for what reason
the cause was discontinued from the docket does not appear.

The plaintiff further offered to show, that after confirmation of the
referees’ award, Williams brought another action against Houston, in
~which he had judgment, and was put in possession of the land.
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The court being of opinion that the former action could not be im-
peached collaterally in the way proposed, excluded the proof. and the
plaintiff excepted.

The plaintiff then asked to have the former cause reinstated on the
docket, to be proceeded with as if no discontinuance had intervened, and
this was refused as not constituting any part of the present action, and

. for that no notice of the motion had been given.
(267)  The court thereupon intimated an opinion that the plaintiff
could not maintain his action until the confirming decree or
order was put out of the way, by motion in the cause, or an independent
action assisting it; in submission to which the plaintiff suffered a non-
suit and appealed.

Thereupon the defendants proposed to supply the defect in the record,
by showing a sale by the clerk, in pursuance of the decree, of said land—
a report and confirmation, and to prove the final decree by affidavit. The
proposal was not entertained and the evidenee not received, forasmuch
as the cause had come to an end by the judgment of nonsuit.

H. R. Kornegd«y fé'r plaintiff.
H. E. Faison and A. W. Haywood for defendants.

Swuirw, C. J., after stating the facts: In all these transactions growing
out of the sale of the intestate’s large and valuable tract of land, it is
nowhere suggested that any part of the purchase money, beyond that
used in payment of the executions, has been paid by the defendant Wil-
liams to any one, and yet he claims the entire property as his own. It
may be, that the clerk sold and he purchased for a sum only sufficient to
pay his own claim and the costs attending the action. But of this there
was. no proof received or preferred at the trial. Williams may have
acquired the legal title and extinguished the plaintiff’s claim to any of
the large surplus produced by the sheriff’s sale.

Assuming that the record concludes with the confirming decree and
contingent order of resale upon the default of the intestate, the action
is incomplete, and should, even after such lapse of time, be reinstated on
the docket and proceeded with, as if no such 1nterrupt10n had taken
place, by executing the order of sale, as was done in Miller v. Frezor,
82 N. C, 192. If the cause, however, has been carried on to its final

consummation, then, as suggested by the court, the only redress
(268) for wrong done the intestate’s estate, would be found in a new
action impeaching the decree or judgment, if sufficient grounds
therefor exist. But whether any, or what remedies remain, it is mani-
fest the present suit cannot be sustained, because the subject-matter of it
has been passed upon and adjudged, and the rights of the parties de-
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termined in the prior suit. This is so upon principle, and is so em-
phatically declared in Gay v. Stancill, 76 N. C., 369, and more recently
in Long v. Jarratt, 94 N. C., 443, in affirmance of the maxim, nemo
debet: bis vexari pro una ¢t cadem causa, as to need no further remark.

The affidavits used upon the motion to vacate the reference and judg-
ment, were wholly irrelevant to the present trial to affect the rights of
the parties, and would be only competent as admissions upon some dis-
puted matter of inquiry.

Nor was there any error in reJectlng the record evidence of the second
ejectment guit, offered to impeach the action of the court in the first,
since it is not competent to do so in the present action; nor, for a Iike
_ reason, in denying the motion to bring forward that unfinished suit, and
thus introduce in this, matter foreign to its purpose.

These rulings are correct, and the judgment of nonsuit must stand.
It is so adjudged. : :

No error. . o o Affirmed.

Cited: Wilson v. Chichester, 107 N. C., 391.

JOHN A. BOGGAN v. CALVIN HORNE.
Evidence—Judge’s C’harge

1. Where the guestion in issue is the value of a horse, the plaintlﬁ may testify
what he gave for the horse, as the actual purchase at the price is an act
done in pursuance of an opinion, and gives greater force to it.

2. Where a book containing entries not.in the plaintiff’s handwriting is offered
by the defendant, the evidence is competent when the defendant testifies
that the entries were made by persons from whom he got the merchandise,
under instructions from the plaintiff, and' when he further testifies that
the book contains everything he got from the plaintiff.

8. Where any part of the judge’s charge is excepted to, the exception should
point out speeifically wherein the error consists.

(McPeters v. Ray, 85 N. C., 462; Bost v. Bost, 87 N. G 477; cited and ap-
proved.)

Crvir AcTioN, tried before Mache J., and a jury, at Sprmg (269)
Term, 1885, of Axson Superior Court,
There was a judgment for the defendant and the plamnﬁ appealed.
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A. W. Haywood for plaintiff.
John D. Show. for defendant.

Surrm, C. J. This action is to recover possession of a bale of cotton,
a horse, and a wagon, claimed under a chattel mortgage made by the
defendant to the plaintiff, in January, 1882, to secure a note of $75, due
on 1 October thereafter. -The property is deseribed in the deed as a
“one-horse wagon, one gray horse, and all my crops of every kind, raised
by me during the year 1882,” of which the bale claimed formed a part.
Under the auxiliary process of claim and delivery, provided in The
Code, sec. 331 and following, the articles were seized by the sheriff and
delivered to the plaintiff, who sold them and appropriated the proceeds
to his own use.

It is unnecessary to advert to the pleadings, further than to say that
the defendant alleged that he had paid the secured debt and discharged
the mortgage. The jury upon issues submitted to them say: (1) That
the plaintiff is not entitled to any of the goods seized; (2) that the de-

fendant did not wrongfully detain them; and (8) that the value
(270) of the cotton is $42.50, of the horse $25, of the wagon $22.50;

and that (4) the compromise and settlement set out in the com-
plaint, as entered into since the commencement of the action, was not
made.

Upon the trial the plaintiff took two exceptions to evidence offered

and admitted against his objeetion.

" Exception 1. The defendant in his testimony said: “The horse was
worth about $75,” and that he “gave that for h1m ?  The exeeption is to-
“the latter part of the statement.

If authomty were necessary, our own ruling upon the competency of
such evidence in the case of M¢Peters o Ray, 85 N. C., 462, disposes of
the question, and we may consider that as an estimate of value, and not .
an opinion expressed. The actual purchase at the price is an act done
in pursuance of an opinion and imparts greater force to it. In Small v.
Pool, 8 Ired., 47, it was held competent to prove what the plaintiff gave,
and what he sold an alleged unsound slave for, in estimating damages in
an action of deceit.

Exception 2. In the course of the defendant’s examination on his own
behalf, a book was produced and identified as belonging to the defendant

(who could not read), in which were entered advances made to the de-
fendant, some of them in the plaintiff’s own handwriting. The items in
the book were read, the plaintiff objecting to any of them going to the
jury not written down by himself. This was during the examination of
the defendant, a witness for himself, and he testified that he “kept this
book for the law. Some things plaintiff put down on it himself. As to
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the others, plaintiff gave defendant orders, and told him to tell the clerk
to put the things down when defendant got them, and the clerk did put
them down when the defendant got them, and this book contains all that
defendant got.”

Again he repeats, “this book contains everything defendant got from
plaintiff,” reiterating the manner in which the entries were made by
merchants who filled the orders. Certainly this meets the objec-
tion, for the fact of receiving these advances by the defendant (271)
and that they are all that were made by the plaintiff, of which
the entries were memoranda to preserve their accuracy, is sworn to and
proved independently; such evidence is clearly proper, and the exception
to the ruling untenable,

The error assigned in the motion for a new trial “in instructions to
the jury” is in terms too vagueto be entertained. The assignment should
specifically point out wherein the erroneous charge consists; and this rule
of practice has been often asserted and its observance required. Bost v.
Bost, 87 N. C,, 477,

There is no error and the judgment must be affirmed.

No error. Affirmed.

Cited: McKinnon v. Morrison, 104 N. C,, 362; Perry v. Ins. Co,
137 N. C., 403; Wilson v. Scarboro, 169 N. C., 656; Canton v. Harris,
177 N. C,, 14.

D. 8. CAGLE v. W. N, PARKER,
Easement— License—Issue—Judge’s Charge.

1. An easement can only be created by a conveyance und_er seal, or by long
user, from which such conveyance is presumed.

2. Owners of land grant a license to other persons “to build a mill and back
water on us, so they don’t back on our bottoms”: Held (1) That the
licende is exceeded when the dam is raised to such height that the water is
ponded back so as to sob the “bottom” and render its drainage impossible,
and make it unfit for cultivation, although it is not actually overflowed.
(2) That it is erroneous for the court to instruct the jury ‘“that damages
would be recoverable only when the grant contained in the license was
exceeded by ponding water on the ‘bottoms.’”

3. That the plaintiff is entitled to have an issue submitted to the jury as to
the amount of annual damages caused by raising the dam above its
original height.
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(272)  Tuis was a civil action, tried before Boykin, J., at the Fall
Term, 1886, of Staxry Superior Court.
There was a verdict and judgment for the defendants, from which the
plaintiff appealed.
The facts are sufficiently stated in the opinion of the Court.

J. A. Lockhart for plaintiff.
Batchelor & Devereux and M. S. Robbins for defendants.

Davis, J. This was a civil action tried before Boykin, J., at Fall
Term, 1886, of Stanly Superior Court.

The plaintiff alleges that he is the owner of valuable land on Rocky
River, in Stanly County; that the defendants own a mill about half a
mile below this land, with a dam across the river; that for two years
previous to the bringing of this action the said dam has caused the
water to pond back on the plaintiff’s land, rendering it sobby and unfit
for cultivation, and rendering valueless two springs on his land that

- were valuable to it, and causing other damage to his land.

The defendants answer and say that as to the allegation that the
plaintiff owns the land mentioned in his complaint, they have not
sufficient knowledge or information to form a belief; that they are the
owners of a mill on Rocky River, but whether it is a half a mile below
plaintifi’s land they do not know, nor do they know that the plaintiff has
any land on Rocky River. The other allegations of the complaint they
deny.  This action was commenced at Spring Term, 1880, and at Spring
Term, 1885, by leave of the court, the defenddnts amended their answer,
setting forth therein the following license, to wit:

“6 October, 1860, Know all men by these presents, that we, the under-

signed, Temperance Austin and C. S. Austin, do give to Sidney Parker
and W. N. Parker full privilege to build a mill and back water

(273) on us, so that they don’t back on our bottoms, for we are the
owners of the land above: if they put the dam down near the

mouth of the race, where they say they will put it, for we claim no

damages on them,

(Slgned) TEMPERANCE AUSTIN,

(Signed) C. S. AusrIN.

Signed, sealed in the presence of ' :

W. N. Parer.”

“The plaintiff contended that the instrument pleaded as a license
does not, in law, convey an easement, and that as a contract there is no
consideration to support it; that the same is not binding on the plaintiff,
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and does not operate against him, and he also denied the execution of the
writing by Temperance and C. S. Austin. These contentions were over-
ruled and the plaintiff excepted.” It is conceded that the plaintiff de-
rived title through the Austins, by deeds dated respectively 18 January,
1874, and 2 February, 1875, and took possession about the date of the
execution of the deeds,

It was conceded that there was a dam in existence at the mill for
soms years prior to the plalntlﬁ’s purchase, and of which he had knowl-
edge, “and there was evidence tending to show that after he became the
owner of the land, the defendants repaired the dam and erected it to a
greater height than it formerly was.”

" The plaintiff insisted that he was entitled to recover damages by reason
of this increased height of the dam, and asked the court to submit the
following issue: ‘

What is the amount of annual damages sustained by plaintiff by
reason of the erection and raising of the new dam higher than the one
erected and in existence at the time of the plaintifi’s entering into pos-
session of the land claimed by him #”

The court declined to submit this issue, and stated that it was (274)
covered by the second issue submitted. The following issues were
submitted by the court:

1. Did Temperance and C. S. Austin both execute the hcense dated
6 October, 18602

2. If so, have the defendants exceeded their license by ponding water
on the bottom lands of plaintiff ¢

8. What is the amount of annual damage to the plaintiff by reason of
the erection of defendants’ dam ? :

The plaintiff excepted to the first and second issues.

The record does not set out the evidence in regard to the executlon of
the instrument relied on as a license, and we must assume that its execu-
tion was duly proved. It is clear that it does not convey an easement,
for an easement can only be created by a conveyance under seal, or by
long user, from which such a conveyahce is presumed to have been
made. Whether the instrument executed by Temperance and C. 8.
Austin operated as an irrevocable license, and, if so, whether the rights
of the defendants under it are limited to the extent of its use by them
under the dam as originally erected and kept up prior to the act com-
plained of by the plaintiff in raising it higher, are questions which we
need not consider, as the plaintiff is entitled to a fnew trial on acecount
of the refusal of his Honor to submit the issue requested, and for im-
proper instructions to the jury on the second issue, as submitted.. “The
court instructed the jury that under the license, the defendants were
authorized to erect the dam to any height, provided it did not, when so
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erected, in any manner overflow the ‘bottoms’ mentioned therein, and
that the increased height to which the dam was built by the defendants,
after the plaintiff purchased the land, did not, of itself, entitle the plain-
tiff to a verdict assessing damages, and that damages would be recover-
able, only when the grant contained in the license was exceeded by pond-

~ ing water on the ‘bottoms,’ upon the aspect of the case presented
(275) to the court, and whether such ‘bottoms’ had been overflowed,

was a question for the jury.”

Even conceding (and upon that point we express no opinion), that
the instrument relied on is an irrevocable license, it does not permit the
defendants “to back water on the bottoms” of the plaintiff. The com-
plaint is, that by the increased height of the dam, made seventeen years
after the alleged license, the water is ponded “back on the plaintiff’s
land, rendering it sobby and unfit for cultivation” and destroying valua-
ble springs. A fair and reasonable construction of the instrument, if
capable of a sensible construction, would not permit the dam to be
erected to such a height as to destroy by sobbing, the bottoms of the
plaintiff. The language is, “privilege to build a mill and back water on
us so they don’t back on our bottoms.” Is it not clear that it was the
purpose of the parties to limit the privilege, so that the bottoms should
not be damaged or destroyed in value? It appears that the privilege
was so used, from the time the dam .was originally erected down to a
short period before the bringing of this action in 1880, as not to cause
any complaint of injury to the bottoms. If, by the increased height of
the dam, the injury resulted to the plaintiff’s land, by sobbing and de-
stroying its value, though not actually overflowed, he was entitled to
damages. It was not necessary that the land should be actually over-
flowed and covered by the water. If so ponded back as to sob the soil
and render its drainage impossible, the plaintiff has a right to damages
for the injury sustained, and he was entitled to the issue which was
refused, without deciding that the instrument set out in the answer was
in any way binding upon the plaintiff. We are of opinion that the court
erred in refusing to submit the’issue requested by the plaintiff, and also
in the instructions given to the jury as to the extent of the defendants’
rights under the alleged license.

The plaintiff is entitled to a new trial. Let this be certified.

Error. : . Venire de novo.

Cited: Wilhelm v. Burleyson, 106 N. C., 389; Hall v. Turner, 110

N. C., 806; Mullen v. Canal Co., 130 N. C., 502; Tise v. Whitaker Co.,
144 N. C., 513; Davis v. Robinson, 189 N. C., 600.
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(276)
E. J. LILLY v. JOHN E. WEST, EXECUTOR.

Statute of Limitation—Lien of Judgmendt.

1. The expiration of ten years after a judgment is docketed is equally a bar
to an action, on such judgment, and to a motion to revive it, being dor-
mant, so that executlon may issue on it,

2. The lien of a judgment expires at the end of ten years from the txme it is
docketed. The only provision which extends this time is that contained
in C. C. P,, sec, 254; The Code, sec. 435,

(Murchison v. W@llwms, 71 N. C, 135; Mauney v. Holmes, 87 N.. C., 428;
Sawyer v. Sawyer, 83 N. C,, 821; McDonald v. Dizon, 8 N, C. 248, and
87 N. C., 404; Lytle v. Lytle, 94 N. C., 683 ; cited and approved.)

THIs was a civil action, tried before Clark, J:, at October Term, 1886,
of Sampsox Superior Court.

Judgment was rendered in favor of the plaintiff, from which the de-
fendants appealed. The facts are sufficiently stated in the opinion of
the Court.

Ernest Haywood and H. E. Faison for plamtaﬁ
J. 8. Stewart for defendont.

Smrra, C. J. The partnership firm of H. & E. Lilly, in an action
instituted upon a promissory note executed by R. C. Lee & Co. and W. P.
Beaman for $1,452.99, dated 27 March, 1861, and due at two months,
recovered judgment which was docketed on' 1 November, 1789, against
the defendants R. C. Lee, W. P. Beaman, Noel Jones and Blackman
Lee, the members constituting R. C. Lee & Co., and the said W. P.
Beaman, personally. Blackman Lee died on 30 August, 1877, and the de-
fendants in this action became by appointment under his will his execu-
tors, and qualiﬁed as such.” On-31 October, 1879, the plaintiffs caused
notice to issue to William Daughtry, admmlstrator of said R. C.

Lee, who had meanwhile died intestate, W. P. Beaman, Noel (277)
Jones and the said John E. West and J. Williams, executors of
Blackman Lee, to show cause before the clerk why leave to issue execu-
tion in enforcement of their judgment should not be given. The motion
for leave was heard on 29 December, 1879, the executors making no
resistance thereto, and the clerk allowed execution to issue within three
years thereafter, against all except the said Noel Jones, who pleaded his
discharge in bankruptey, and as to him it was refused.

On 12 May, 1881, the present suit was commenced by the plaintiff
(during the progress of which the name of Henry Lilly as a co-plaintiff
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was stricken out) against the defendants, said executors, and the devisees
and heirs at law of the testator Blackman Lee, to whom, it is alleged, real
estate has come, subject to the lien of the judgment, and to enforce the
same according to C. C. P., Title XIV, ch. 2, secs.-318 to 324 then in
force but not brought forward in The Code.

A series of answers were put in, in all of which, among other de-
fenses, specially relied on by some of the defendants also, they rely upon
a lapse of ten years as a bar to the action, and, except one answer, the
extinction of the judgment lien by expiration of time during which it
continues in force. It does not appear that any execution did issue
within the three years next after the order of the clerk, nor indeed at
any time before the bringing of the present suit, whose manlfest purpose
is to uphold the Judgment lien by the issue of process to sell the testa-
tor’s land; and so the judgment rendered directs the issue of execution

“ageinst the real .and personal estate of Blackmaon Lee, ot the date of
docketing the said judgment.” Was the judgment, overriding both de-
fenses arising out of the lapse of time, regular and right upon the facts
stated? This is the inquiry presented in the defendants’ appeal. The
argument in support of the ruling attempts to eliminate from the count

of time the three years from the grant of letters testamentary or
(278) of administration before which an action could be begun, insist-

ing that suspending interval interrupted the running of the
statute as well to the lien as to the remedy. C. C. P., see. 319. The
ounly provision, which occurs to us, as having the effect of prolonging the
lien, is found in section 234 of C. C. P., which declares that “the time
during which the party recovering or owning such judgment shall be, or
shall have been, restrained from proceeding thereon by an order of in-
junction or other order, or by the operation of any appeal, shall not
constitute any part of the ten years aforesaid as against, eté.; and fur-
ther, that when on such an appeal, undertaking is given, as is requisite
to stay execution, and an entry on the docket of such judgment made, the
lien “shall cease, during the pendency of such appeal, to be a lien on the
real property of the judgment debtor as against purchasers and mort-
gagees in good faith.” Section 254. None of these circumstances inter-
pose in the present case, and we by no means concur in the suggestion
that the vitality of the lien is extended by the limitations in the section -
authorizing this proceeding. The creditor is not deprived of his remedy
and compelled, to wait.. He has direct access to the personal representa-
tive and the estate in his hands, and if, by reason of the insufficiency of
the personal assets, resort must be had to the land, the lien will be
recognized and the creditor will be first entitled to have his judgment
satisfied out of the proceeds of the land to which the lien adheres. Mur-
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chison v. Williams, 81 N. C., 185; Mauney v. Holmes, 87 N. C., 428;
Sawyer v. Sawyer, 83 N. C,, 821,

The repeal of the act giving a direct remedy against a deceased
debtor’s land transmitted with the encumbrance, indicates an intention
to leave the administration entirely in the hands of the representative,
and the repealed provisions merely added to the creditor’s remedies in
case of delay, and even then the representative is before the court, so
that if he has applicable and unappropriated assets, he may be
compelled to pay the debt and pro tanto exonerate the descended (279)
and devised lands.

The ten years from the docketing of the judgment expired, even if
the reckoning excludes the interval from that period to the first day of
January, 1870, which result we do not mean to admit is produced by
the suspension of the running of the statute of limitations, before the
summons issued in the present case, and this is lost by the efflux of time.

But not less fatal is the objection founded on the limitation put upon
the remedy. The bar is as effectual when it can be interposed by plea
or answer to a motion to revive a dormant judgment that execution may
issue, as to an independent action upon the judgment itself. McDonald
v. Dizon, 85 N. C., 248, reheard and reported in 87 N. C., 404. Nor is
it suggested that its running is arrested upon any of the grounds men-
tioned in C. C. P., ch. 3, secs. 41 to 54 inclusive,

There was error therefore in adjudging that process issue to enforce
the expired lien, or that execution should issue at all. '

It is true the validity of the judgment is preserved by frequent issues
of execntions, and may be sued out and acted on without regard to the
lien, so as to subject such property of the judgment debtor as was liable
to seizure and sale, but even this is lost as to the land after the death
of the debtor. Sawyer v. Sawyer, 83 N. C.,, 321; Lytle v. Lytle, 94
N. C., 683.

The judgment must be reversed, and a new trial awarded, to which
end this will be certified.

Error. : Venire de novo.

Cited: Adams v. Guy, 106 N. C., 277; McIlhenny v. Savings Co., 108

N. C,, 312; Smith, ex parte, 184 N. O, 501; Tarboro v. Pender, 153
N. C., 430.
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(280)
ELIZA A, YOUNG v. LEVI HERMAN, ADMINISTRATOR.

Parent and Child—Implied Promise—Presumption.

1. When a child, after arrival at full age, continues to reside with and serve
the parent, the presumption is that such services were gratuitous.

2, But this presumption may be rebutted by proof of facts and circumstances
which show that such was not the intention of the parties, and raise a
promise by the parent to pay as much as the labor of the child is reason-
ably worth.

(Wzma,ms v. Barnes, 3 Dev., 348; Hudson v. Luiz, 5 Jones, 217 cited and
approved. Hauser v. Sam, 74 N. C., 552; cited.)

Tuis was a civil action, tried before Clark, J., at the August Term,
1886, of Carawsa Superior Court.

The plaintiff is the daughter of the intestate of the defendant, and
brought this action to recover compensation for services which she
alleges she rendered her father in his lifetime while she continued to live
with him next after she became twenty-one years of age, as his daughter.
She does not allege an express promise on the part of her father to pay
her compensation, nor facts tending to prove such an implied promise,
other than that she was of age at the time she did the service alleged
and that the same was very burdensome and much of it disagreeable

The following is so much of the case settled on appeal as it is material
to set forth here:

“It was in evidence by the plaintiff herself, that she was the daughter
of defendant’s intestate; that she has never been married; that she is
now about forty years of age, and that she lived continuously from her
birth with her father to the date of his death, in the latter part of the
year 1885; that her mother died about four years ago; that her father’s

mind has been unsound since some time soon after her mother’s
(281) death; that he never made any agreement or contract to pay her

anything; that she continued to live as a member of the family,
. eating at the common table, and- that at the time of hér mother’s death
her father owned a small tract of land worth about $ .......... , some cattle,
household and kitchen furniture and about $350 in money; that in the
latter part of his life her father became feeble in body and mind and
" required a good deal of attention, and had to be waited upon as a child;
that he had to be undressed and washed by her, sometimes as often as
three or four times a day, and that she had a great deal of filthy and
unpleasant work to do for him, as he was imbecil; that she did all the
cooking and caring for and waiting on the old man, whose condition was
helpless; that her father was born in 1805; that all the property above
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mentioned was consumed except the land and about $50 worth of per-
sonalty; that she considered her services worth $10 per month. There
was also other testimony as to the condition of the intestate’s mind and
body, and as to the character of plaintifi’s services, some tending to show
that he was able to labor and did some labor up to a short time before
his death, and some tending to show on the contrary his total imbeecility;
that nothing had occurred in the family to interrupt the relation between
the father and daughter as they had existed during her infancy; and
that one of his other children assisted her on one occasion when the
father was sick, though she alone remained at home.”

There was a verdict and judgment for the plaintiff, from Whlch the
defendant appealed to this Court.

No counsel for plaintiff.
M. L. McCorkle for defendant.

MerriMoN, J., after stating the facts: Generally, when one person has
done labor or rendered valuable services for another at the latter’s
request, either express or implied, the law implies a promise on (282)
his part to pay the former reasonable compensation therefor.
Ordinarily, in the eourse of the business relations of men, they serve each
other for a valuable consideration, and hence, in the absence of an express
promise to pay in such case, the person doing the services on the part of.
him receiving the benefit, there arises a presumption of such a promise.

But such a promise is not implied in all cases where one person does
service for another, although the latter takes, and intends to take and
have; benefit from it.

This presumption of fact may in some cases be rebutted, and when
rebutted no such promise is implied, and no legal obligation to pay
arises. Thus if the services were rendered as a pure gratuity or simply
in discharge of a moral obligation, no such promise would be implied
and no such presumption would arise. And so also, the relations of the
parties may be such as to rebut such a presumption, as in case of parent
and child. The law of nature imposes on the parent the duty to love,
cherish, protect, help and encourage his offspring; to afford his children
the: beneﬁts of family and domestic ties and proper tramlng To this
end, he labors for his children.

He is not prompted by motives of gain from them, nor does he expect
or desire such compensation—the reward he wishes and hopes for is
priceless and noble—it is, that his children shall fill the just measure of
their being, and thus afford him gladness and satisfaction.

And the same law imposes on children filial duty, that of love, grati-
tude, obedience and reverence; and they are bound by the ties of nature,
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to aid, by such labor and services as they can do, or otherwise, when
need be, in the support of their parents, their home and family. Indeed,
the father is entitled to the services of his child until he or she shall

arrive at the age of twenty-one years. At that age the child
(283) becomes emancipated, that is, at liberty to leave the father’s home,

be free from parental control, and to seek his own fortune where
and as he will, but such ties and obligations are not then completely
broken. :

The child never ceases to owe his parents honor and reverence, and
also, help, support and protection, when he or she needs these things,
whether such wants be occasioned by misfortune or the infirmities of age.
Such duties and obligations are founded in nature, and it is not to be
presumed that they are abandoned. Hence, if the child, though of the
age mentioned, shall continue to live with the father as a member and
part of his family, and shall labor for, or render services to the father,
without any agreement or understanding as to. pecuniary compensation
therefor, the law does not raise the presumption of a promise to pay for
the same, and the child cannot maintain an action against the father in
that respect.

In such case the presumption is, that the parties do not contemplate
or expect the payment of wages on the part of the parent, or payment
for board, lodging, apparel and the like on the part of the son or
daughter.

This 1s the orderly course of the natural relation of parent and child;
the law favors and takes notice of it, and does not hasten to conclude
that they intend to treat each other as debtor and creditor; it presumes
the contrary. But such presumption is not conclusive; it may be re-
butted and the reverse of it established by proof of an express or implied
agreement to the contrary. Such implied agreement may appear from
facts and circumstances which show that both parties at the time the
labor was done, or the services were rendered, contemplated and intended
that pecuniary recompense should be made for the same. The mere fact
that the child on attaining his majority, continued to labor for the
parent as a member of the family for a long while, or that he did bur-

densome and disagreeable labor, is not sufficient evidence of itself
(284) to prove an implied promise to pay wages for it, although the

extraordinary character of the labor might be pertinent evidence
in aid of other competent evidence to raise such implication. Such
implied promise may be proven by pertinent declarations of the parties
in the presence of each other, and facts and circumstances inconsistent
with a purpose ou the part of the parent and child that the latter should
labor simply as a member of the father’s family without wages for his
labor, such as that the father had paid the child wages—had repeatedly
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done so—that the father declared his obligations and purpose to pay
wages; had promised to'do so; that the child had said in the presence of
the father, that he was working for wages and the father did not dissent;
that the child had taken a part of the crop, sold the same on his own
account with the father’s knowledge and consent; that the child had paid
for his own clothing, and the like evidence. Of course such evidence
would be subject to proper explanation, and the opposing party might
produce countervailing evidence.

This seems to us to be a correct and reasonable statement of the rule
of law applicable in this and like cases, although it must be conceded
that there is some diversity of decision on the subject.

The great weight of authority in this and other States is in favor of
the rule as we have stated it above. Its correctness is plainly and ap-
provingly recognized by Ruffin, C. J., in Williams v. Barnes, 3 Dev,,
348; and afterwards, by Pearson, C. J., in Hudson v. Lutz, 5 Jones,
217. The case of Hauser v. Sain, 14 N. C., 552, however, seems to be in
conflict with what is said in the cases cited above, although the learned
Chief Justice who delivered the opinion of the Court in that case, de-
livered that in Hudson v. Lutz, supra. See Schouler on Dom. Rel., 269,
and the numerous cases there cited.

The court below simply told the jury “that when one person (285) °
renders services t0 another, the law implies a promise to pay for
the same what they are reasonably worth, and that the jury in passing
upon the first issue, have the right to consider that the plaintiff was the
daughter of the house, the manner in which she was boarded, provided
for and treated, and if they believe that such board, treatment and pro-
vision was what her services were reasonably worth, they should allow
her nothing; but if from the old man’s mental and physical condition,
they find that she rendered unusual and unpleasant services, and that
these services were not compensated for by her board, treatment, ete.,
they could allow whatever such servieces were, according to the evidence,
reasonably worth, during the three years before suit brought, over and
above what received.”

The court thus in effect ignored the relation of parent and child, and
passed by the rule of law applicable, omitting any allusion to the im-
portant and pertinent question whether or not there was an agreement,
express or implied, between the plaintiff and her father in his lifetime,
that she should have pecuniary compensation for the labor she did. In
this there is error. The jury should have been instructed substantially
as indicated in this opinion. Indeed, the court might, if the whole of
the evidence before the jury was sent up as part of the case on appeal,
have told them that accepting the evidence as true, the plaintiff could
not recover, and they ought te render a verdict in favor of the defendant.
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There must therefore be a new trial. To that end let this opinion be
certified to the Superior Court according to law. It is so ordered.
Error. * New trial.

Cited: Dodson v. McAdams, 96 N. C., 156, 7; Everett v. Walker, 109
N. C,, 182 Grant v. Grant, ibid., 7114, Callahan v. Wood, 118 N. C,,
758; Hicks v. Barnes, 182 N. C., 150; Stallings v. Ellis, 136 N. C., 72;
Dunn v. Currie, 141 N. O., 127; Winkler v. Killian, ibid., 580; Lowrie
v. Ozendine, 153 N. C., 269.

(286)
Z. F. LONG v. B. F. HALL axp OSCAR PEARSALIL, CorarTNERS, ETC.

Levy—Judge’'s Charge.

1. To constitute a levy a seizure is necessary. If from the nature of the prop-
erty, an actual seizure is impossible, some act as nearly equivalent to a
seizure as practicable must be substituted for it.

2. Where there is conflict between the testimony of the witnesses, it is error
for the court to single out one witness and tell the jury “if you believe
him” you must find in accordance with hig testimony.

3. Where the complaint alleges the conversion of seed cotton, the court ought
to charge the jury that the plaintiff must show, by a preponderance of
evidence, the conversion of such cotton; the failure to do so, when re-
quested, is error. .

(Brem v. Allison, 68 N. C., 416; Anderson & Young v. Steamboat Co., 64 N. C,,
399 ; Jackson v. Commissioners of Greene, 76 N. C,, 282; Rives v. Porter,
T Ired., 74; 8. . Poor, 4 D. & B., 384 cited and approved.)

Ta1s was a civil action, tried before Boykin, J., at February Term,
1886, of the Superior Court of Ricumoxp County, to recover the value
of certain cotton mentioned in the complaint.

The complaint, among other things, alleges in substance, that the
plaintiff was the sheriff of Richmond County, and as such, had in his
hands on 81 August, 1881, four executions, amounting in the aggregate
to $693.51, issued from the Superior Court of Robeson County to the
sheriff of Richmond County, in pursuance of judgments in favor of
Wisenfield & Co., against one J. D. Jowers, obtained before a justice of
“the peace in Robeson County, and duly docketed in the Superior Courts
of Robeson and Richmond counties.

That on 2 September, 1881, the plaintiff levied said executions on
“about 9,000 pounds of seed cotton in gin-house and erib, the property
of the said J. D. Jowers, the defendant in the execution,” and on
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6 September he levied ‘on all the matured crop of cotton in field (287)
at J. D. Jowers’, in Richmond County, adjoining the lands,” etc.,

and “that by virtue of said executions, levies and his office of sheriff of
Richmond County, he took possession of said property, and became the
legal owner thereof,” ete., and that afterwards the defendants wrongfully
converted to their own use, about 7,500 pounds of said seed cotton, and
about 2,500 pounds of the matured crop in the field.

All the allegations of the complaint are denied by the defendants.

The plaintiff offered in evidence duly certified transeripts of the judg-
ments, executions and levies.

John Leach, witness for the plaintiff, testified as follows: “I was liv-
ing at Shoe Heel in 1881; was merchandising, the firm being McLean &
Leach. The deputy sheriff (Morrison) went to Jowers’ place and levied
upon cotton; we shipped the cotton to Hall & Pearsall (defendants), at
least a portion of it—most of it to them; cotton was then worth 9 cents
a pound, lint—seed cotton worth 3 cents a pound. To the best of my

recollection, we shipped it all to them—45 or 46 bales. It was in the
" seed when we got it, and we ginned and shipped it to Hall & Pearsall.
This includes the growing matured crop. I don’t say they received all,
but the bulk of the 9,000 pounds in the gin-house. We took the cotton
because it belonged to us. We made advances to Jowers, and took three
liens to secure us. We advanced $1,100 or $1,200 worth up to 2 Sep-
tember, 1881. Jowers’ farm was one and one-half miles from Shoe Heel
in Richmond and Robeson counties. Morrison came to Shoe Heel 2 Sep-
tember, 1881. I saw him before he went to the farm; he said he came
to levy upon the growing crop, but he did not think it was right, and
he didn’t think he had a right to levy; that he would wait until he saw
Mr. Shaw, who was then in New York. I saw Jowers before Morrison
went out to the farm, and he turned over the crop to us; after
that, we had control of the crop. I don’t know that Morrison (288)
went over the crop. Jowers never had any control over the erop
after he turned it over to us. I found 5,000 or 6,000 pounds in gin-house
and crib on Jowers’ place, and carried it off three or four days after-
wards from the gin-house. Morrison came to Shoe Heel two or three
days afterwards. We found no one in charge of the cotton when we
took it. I can’t say as to shipping the identical cotton in gin-house to
Hall & Pearsall. The little crib looked as if it had been nailed and
broken open. I can’t say as to the gin—house After we got the cotton,
we ginned and shlpped it to Hall & Pearsall in a few days, accordlng to
my best impression.”

D. M. Morrison, witness for plaintiff, testified : “In 1881 I was deputy
gheriff of Richmond County, and Z. F. Long was the sheriff; had the
executions in my hands against Jowers—four of them; went to Jowers’
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place and I-vied on the seed cotton in the gin-house, and some I put in
the cribj nailed one door of gin and locked the other, and fixed floor the
best I could, and locked the erib. There were about 9,000 pounds seed
cotton—didn’t weigh it—about 100 pounds in the crib; found cotton in
gin-house on Jowers’ place; levied on it in gin-house on 2 September,
1881, and levied on growing crop on the 4th or 5th after; had no con-
versation with Leach before the levy; had a talk with him the second
time I went to levy; didu’t tell him that I would not levy upon the grow-
ing erdp, except some corn, which was some time thereafter; had no
conversation with him as to the 9,000 pounds in gin. On the 4th or
6th I levied on the growing crop. I had executions with me; found
negroes in the field picking cotton, and drove them out, telling them I
had executions and would levy, and they left. When I levied on the
2d, I left the cotton in the gin-house—went to sell on the 22d of Sep-

tember. My possession was as I told you. I went through the
(289) field two or three different ways, told the hands I had executions

in favor of Wisenfield & Co., against Jowers, and think I read
them, and told them to leave, and they did so; they were colored people.
Patterson, a white man, came out; they came outside of the field into a
little enclosure; don’t recollect that I examined cotton then; put nobody
in charge of cotton in the gin, or of the growing crop, after the levy.
I went back to Rockingham, thirty miles from Jowers’ farm, after the
levy. On day of sale, I sold growing erop, and McNeill & McNeill, as
attorneys for Wisenfleld & Co., bought it and I delivered it to them.
The cotton in the gin was not sold; only sold what was bought that
day.” :

Louis Johnson testified, that McLean & Leach hired him to haul
cotton, and that he got some out of the gin-house and some out of the
crib from Jowers’ place. . . . Jowers opened the crib, but witness.
did not know how.

This was the case for the plaintiff. The defendant then offered in
evidence three agricultural liens, executed by Jowers to McLean &
Leach, copies of which are filed with the record, one for $700, dated
1 April, 1881, recorded in Richmond 29 April, 1881, one for $700,
dated 11 August, 1881, and recorded in Richmond 8 September, 1881,
aud one for $300, dated 1 April, 1881, and recorded 28 April, 1881, in
Robeson County.

John Leach testified for the defendants, that he was a member of the
firm of McLean & Leach, and that Jowers’ farm was in Richmond and
Robeson counties. . . . The gin-house, crib and cotton growing in
the field were on the part in Richmond. MecLean & Leach had advanced
under the liens $1,699.12 to 1 October, 1881; had advanced $1,300 from
1 April to 2 September. . . . Before the levy and before Morrison
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went to the farm, Jowers had delivered the crop to McLean & Leach to
satisfy their liens, and he then had nothing more to do with it. McLean
& Leach gathered the crop. The cost of gathering and shipping

were about $500. Advancements, costs of gathering, etc., were (290)
about $1,800 or $2,000. . . . Jowers did business in 1881

in Shoe Heel, Robeson County; voted there; slept and ate there; has
been there ever since in the same way; is now deputy sheriff of Robeson
County. . . . The crop was turned over to McLean & Leach on
2 September, and they sent a man there the next day to take charge. At
that time they had struck no balance to ascertain the amount due. No
change was made in the manner of keeping account with Jowers.
McLean & Leach were having the cotton picked in the field from 2 to
92 September, the day of sale. . . . Jowers had but one house, and
it was in Richmond County; he had charge of the place and called it
his home. He had no place in Shoe Heel of his own. He lost his home
place a short time after this. Three issues were submitted to the jury:

1. Is the plaintiff the owner of the property described in the com-
plaint?

2. Did the defendants unlawfully and wrongfully convert to their
own use 7,500 pounds of seed cotton, and 2,500 pounds of cotton growing
and matured, levied on by plaintiff, or any part thereof?

3. If so, what damages did the plaintiff sustain?

Defendants asked his Honor to charge:

1. If the jury believe that prior to 1881, J. D. Jowers had been a
resident of Richmond County, the mere fact of his eating and sleeping
at Shoe Heel would not of themselves divest him of his residence in
Richmond.

2. If they believe that McLean & Leach and Jowers agreed on the
property to be sold, the presumption is that the right of property passed
at once, unless there be something to indicate the contrary intention;
and this is so, although nothing is said about payment or delivery, and
the property passed immediately to McLean & Leach.

3. That plaintiff can only recover such an interest as Jowers (291)
owned at the time of levy; and if prior to levy Jowers had bona
fide transferred for value to McLean & Leach the crop described in the
pleadings, the plaintiff cannot recover.

4. If the jury believe that plaintiff, through his deputy Morrison,
made a levy on the property, and afterwards abandoned the levy, he
cannot recover in this action; that it was his duty to take actual posses-
sion of the property in the gin-house and crib, and remove it to a place
of safety, and if he failed to do so, the plaintiff cannot recover.

5. That before plaintiff can recover, the jury must be satisfied from
the evidence, that the cotton received by defendants, if they received
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any, was the identical cotton levied on by Morrison, if he did make such
levy, in the gin-house and crib on 2 September, 1881, and the same as
to growing crops that were grown on Jowers’ farm in Richmond County,
and gathered between 6 and 22 September, 1881.

6. That as plaintiff alleges the conversion of seed cotton, he must
prove that defendants received and converted seed cotton; if he fail to
do so, he cannot recover. Proof that they received cotton in bale, or
lint cotton, is not proof that they received and converted seed cotton.

His Honor gave instructions 1, 2 and 4, with modifications, one of
which was: “That if the jury believe that the plaintiff abandoned the
levy made on the property deseribed in the complaint, then the plaintiff
cannot recover, but that it was not the duty of the plaintiff to take
actual possession of the property, or to remove it. That the defendants
contended that the plaintiff had abandoned the levy; but if the jury
believe the facts in regard to the levy as testified to by Morrison, that
there had been no abandonment of the levy; that if Morrison went there
and took possession of the cotton in the gin-house and crib, and locked

up the same and nailed the doors, and left it so and came to Rock-
(292) ingham, with the intention of returning and selling the same, and
did so return, this would not be an abandonment.”

The other prayers for instructions were not given.

The verdict was in favor of the plamtlff and defendants moved for a
new trial:

1. For refusal to give instructions asked for by defendants.

2. For misdirection in the charge as given, and remark to juror at
the conclusion of the charge.

(This remark was in response to a question asked by a juror, “Sup-
pose Jowers was not a resident of Richmond County at the time of the
execution of the lens, but that before the levy he had turned the prop-
erty over to McLean & Leach, for a debt due to them, what would be the
effect of it?’ to which his Honor replied, “that he had already charged
them that they could not consider that in this case, as the evidence did
not present this view.”) '

3. For expression of opinion, in that he informed the jury that the
levy -had not been abandoned by the plaintiff.

The motion for a new trial was overruled, and judgment given in
favor of plaintiff on the verdict, from which defendants appealed.

T. A. McNeil for plaintiff.
W. H. Black and W. H. Neal for defendants.

Davis, J., after stating the facts: We need not consider the alleged
error; in the response of his Honor to the inquiry of the juror, nor the
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questions raised by his refusal to give the third and sixth instructions
asked for, as we are of opinion that the defendants are entitled to a new
trial for error in the charge complained of, and for refusal to give the
fifth prayer for instruction to the jury.

His Honor seems to have assumed that there was no evidence (293)
upon the question of levy and abandonment, except that con-
‘tained in the testimony of the witness Morrison, whereas the witness
Leach testifies to a conversation with Morrison, in regard to the levy, in
which Morrison said he did not think he had a right to levy, and that he
would wait until he saw Mr. Shaw, who was then in New York. Morri-
son denies that he had any conversation with Leach before the levy.
Leach further testifies, that before Morrison went out to the farm,
Jowers had turned over the crop “to us,” meaning McLean & Leach, and
that after that, they had the control of it. Where there are conﬂicting
statements, as a rule, the judge ought not to single out a witness and
“say to the jury, “if you believe him, you must find in accordance with
his testimony.” -“There may be,” says Reade, J., in Brem v. Allison,
68 N. C., 4186, “cases where it would be proper, but generally it is safer
to put the case to the jury upon all the evidence, with proper explana-
tions.” See, also, Anderson & Young v. Stwmboat Co., 64 N. O 406;
Jackson v. Commissioners of Greene, 16 N. C., 282,

If the witness Leach is to be believed, the property never was seized
by the plaintiff. In Riwves v. Porter, 4 Ired., 76, Ruffin, C. J., says: “It
answers the purpose of giving notoriety to the levy, for the officer to
take possession of the chattels on the premises, provided he remain there
with them, so as to be in a situation to exercise that dominion which
owners in possession usually exercise”” Here the testimony of Leach
would leave it in doubt whetlier the plaintiff ever had or exercised any
dominion over the property. ‘

A seizure is necessary, and if from the nature of the property (as is
the case with the growmg crop, but not of the cotton in the gin and
crib), an actual seizure be impossible, some act as nearly equivalent to
a seizure as practicable, must be substituted for it. 8. v. Poor,4D. &
B., 385.

The defendants were entitled to the instructions asked for in (294)
the fifth prayer. The complaint alleges the conversion by the
defendants of seed cotton. There is no evidence that they ever received
any seed cotton, but it is insisted that the baled cotton shipped to them
by McLean & Leach was the same cotton, after it was ginned, which
they (McLean & Leach) bad gotten from the Jowers place. Whether-
this was a fatal variance between the allegations of the complaint and
the proofs, as insisted by the defendants, or not there was some question
as to whether the cotton received by the defendants was the identical
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cotton claimed to have been levied on by Morrison, and the defendants
were entitled to have it considered by the jury. The witness Leach says
(and his was the only testimony that in any way connected the defend-
ants with the cotton), “we shipped the cotton to Hall & Pearsall (de-
fendants), at least a portion of it—most of it to them. . . . To the
best of my recollection we shipped it all to them—45 or 46 bales,” and
afterwards he says: “I cannot say as to shipping the identical cotton in
the gin-house to Hall & Pearsall” Forty-five or forty-six bales of cot-
ton are many times greater, in quantity than the seed cotton claimed by
the plaintiff would have yielded, and the only witness upon the point
says that he cannot say that it included the identical cotton. It was the
duty of the plaintiff to show, affirmatively, by a preponderance of evi-
dence, that it was the identical cotton, and if the evidence presented auny
question on that point, it was for the jury to weigh and determine it.
The defendants are entitled to a new trial. Let this be certified.
Error., New trial.

Cited: Farthing v. Dark, 109 N. C., 299 Gregg v. Mallet, 111 N, C,,
795 Bowman v. Trust Co., 170 N. C,, 303; §. v. Moore, 192 N. C., 210,

(295)
D. D. BURLEYSON ET AL.-v. LLOYD WHITLEY.

Will—Conditional Devises—ILapsed Legacy.

A testatrix gives and devises her whole estate for the support of her mother
during her life., She further provides that “if L. W. will stay on my
land and rent as much as he can well manage, and pay the customary
rent for mother E. M.’s support, so long as she lives, then at her death
I give and devise to him, the said L. W., my Bird place, etec, . . . She
further disposes of all that may be left at her mother’s death. Her mother
died before the testatrix:; Held, That the devise was for the benefit of
the mother, and intended to be a remuneration for what the devisee might
do for her, and the devise falls with the object for which it was made.

(Nunmnery v. Carter, 5 Jones Eq., 370 ; Lefler v. Rowland, Phil, Eq., 143 ; Woods
v. Woods, Busb., 290, Whitehead v. Thompson, 73 N. C., 450; McNeely v.
McNeely, 82 N.. C.,, 183; Willons v. Jordan, 83 N. C., 871; cited and ap-
proved.) ~

Tuis was a civil action, tried before Boykin, J., at Fall Term, 1886,
of Stanry Superior Court.
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The land in dispute belonged to Rebecca L. Mann, who died leaving a
will, which was admitted to probate on 20 March, 1883. The dispositions
made of her property therein are as follows:

“T give and devise to my beloved mother, Elizabeth Mann, my whole
estate, both personal and real, or for it to be put to the use of taking
(“care of” evidently omitted) her She cannot manage it. I want my
executor, Travis Redwine, to take my whole estate, both personal and
real, in hand and pay himself out of it, and pay some person to take
care of mother, Elizabeth Mann, and see that she is taken care of right.
If one does not use her right, try another Rent my land if you can for
her support.

“If Lloyd Whitley will stay on my land and rent as much of it as he
can well manage, and pay the customary rent for mother, Elizabeth
Manvn’s, support so long as she lives, then at her death, I give
and devise to him, the said Lloyd Whitley, my Bird place, fifty- (296)
seven acres of land, to have and to hold to him, the said Lloyd
Whitley, I will and bequeath to him henceforth and forever; but if he
does not rent and stay on my land so long as she lives, if any other
person that she wants will rent it, then the same way, I then give and
devise to them whosoever it may be, my Bird place, fifty-seven acres of
land, to have and to hold to them forever. But if no one will not rent
my land, sell it as she needs it. Sell the Bird place first and see that
mother is treated right and has plenty, so long as she lives. After pay-
ing my executor, and mother has all she wants as long as she lives, then
if there be anything yet left, it is then to be divided into five parts. I
then give and devise to Louisa Burleyson two-fifths of it all, to have
and to hold for her, the said L. A. Burleyson, I will and bequeath to
her henceforth and forever. I then give and devise to Joseph S. Burley-
son, one-fifth, to have and to hold to him, the said J. S. Burleyson, I will
and bequeath to him henceforth and forever. -I then give and devise to
Elizabeth A. Burleyson one-fifth, to have and to hold to her, the said
E. A. Burleyson, T will and bequeath to her henceforth and forever. 1
then give and devise to sister Jane Burleyson one-fifth, to have and to
hold to her, the said Jane Burleyson, I will and bequeath to her so long
as she lives; then it is to be equally divided between L. A. Burleyson,
J. S. Burleyson and E. A. Burleyson. In witness,” etc.

. The agreed facts, out of which in the construction of the will the
controversy arises, are these:

The plaintiff, E. N. J. Burleyson, designated as sister Jane by the
testatrix, is her sole heir at law as well as devisee, and the other infant
plaintiffs, also devisees, are children of Jane. The defendant, at the
death of the testatrix, was residing on the Henry land, also belonging
to her but not specifically mentioned in the will, and five or six
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(297) months afterwards moved to and has since occupied the Bird

tract, to await the judicial construction of the clauses of the
instrument relating to himself, and the determination of the question of
title thereto. Elizabeth, the mother and Rebecca, the testatrlx died
on the same day, the former tWo hours before the latter.

If upon these facts, in connection with the proper interpretation of
the will, the court shall be of opinion that the plalntlffs are entitled to
recover the land in defendant’s possession, then it is agreed judgment
shall be entered for the plaintiffs, otherwise for the defendant.

The court rendered judgment for the plaintiffs and the defendant ap-
pealed.

" M. S. Robbins and 8. J. Pemberton for plaintiffs.
J. A. Lockhart for defendant.

Swurrr, C. J., after stating the case: The instrument to be interpreted
has been drawn by an unskillful hand, but it discloses throughout a pre-
dominant purpose to make ample provision for the comfort and con-
venience of the mother of the testatrix during her remaining life, and
this even, if necessary, to the extent of consuming the entire estate. To
agsure care and attention to her wants, and the continued residence of
the defendant upon another tract and an appropriation of rents for so
much as he may be able to cultivate of it to the mother’s support, she
devises at her mother’s death, the Bird tract to the defendant in fee
simple. The defendant did remain on the land until the death of Eliza-
beth, which occurred just before that of the testatrix, thus dispensing
with the conditional requirements of the devise, or rather, rendering
their performance impossible.

Now under these circumstances, does the devise to the defendant fail
altogether, or is it relieved of the super-imposed burdens and rendered

absolute? This is the question to be solved.
(298)  The inquiry is not embarrassed with the ruling in cases where
a preceding limited estate to one, lapses by the donee’s death
before that of the testator and lets in the remainder at once as a- present
astate, as is held in Billingsley v. Harrss, 17 Ala., 214. Here the bene-
ficial purposes are united with the devise itself, the one being the con-
sideration and inducement for the other.

In Nunnery v. Carter, 5 Jones Eq., 370, the bequest was to a son,
“provided he take care of his mother; if not, to be whose that does take
care of her.” She died in the lifetime of the testator, her Liusband. It
was decided that “the legacy vested and was relieved of the burden im-
posed by the event, for the reason that the condition was not the sole
motive of the bequest.” Battle, J., in the opinion, quotes with approval
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from 2 Williams Executors, 786, in which the latter says, “with respect
to conditions precedent which are impossible, a different rule is appli-
cable to bequests of personal property from that which is prevalent
respecting deviges of realty. DBy the common law of England, if a condi-
tion precedent is impossible, as to drink up all the water in the-sea, the
devise will be void,” adding that, “when a condition precedent to the
vesting of a legacy is impossible, the bequest is single, that is discharged
of the condition,” etec. The Court however, annex a further limitation,
that the legacy will be “void only when the impossible condition is the
sole motlve of the bequest.”

his ruling was affirmed soon after in Lefler v. Rowlamd Phil. Eq.,
143, where the testator left the greater part of his estate to his son,
coupled with the qualification that he “should live with me my lifetime
and in case he will do so and help me pay all my just debts and demands
against me and treat me and his mother with humanity and kind-
ness,” ete.

The son died before the father, and it was declared that as “it (299)
appears that the sole motive w1th the testator for leaving the
greater part of his estate to his son John, to the exclusion of all his
other children, was that John should live with him and help him pay
hus debts as Well ag treat his parents with ‘humanity and kindness,” the
intervention of the act of God rendering the performance of ‘the condi-
tion upon which he was te have the property, 7 impossible, no interest

vested which could be transmitted to his issue under the statute. Rev.

Code, ch. 119, sec. 28.

Our case i not affected by the ruling in Woods 9. Woods, Busb., 290,
where land was devised with a charge of $300 to be paid to one who died
in the testator’s lifetime, and in Whitehead ». Thompson, 79 N. C., 450,
where land devised was charged with similar payment to be made to
others who died before the testator, since in these cases the 'legacies,
though charged, are distinet, and had lapsed so as to divest the estate
of the incumbrances. We refer to some other adjudications having an
indirect bearing upon the case: McNeely v. McNeely, 82 N. C., 183;
Willons v. Jordan, 83 N. C., 371,

These cases, with our own reasoning, conduct us to the conclusion
reached by the court, that as the devise was entirely for the benefit of
the mother, and intended to be a remuneration only for what the devisee
" might do in her behalf, the devise falls Wlth the object for which it was
made.

There is no error. J udgment afﬁrmed.

No error. Affirmed.

Ciited: Tyson v. Tyson, 100 N. C., 368; Askew v. Dildy, 188 N. C., 148.
B



IN THE SUPREME COURT. [97

CLAYTON . CAGLE.

(300)
EPHRAIM CLAYTON v. J. H. CAGLE.

Conveyance by Corporation—Trust—Statute of Limitations.

1. A deed, which purports to be made between “C. M., president of the D. R.
Manufacturing Co.,” and “W. M., trustee,” ete, and bears the signature
and seal of “C. M.,” with the suffix of “President of the D. R. Co.,” and
algo of the trustee, with but one subscribing witness, is not in form and
effect, the deed of the corporation, but is the personal act of the president,
and, if effectual at all, can only pass his interest in the property.

2. When the statute of limitations is a bar to the trustee, it is also a bar to
the cestué que trust for whom he holds the title, both at law and in equity.

(Insurance Co. v. Hicks, 3 Jones, 58; Davidson v. Alexander, 84 N, C., 621;
Bason v. Mining Co., 90 N, C., 417; Welborn v. Finley, 7T Jones, 228;
Herndon v. Pratt, 6 Jones Hq., 327; Blake v. Alman, 5 Jones Eq., 407;
Clayton v. Rose, 87 N. C,, 110, cited and approved.)

THIs was a civil action, tried before Avery, J., at August Term, 1886,
of Buncousz Superior Court.

The case on appeal contains the following statement of facts:

On 19 April, 1846, James W. Patton, Charles Moore and Thomas
R. Miller, contracted to sell the tract of land described in the complaint,
and -executed their bond to make title thereto to the Davidson River
Manufacturing Company, a corporation created under a special enact-
ment of the General Assembly, of which they and others associated with
them in the contemplated enterprise, were members. On 3 April, 1851,
the said Charles Moore, its president, and by its direction, executed
a deed, undertaking to convey therein, the interest of the company in
said land to William Williams, in ¢rust, among other things to in-
demnify and save the plaintiff from loss by reason of his having become
liable on’certain negotiable paper, to which the said Patton and Moore

were sureties, discounted at the Braunch Bank of Cape Fear,
(801) at Asheville, for the benefit of the company, and the moneys
received therefor appropriated to its use.

The deed, of which we have a copy in the transcript annexed to the
complaint, purports to be made “between Charles Moore, president of
the Davidson River Manufacturing Company, of the one part, and
William Williams, trustee, of the county of Buncombe, and State of
North Carolina, of the other part,” bears the signature and seal of
Charles Moore with the suffix, “President of Davidson River Company,”
and also of the trustee, with but one subscribing witnéss.

On the same day the certificate of the county court clerk of Hender-
son shows an acknowledgment before him “by the maker thereof,” and

an immediate registration.
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The land in dispute, at the time of the execution of the deed in
trust, was in the territorial limits of Henderson, from which it was
subsequently detached, and is part of that constituting the new county
of Transylvania, in which there has been no registration, and this
county was formed in 1867. The indebtedness to the bank provided for
in the deed, after a renewal for the unpaid balance, increased by a
further loan of $400, was afterwards put in suit, and upon an agreed
compromise, the plaintiff paid $871.67 in discharge of the demand.

It was admitted that title had been divested out of the State since the
year 1863.

The defendant exhibited in evidence a deed for the premises made by
Moore and Patton to himself, and proved that he purchased and paid
full value without actual notice of the deed in trust or of any claim
of the plaintiff to the land; and that since the execution of the convey-
ance to himself in 1863, he had been in the actual, open, notorious and
adverse possession of the same, claiming it as his own up to the time
of trial. :

The suit was begun on 2 January, 1880. (802)

The plaintiff, conceding that the defendant had not actual
notice of the previous deed, insisted that by reason of the original regis-
tration, he had constructive notice of its existence and terms, and was
therefore in law equally affected.

The court was of opinion that the defendant was not affected with
notice of the deed, and that his deed, as color of title, supported by the
long and continuous adversary possession under it, was sufficient to bar
the plaintifi’s action. The plaintiff, in deference thereto, suffered a
nonsuit and appealed. »

No counsel for plaintiff.
Charles A. Moore and (Feo. A. Shuford for defendant.

Suara, C. J., after stating the facts: I. The deed in trust is not in
form and effect that of the corporation, so as to transfer its equitable
estate, arising out of the making of the title bond, to the trustee. It
is the personal act of the president, its chief officer, and if effectual at
all, can only pass his interest in the property. Ins. Co. v. Hicks,
3 Jones, 58; Davidson v. Alexander, 84 N. C., 621.

IT. If the deed were in form a corporate act, it has not been executed
by the company either in the manner authorized by the common law,
or under the provisions of the statute then in force. Rev. Code, ch. 26,
sec. 32.

The essential conditions required to make effectual a conveyance of
real estate owned by a corporation, have been sufficiently pointed out
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in the recent case of Bason v. Mining Co., 90 N. C., 417, and need no
further elucidation or comment.

The case presented in the facts then is simply this:

IT1. The plaintiff claims, as a secured creditor, a lien upon the land
by virtue of the deed to Wllhams made in Aprll 1851, and a right to

have it sold for the satisfaction of his demand. The defendant
(808) holds under an absolute conveyance from Moore and Patton
. to himself, executed in 1863, and his possession and exercise of
exclusive proprietary rights over the property ever since, without inter-
ruption from others. Most undoubtedly the latter must prevail, there
being no suggestion of any disability resting upon the depositary and
owner of the legal title. The annexation of trusts to the legal estate,
cannot arrest the operation of the rule which, under the circumstances,
ripens an imperfect into a perfect title, since during all this period the
defendant was exposed to the action of the true owner, and his negli-
gence in bringing it tolls his entry and bars his right of action. Rev.
Code, ch. 65, sec. 1, repeated in The Code, sec. 145. The interest of the
cestus que tmst is, as against strangers to the deed, under the protection
of the trustee, and shares the fate that befalls the legal estate by his in-
action or indifference. Hill Trustees, *267; Wood Lim., sec. 208; Ang.
Lim., sec. 390.

The principle has been distinetly adjudged in this Court Wellborn
v. Finley, 7 Jones, 228; Herndon v. Pratt, 6 Jones Eq., 827; Blake v.
Allman, 5 Jones Eq., 407; Clayton v. Rose, 87 N. C., 110.

We therefore sustain the ruling of the court, and affirm the judgment.

No error. Affirmed.

Cited: King v. Rhew, 108 N. C., 700; Culp v. Lee, 109 N. C., 679;
Ervin v. Brooks, 111 N. C., 860; Clark v. Hodge, 116 N. C., 766;
. Cross »v. Craven, 120 N. C., 833; Caldwell v. Mfg. Co., 121 N. C,,
341; Deans v. Gay, 182 N. C., 231; Power Corporation v. Power Co.,
168 N. C., 221.

R. H. HUMPHREYS v. J. W. FINCH.
Buvidence—Principal and Agent—Estoppel—Bond.

1. When the only issue submitted to the jury is, “Was the seal opposite the
name of the defendant, on the note at the time that he signed it,” evidence
that there was no amount specified in the note at that time and that
double the amount agreed on was inserted in the space left for that pur-
pose, after the note was signed by the defendant, was incompetent, and
could only be competent on a general denial of its execution.
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2.,An agent, to bind a principal under seal, must have authority conferred
by a writing under seal; and a sealed instrument which is changed by an
agent who has no authority by writing under seal, has no force to bind
the principal.

3. Whenever an act is done or statement made by a party which capnot be
contradicted without fraud on his part, and injury to others whose conduect
has been influenced by the act or admission, the character of an estoppel
will attach to what otherwise would be matter of evidence.

4. When a principal verbally authorizes an agent to fill up with a specific sum
a blank in a bond, left with him for that purpose, and then to deliver it
in its completed form and obtain money on it, and another person acting in
good faith and with no knowledge of these facts advances money on such
bond, such principal is estopped from setting up the defense of want of
authority in the agent, and denying his liability on the bond.

5. But if such bond were invalid, this would not invalidate the act of borrow-
ing, which was thus authorized, nor remove the liability tbhus incurred by
those whose names are subscribed to the bond and on whose credit the
borrowing took pldce; and this is hardly a departure from the form of
demand in this action.

(McKee v. Hicks, 2 Dev., 3719; Davenport v. Sleight, 2 D. & B., 381; Grakam
v. Holt, 3 Ired., 300; Marsh v. Brooks, 11 Ired., 409; Bland v. O’'Hagan,
64 N. C., 471; Mason v. Williams, 66 N. C., 565; Saunderstm v. Balance,
2 Jones Eq 322; cited and approved )

Trrs was a civil action, tried before Boykin, J., at September (304)
Term, 1886, of Davinson Superior Court.

This action, begun before a justice of the peace on 30 January, 1886,
and, after trial and judgment against the defendant, carried by his
appeal to the Superior Court, is to recover the balance due, after certain
endorsed payments, upon the following written instrument:

: (305)
$300. 22 November, 1884.

One day after date, we promise to pay to the order of R. H.

Humphreys three hundred dollars at 8 per cent interest. Value received.
Cmas. L. Herrmaw., (Seal.)
J. W. Fixcn. (Seal.)

The defendant entered as pleas these memoranda, to wit: “General
issue, payment and set off, counterclaim, acecord and satisfaction, surety
for Chas. L. Heitman, etc., non est factum.”

On the trial before the jury, the plaintiff introduced in evidence a
note signed by C. L. Heitman and John W. Finch, the defendant, in
the sum of three hundred dollars. The defendant when he began to
introduce testimony, proposed to prove that when he signed the same,
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the amount had not been inserted in the body of the note, insisting that
if such be so, then he would not be liable for the payment of the
said sum, and the note would be null and void as to him. He further
proposed to prove, that he had agreed with the said C. L. Heitman to
sign a note for him, in the sum of one hundred and fifty dollars, and
that after he had signed the said note in blank, the said Heitman
filled in the blank by inserting the sum of three hundred dollars. The
court, upon objection of the plaintiff, excluded the proposed testimony,
being of the opinion that if the seal opposite the name of the defendant
was his seal, then the defendant would be responsible in law to the
holder for the payment of the note. The defendant denied that the seal
opposite his name was affixed thereto by him, or that it was written on
the note at the time he signed it. The defendant excepted to the ruling
of the court, excluding the testimony. The court then submitted to
the jury the following issues, to wit:

Was the seal opposite the name of defendant, J. W. Finch, on the
note at the time that he signed it? To which the jury responded in the

affirmative. The defendant and the said Heitman were partners
(806) in certain business enterprises, and the defendant had on two
or three prior occasions signed other notes for Heitman, wherein

the amounts had not been inserted. The plaintiff advanced the money
on the said note to Heitman, without any knowledge or information and
without notice of the alleged defects and irregularities in the execution
of the same.

There was a verdict for the plaintiff. Motion by the defendant for
a new trial. Motion refused. '

Judgment signed by the court for the plaintiff. Appeal by defendant.

Frank Robbins for plaintif.
M. H. Pinmzx for defendant.

Suira, C. J., after stating the facts: While the only specific. issue
submitted to the jury was as to the presence of the seal opposite the
name of the defendant when his signature was affixed, and this is
found against him, he was not allowed to prove the ingertion in the
space left open for the purpose, of a sum double that agreed upon
between them. This evidence was not pertinent to the inquiry drawn
up, and could only be competent upon a general denial of the execution
of the paper. Except for this latter purpose, it was properly excluded,
and this may have been the ground of the ruling of the court. But we
are willing to consider the question of the effect of such proof, if fully
establishing the fact, upon the defendant’s liability.
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The general proposition is not controvertible, that an agency to bind
a principal by an instrument under seal (and this includes every
essential part of it), must be created and the authority conferred by
a writing under seal, and this in actions at law has been repeatedly ruled,
as the cases to which we have been referred abundantly show. McKee v.
Hicks, 2 Dev., 879; Davenport v. Sleight, 2 D. & B., 381;
Graham v. Holt, 3 Ired., 300; Marsh v. Brooks, 11 Ired., 489; (807)
Bland v. O’Hagan, 64 N. O, 471,

But while the instrument has no legal force as a covenant of the
principal, when changed by an agent possessing written or oral authority
only to act, a question arises whether one who verbally authorizes an
agent to fill up a blank with a specific sum of money, left open and in
his hands for the purpose, and then deliver it in its completed form,
ghall be at liberty when this is done and money obtained from another
acting in good faith and with no knowledge of the fact, to disavow
his obligation and consummate the fraud upon the holder. In a blended
system of law and equity, shall the party who puts the means in the
hands of his agent to get money upon a false assurance of his own
liability, and with nothing to excite suspicion as to the integrity of the
transaction upon the paper or otherwise, be allowed, when the money
has been thus obtained upon hig credit, to set up the defense and escape
responsibility ¢

In Mason v. Williams, 66 N. C,, 565, it is decided that one who has
title and knows he has, who is present at a sale of the property as
belonging to another, and is silent when it is publicly announced in his
hearing before the bidding begins, that all persons claiming the same
are requested to make known their claims, is not at liberty to deny the
title acquired by an innocent purchaser at such sale. This was upon a
sale of a steam engine.

In Saunderson v. Ballance, 2 Jones Eq., 322, the same doctrine was
in a measure applied to a sale of land, except that the purchaser was
required to repay the party estopped the money he paid for the land.

If by such conduct persons are not allowed to set up title to prop-
erty and cause the loss of the money paid by an innocent purchaser,
why should the defendant be permitted to avail himself of the want
of sufficient legal authority in the agent to supply the blank in the bond,
where, by his own act, he virtually declares to all who may
take the paper, that such authority has been conferred? (808)

It has accordingly been held, where a defense to an action upon
a bond was set up by some of the obligors, sureties, that it was not to
be delivered until executed by another surety of which no indication
was seen in the paper or otherwise given, that it could not be available
to the sureties. Dair v. United States, 16 Wall,, 1.

: 245



IN THE SUPREME COURT. : [97

HUMPHREYS v. FINCH,

Delivering the opinion, Dawvis, J., thus declares the law.

“Sound policy requires that the person who proceeds on the faith
of acts or admissions of this character, should be protected, by estopping
the party who has brought about this state of things, from alleging
anything in opposition to the natural consequences of his own course
of action. It is, accordingly, established doctrine, that whenever an act
is dome, or statement made by a party, which cannot be contradieted
without fraud on his part, and injury to others, whose conduct has
been influenced by the act or admission, the character of an estoppel
will attach to what otherwise would be mere matter of evidence.”

To this he adds, that “in the execution of the bond, the sureties de-
clared to all persons interested to know, that they were parties to the
covenant, and bound by t.”

This ruling is affirmed in Butler v. United States, 21 Wall,, 272,
and extended to embrace a case where every blank was left in the form
of the writing to be filled, and was filled, this being done by the
prinecipal, “in the scope of his apparent authority.”

But if the bond be a nullity, and no obligation imposed by it upon
the defendant, it is not the less true, that authority was given to borrow
the meney upon the face of the paper, not limited, and we see no reason
why the act of borrowing does not itself create the liability, even if the

attempt to give it in the shape of a covenant proves ineffectual,
(309) and this is hardly a departure from the form of the demand in
the action.

Its essence is the recovery of the unpaid residue of the money loaned,
due on the bond or on the antecedent agreement expressed in it. The
invalidity of the bond cannot invalidate the act of borrowing upon the
credit of both whose names are subscribed to it, nor remove the liability
thus incurred to repay. But it is unnecessary to pursue the inquiry
further.

There is no error, and the Judgment must be affirmed.

No error. Affirmed.

Cited: Cadell v. Allen, 99 N. C., 545; Allen v. B. R., 106 N. C., 523;

Martin v. Buffaloe, 121 N. C., 36; Rollins v. Ebbs, 137 N. C., 358;
8. ¢c., 138 N. C,, 145; Lumber Co. v, Price, 144 N. C., 56.
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JOHN DICKERSON v. W. R. WILCOXON ET AL.
Judgment—Practice.

1. Ordinarily a judgment is conclusive as to all matters entering therein,
and objection thereto should be taken at the time the judgment is
_ rendered

2. But when it appears from the record that an issue is raised by the
pleadings, which is left open and undetermined, it is error to enter final
judgment before such issue was tried.

" 3. When such issue was as to assets in the hands of an administrator to pay
debts of the intestate, it was not erronecus for the court to refuse to
allow execution to issue de bonis propriis before such issue was tried.

Tuis was a civil action, tried before Graves, J., at Sprlng Term,
1886, of Asue Superior Oourt

The plaintiff, Jackson B. Hosh and Allen Parkins, in the year 1855,
formed and thereafter carried on a mercantile copartnership until its
dissolution, in the spring of 1857. Allen Parkins died in 18..., leaving
a will, which was duly proved, and the defendants appointed executors
therein, who accepted the trust and undertook its discharge. On _
6 November, 1869, the plaintiff commenced his action to have an (310)
account taken of the firm transactions and for judgment for what
may be found due him. The complaint alleges that the defendants have
come into possession of assets, more than sufficient to pay off all the
debts of the testator, and the answer denies that the defendants have
any assets.

At April Term, 1870, reference was made to E. F. Foster to take and
state an account, and hlS report afterwards made, was set aside, and
reference made to J. P. Martin.

The latter filed his report at Fall Term, 1872, in which he finds due
from testator to the plaintiff $623.70, and recommends Judgment to be
entered for that sum.

To the report the defendants filed exceptlons, one of wh1ch was to the
proposed entry of judgment agalnst them in the absence of all proof of
their having assets.

At Spring Term, 1883, counsel entered into the following agreement
“In this case, it is agreed that the Hon. J. C. L. Gudger shall take
all the papers in the case and find all the facts in the case necessary
for a full determination of all the issues on the exceptions and the plead-
ings; that no further evidence be filed or offered, other than the deposi-
tions now on file and the testimony taken before the commissioners
now on file, all of which are to be-considered by the, judge, who shall
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determine the same at his convenience before Watauga Special Term,
in July, 1883. Either party may appeal within twenty days after notice
of judgment.”

Thereupon the following judgment was filed by Judge Gudger:

“This cause coming on to be heard upon the following depositions,
ete., and the report of J. P. Martin, the commissioner last appointed in
this case, and being heard, the court doth adopt the findings of facts of

said J. P. Martin, and it is adjudged that the exceptions thereto,
(311) filed by the defendants, be overruled; said exceptions are hereto

appended, marked ‘A’; and it is further considered and ad-
judged, that the plaintiff have and recover of the defendants the sum of
$623.70, with interest thereon from Fall Term, 1872, of Ashe Superior
Court, together with the costs of this action, to be taxed by the clerk.
It is further adjudged that the notes and accounts mentioned in the said
report, if any remain on hand, be placed in the hands of ...
who is hereby appointed receiver, and who, upon giving bond in the
sum of §500 as required by law, will proeeed to collect the outstanding
notes and accounts. The said receiver will report to the court from
time to time as to the sums thus collected. The cause is retained for
further orders.”

“An appeal is hereby granted if desired. Bond fixed at $25. The
name of the receiver is left blank and can be filled by the parties as they
may agree, and in default of agreement application can be made for
appointment.”

Upon this judgment, on 18 March, 1884, an execution was issued,
commanding the sheriff to satisfy the same de bones testatoris, “and if
no such property can be found, then out of the property of the defend-
ants,” ete.

On 28 April, 1884, the defendants filed a petition setting forth,
amongst other things, “that the judge did not pass on the defendants’
plea of fully administered and no assets, neither has there been any
finding or judgment fixing these defendants with assets belonging to
their testator’s estate, or in any way making them personally responsible
for this judgment or any part thereof, and praying that the sheriff be
restrained from selling their property (which had been levied on) under
said execution, until they have an opportunity at the next term of said
court, to move to set the same aside as having been wrongfully and in-

formally issued, and for such other and further relief,” ete.
(312) On 5 May, 1884, Shipp, Judge, ordered that, “The clerk of
Ashe Superior Court will issue an order restraining the plaintiff,
ete., to desist from further proceedings in this case until Wednesday,
14 May, 1884,” ete.
On 9 May, 1884, said order was issued and served.
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On 12 May, 1884, it being the Spring Term of said court, upon due
notice it was ordered by Judge Shipp, “That the restraining order here-
tofore made in this cause be continued until next term of Ashe Superior
Court, and in the meantime that an issue be made up, to be tried at the
next term of this court, whether or not the defendants have fully ad-
ministered the estate of Allen Parkins, and whether they had any assets
belonging to said estate, and if so what amount.

It was further ordered by the court that the old notes, judgments and
accounts belonging to said estate be delivered to the defendants to make
all of them they can for the estate.

At the August Term, 1885, Judge Avery vacated so-much of said
order as required an issue as to assets to be submitted to the jury, the
court being of opinion that the issue as to assets, if raised by the plead-
ings, had already been adjudicated; and further ordered that execution
de bonis propriis be restrained until the next term of the court, and that
notice issue to defendants to show cause at the next term of the court
why execution shall not be issued de bonis propris.

Both plaintiff and defendants excepted to the order of the court,
reserving their right to take the benefit of said exception after the ﬁnal :
judgment in the same.

On this order execution de bonis testatoris was issued, returnable to
Spring Term, 1886, and returned, endorsed nulla bona. Notice also
issued for defendants to show cause at next term why execution de
bonis propriis should not issue against them.

At Spring Term, 1886, his Honor, Judge Graves, defendants having
filed an answer to rule:

“Adjudged upon the face of the proceedings, reports, orders (313)
and decrees heretofore made, that the defendants have shown
cause why execution de bonés proprits should not now be issued. Rule
discharged.”

Plaintiff excepted to the order, on the ground that his Honor erred in
declining the motion of the plaintiff for execution de bonis propriis,
and appealed to the Supreme Court.

Daniel G. Fowle for plaintiff.
Geo. N. Folk filed a brief for defmdants

Sumita, C. J., after stating the facts: The sole question brought up
by the appeal, arises out of the refusal of the judge, upon the record, to
award an execution against the pérsonal goods of the defendants. While
the possession of assets was directly averred and denied, and a material
issué thus raised, which it was necessary to dispose of before the char-
.acter of the final judgment could be ascertained, it has manifestly never
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been considered by the referee, nor, so far as the record discloses, passed
on by the judge. It was distinctly recalled to notice in an exception to
the report. The agreement that the judge should take the case and find
“the facts necessary for a full determination of all the issues on the
exceptions and the pleadings,” confines him to the proofs already taken,
and therefore he could not affirmatively find any faet of which no evi-
dence was furnished. In order to charge a representative with assets,
they must be shown to be, or, ought to have been, in his hands, and in
the absence of all proof, the only possible finding; if there be any finding
at all, must be in the negative. The entering up of judgment generally,
was therefore-not warranted, inasmuch as its legal effect then was to
charge the defendants with assets, and to require them, if the debt could

. 'not be made out of the effects of their testator, after notice, to
(314) show cause, and when no cause is shown, to pay it out of their

own property.

Now, was it out of the power of the court so far to reopen the cause
and reform the judgment, as to permit an inquiry to be made as to the
assets? or could the judgment be so modified as not to charge the
- defendants personally? or is it a case of wrong without remedy ?

The argument of the appellees’ counsel assumes the latter to be the
correct view, for the reason that the objection should have been made
upon the rendition of the judgment. Ordinarily this is so, and the
controversy as to every matter entering into the judgment is concluded
and settled.

But we think it plain, the dispute before the referee and transferred
to the judge, was as to the relations of the partners and the indebtedness
of the deceased partner to the one who sues. The resources of the debtor
were not the subject of inquiry before either, and the question of assets
is left by both, open and undetermined. The error lies in the entering
of a judgment before this inquiry was made. We must put this con-
struction upon the record to avoid obvious and unintended injustice, and
therefore we concur in the refusal of the court to direct the issue of the
execution asked, until the preliminary matter is settled. There is no -
error. This will be certified for further action in the court below.

No error. : , Remanded.

Cited: 8. c., 99 N. C,, 587; Hardy v, Carr, 104 K. C., 36.

250



N.C.] FEBRUARY TERM, 1887.

ANDREWS v, BEAM.

(315)
J. M. ANDREWS ET AL, v. D. BEAM.

Public Road—Gates—Jurisdiction of Commassioners.

1. Jurisdiction to license the erection of a gate across a public road is con-
ferred by The Code, sec. 2058, on the Board of Supervisors of Public
Roads. This applies to roads already established.

2. Jurisdiction to lay out, ete., public roads, is conferred by section 2023, on
the board of county commissioners; and in the exercise of this power,
they may grant to a party over whose land any new road ordered by
them to be laid out may pass, the right to erect gates across such
road.

Tris was a petition for the laying out and establishing a new road,
brought by appeal of the petitioners from the order of the board of
county commissioners of Ruraerrorp County, and heard before Shipp,
Judge, at the Fall Term, 1885, of the Superior Court of said county.

In November, 1883, more than forty of the citizens, residing in Logan
Store Township, of Rutherford County, applied to the board of county
commissioners by petition in writing, for an order to lay out and estab-
lish a public road between certain terminal points therein mentioned,
some three miles in length, and over and along a cartway which had long
been in use. The proposed road for about half the distance passes over
land belonging to D. Beam, who alone by answer resisted the applica-
tion. Afterwards Beam hlmself interposed by petition, and asked the
board for leave to enclose his Houser plantation of 475 acres, at his own
expense, under the stock law then in foree, with the right to erect gates
across the roads leading through the same.

The following action was taken in the premises by the board :

“In the matter of a petition to lay out a public road from the Pun-
chen Branch, on the Shelby and Morganton road, to Logan’s Store
post office.

“This cause coming on to be heard upon the petition, and (‘316)

upon the answer of D. Beam, the defendant, and the evidence in-

troduced, it is ordered and adjudged that the prayer in the petition for
a public road be granted, and that a public road be laid off as asked for
in said petition, beginning at the Punchen Branch, on the Shelby and
Morganton Road, and running thence with the old cart-way to the post-
office at Logan’s Store; said road to be laid out with as little prejudice
to land and erclosures along it as may be, and with as much advantage
to the inhabitants as possible.

“And let an order issue, and the sheriff of this county is ordered to
summon a jury to lay out the same as the law directs, and to assess any
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damages private persons may sustain, and make report of the same, and
that the petitioners and the defendants each pay one-half the costs of
this petition.

“The above order is made, and the road to be laid out, upon condition
that D. Beam have the’ perllege of establishing and keeplng up two
gates on his Houser place, at such points as he may choose, said gates to
be kept in good order for the convenience of the public.”

From this order the plaintiffs, under section 2039 of The Code, took
an appeal to the Superior Court.

When the case was called for trial, his Honor said that in his opinion
there were no issues to be tried by the Superior Court, and dismissed the
appeal. From which order the plaintiffs appealed.

W. P. Bynum for plaintiffs.
M. H. Justice filed a brief for defendant.

Smrrn, C. J., after stating the faets: It will be noticed, that the
removal by appeal or otherwise to the Superior Court, authorized by the
section referred to, contemplates a trial by jury of any issue of fact

which may arise and become material to the action of the com-
(317) missioners, and while this is the primary object, it is equally

manifest that any error in law committed by them in exercising
the conferred power, may be inquired into and corrected in the Superior
Court. The appeal given to this Court will, however, bring-up for
review only erroneous and specified rulings made by the judge of the
Superior Court.

There is no suggestion in the record of any irregularity or disregard
of the requirements of the statute in acquiring jurisdiection of the sub-
ject-matter, authorizing the intervention of the judge of the Superior
Court; nor of any controverted fact, to be passed on by the jury. There
was then no wrong pointed out to be redressed by an appeal. The
proper judgment then to be rendered was perhaps one of affirmation, but
the dismissal of the appeal has the same effect in leaving the action of
the commissioners in force and undisturbed.

The appeal to this Court, as is correctly argued in the brief of counsel
of the appellee, can raise the only question of the legal efficacy of so
much of the action of the commissioners as gives the defendant or con-
testing party the privilege of erectlng and maintaining two gates on his
land across the road, to be kept “in good order for the convenience of
the publie.”

The authority to license in proper cases, and thus avoid the expense
of double fencing, the putting up of gates across a public road is as
explicitly conferred in section 2058 upon the board of township super-
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visors, as is that to establish highways upon the county authorities, and
when an independent movement to secure this privilege or license in
reference to existing roads is made, it must be before the former body,
to whose discretion the exercise of the power is committed.

But inagmuch as the laying out of highways is entrusted to the
county commissioners, and this may be done without restrictions, we
see no reason for refusing the authority to establish them, with
such conditions, as without serious detriment to the public, lessen (318)
.the damages which would otherwise fall upon the owner of the
land passed over, and when these eonditions are such.as may be annexed
to the enjoyment of the easement by the separate subsequent action of
the subordinate township supervisors. We confine the qualifying re-
strictions to such as are incident to the use of the public easement, and
recognized as such by the law itself. Why, it may be asked, when the
public sanction is sought and the whole subject is before a body with
ample jurisdiction to allow or refuse the application of those who desire
the highway, should the owner of the land over which it is to pass, be
driven to another tribunal in seeking a relief which, as incidental to the
application, ought to be given as a qualification of the allowance of the
highway?

No sufficient reason for denying this right to the commissioners ap-
pears to us, and a resort to the form of procedure prescribed in the
section (2058) becomes necessary only in cases of roads already estab-
lished, and this for the greater convenience of the landowner himself.

_There is no error and the judgment is affirmed.

No error. Affirmed.

Cited: McDowell v. Insane Asylum, 101 N. C., 659,

D. M. STANTON v. J. M. HUGHES axp WIFE,
Pleading—Practice—Rescission of Contract—New Trial.

1. The defendant, in his answer commingles the facts which he relies on
both as ground for a rescission of the contract, sued on by plaintiff, and
also as constituting a counterclaim: Held, 1. That when relied on as
ground for rescission of the contract, these facts were deemed to be
denied without replication; 2. The Court will not rescind a contract when
the parties cannot be restored to the status occupied by them when the
contract was made; 3. The right to recover damages for deceit in the
sale of land, effected by fraudulent device and representation, is settled;
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4, The defendant could only be entitled to interlocutory judgment and
writ of inquiry of damages by the jury. This was not asked in this case,
and therefore not passed on. He was not entitled to final judgment in
either form. :

2. There was no error in setting aside the verdict as against the weight of
the evidence; therefore this could not be appealed from.

(Price v. Becles, 78 N. C., 162 ; McDowell v. Simms, Bush. Eq., 130; Pettijohn
v. Williams, 2 Jones Eq., 302 and 356; same case, 1 Jones, 145, and 2
Jones, 33; cited and approved.)

(819)  Turis was a civil action, tried before Clark, J., at February
Term, 1886, of GuirForn Superior Court.

The parties to the detion on 1 September, 1882, entered into a cove-
nant whereby the plaintiff agreed to sell and deliver to the defendants
at the railway station in Greensboro, certain grist and flouring mills
then in operation at LaGrange, in Lenoir County, with all the fixtures
and appurtenances and the material of the building wherein they then
were, for the price of $3,050. The defendant covenanted to pay for the
same the said sum as follows: the sum of $200 in cash, of which the
freight was to be part, the execution of four several bonds, the first for
$250, payable at twelve months; the others for $450 each, payable re-
spectively at 2, 3, and 4 years, all bearing interest from date; the con-
veyance of lands in Guilford of the estimated value of $1,250, and the
making of a mortgage deed upon the lot on which the machinery was to
be placed, to secure the deferred parts of the purchase money. The
goods were delivered early in October and received by defendant, who
paid the freight, was allowed some small deductions and gave his note
for $28.52, the residue of the $200, and complied with his other stipu-
lations in giving the four bonds, conveying the said lands and making
the mortgage to secure the residue of the debt.

No other payments have been made, and the two first bonds having
matured, the present action was instituted to recover judgment on them,

and to procure a foreclosure and sale of the mortgaged lot upon
(820) which the structure for the mills and machinery had been erected,

under a provision in the deed authorizing a sale upon a default
in respect to any of the bonds therein secured.

The defendants answer and as a defense allege false and fraudulent
representations of the capacity of the mills for doing work, and in other
material particulars entering into the value of the property under which
they were induced to enter into the contract of purchase, and have been
deceived and wronged, and they demand a rescission of the contract; or
a recoupment upon the agreed price, or damages:compensatory for the
deceit and fraud practiced in the sale, to be deducted from the plaintiff’s
demand.
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Three issues were passed on by the jury, which with their responses to
each are as follows:

1. Did the plaintiff make any false and fraudulent representations as
gset out in the answer, to induce the purchase of the mill and the execu-
tion of the notes secured by the mortgage? Answer: Yes.

2. Did defendant buy and give his notes and secure the same by reason
of the false and fraudulent representations made by plaintifi? Answer:
Yes.

3. What damages hath the defendant sustained, if any, by reason of
the fraud and deceit practiced upon him by +he plaintiff¢ Answer:
None.

On the rendition of the verdict of the jury as above, the plaintiff
moved for a new trial upon the judge’s minutes, and to set aside the
verdict as being against the weight of evidence. The defendants opposed
plaintiff’s motion, and on, their own behalf made counter-motion for
decree of rescission and restoration to their former position. On con-
sideration, his Honor granted the plaintiff’s motion and overruled that
of the defendants.

The defendants thereupon prayed an appeal in open court, and had
the same entered of record.

L. M. Scott for plaintiff. (321)
Dillard & Morehead filed a brief for defendants.

Surra, C. J., after stating the facts: When the trial was entered
upon, the defendants moved for judgment rescinding the contract of
sale, for that their answer demanding this was a counterclaim, the facts
alleged in which not being controverted, were to be taken as true. The
court, not acceding to this view, denied the motion, and directed the
trial to proceed, with the result shown in the verdict, the jury finding
the false and fraudulent representations set out in the answer to have
been made, and that by reason thereof the defendants were induced to
make the purchase, but that no damages had accrued thereby to them.
The answer, it will be observed, while ave'rring the facts upon which
their defense rests, commmgles such as go in avoidance and also consti-
tute a counterclaim. The prlmary and preferred relief, the annulling
of the entire contract, is matter in avoidance, and is deemed to be con-
“troverted without a replication; The Code, sec. 268; Price v. Eccles, 73
N. C., 162; while the same matter, as furnishing a cause of action for
compensating damages for the fraud and deceit, which leaves the trans-
action to stand as a sale and transfer of the title, constitutes a counter-
claim. In our opinion, the case is not one for a rescission, for the
obvious reason that the parties cannot be restored to the status occupied
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at the making of the covenants, in consequence of dispositions since
made of the property. McDowell v. Sims, Bush. Eq., 130; Pettijohn v.
Williams, 2 Jones Eq., 302; and again in same volume, 356.

The right to recover remuneration in an action for deceit in the sale
of land or fishing grounds, effected by fraudulent devices and represen-
tations, is settled by the case between the same parties, reported in

1 Jones, 145; and again in 2 Jones, 33.
(822) The defendants, however, demanded a judgment of rescission,

and in this were properly overruled. They did not demand an
interlocutory judgment and an inquiry of damages by the jury, and
hence their right to this was not passed on by the court. The defendants
certainly were not entitled to final judgment in either form. There
being no error in this ruling, there could be no appeal from a judg-
ment setting-aside the verdict as having been rendered against the weight
of the evidence, and especially with such repugnant findings.

The judgment must be affirmed. Let this be certified.

No error. ‘ Affirmed.

Cited: Buffkins v. Eason, 110 N. C., 266.

MATTHEW MOORE v. HENRY J. FAISON.

Lessor and Lessee—Sublessee—Lion.

1. When a lessee sublets a part of the farm he becomes lessor to his sublessee
and is entitled to the same lien on his crop which the statute gives to a
lessor.

2. The original lessor, after his lessee has paid him in full, has no lien under
the statute on the crop of the sublessee for advances made by him to the
sublessee.

(Montague v. Mial, 89 N. C., 137, cited and approved.)

CrviL action, tried on appeal from the judgment of a justice of the
peace, at November Term, 1886, of Duprixn Superior Court, before
Clark, J. :

The plaintiff, as landlord, rented certain premises for farming pur-
poses to one David Cameron, who subrented a part of the same to one

John Newell.
(828)  The plaintiff made certain advances to subtenant Newell, with-
out the request and not at the instance of the tenant Cameron.

256



N.C.] FEBRUARY TERM, 1887.

MooORE v. FAISON.

The defendant made advances to Newell at the request of Cameron,
who assumed and became responsible for the payment thereof; and for
such advances Cameron seized (under claim and delivery before a justice
of the peace) certain of the crop raised by subtenant Newell on said
premises, and delivered the same to defendant in payment of said ad-
vances—the value of the crop being less than $50.

This action was brought by plaintiff to recover of defendant the sum

of $33, due by subtenant Newell to the plaintiff for said advances.
"~ It was in evidence that Cameron had paid to plaintiff the amount of
rent and all advances, and had comphed with all the stipulations con-
tained in his lease. It was further in evidence that the property turned
over to defendant was less in value than the advances made to subtenant
Newell by the defendant, at the request of tenant Cameron.

Upon this state of. facts the court gave Judgment against plaintiff for
costs, and the plaintiff appealed.

W. B. Allen for plaintiff.
Ernest Haywood and H. E. Fawon for defendant.

Surth, C. J., after stating the facts: The statute of 1876-77, in direct
terms, vests in the landlord, who leases his land to a tenant, all the crop
grown on the rented land in possession until the rent is paid, the other
stipulations in the agreement fulfilled, or damages given instead, and
until the lessor or his assignors “shall be paid for all advances made and
expenses incurred in making and saving said crop.” The Code, sec. 1754.
These statutory relations grow out of the contract of lease for the
security of the landlord and in aid of the credit of his tenant when his
necessities require such advances to enable him to make and
harvest his erop, and thus assure to both the fruits of his labor. (324)
The lien given for supplies furnished grows out of the relation of
the parties and is incident to that relation. The statute does not take
in advances made to laborers, or sublessees acting under a subordinate
and subsequent letting from the lessee, who, so far as relates to the
lessor, are but agencies employed by him in carrying out his own agree-
ment, at least unless made with the privity and assent of the lessee. In
such case, practically the advances are to the lessee himself, and the
statute affixes the lien. But the crop, in whatever manner raised, as
well when the sublessee, as such, cultivates the land, or it is cultivated
by employees under the direct control of the lessee, becomes subject to
the statutory lien by force of the statute, his obligations to the landlord
being primary and paramount to any subsequently created, as is decided
in Montague v. Mial, 89 N. C,, 137.
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In the present case the plaintiff Moore made the advances for which
the action is prosecuted, not to his own lessee, Cameron, but to the sub-
lesses of Cameron, Newell, with whom the plaintiff has no contract rela-
tions, and this, not only without his request or at his instance, by which
Cameron himself was supplying the wants of his own tenant, through the
defendant Faison. For the manner of furnishing is tantamount to its
being done by Cameron himself, so far at least as concerns the plaintiff’s
asserted claim to a prior lien for his advances. Cameron, for advances
made to ks tenant, would occupy towards him the relation of lessor with
the rights incident to that relation, but it would be in subordination to
those acquired by Moore in his original letting of the land, since what-
ever arrangements are entered into by Cameron they are under and by
virtue of the lease obtained from the owner of the premises. Montague

v. Mial, supra. _
(825) It is suflicient for determining the appeal to say that Moore,
in voluntarily crediting, not his own lessee, but one engaged in
performing the obligations of Cameron, under Cameron’s control, can-
not assert a lien therefor, and, as every stipulation in his lease has been
complied with, his right of possession terminates. There is no error.
Judgment affirmed.
No error. Affirmed.

Cited: Brewer v. Chappell; 101 N. C., 254; Jarrell v. Danvel, 114
N. O, 214; 8. v. Crook, 132 N. C., 1054; Land Co. v. Cole, 197
N. G, 457.

D. F. KINNEY v. P. F. LAUGHENOUR.,

Execution against the Person—Arrest—Constitution—_Seduction.

1. It is the duty of the clerk of the court, upon the application of the plain- ‘
tiff, to issue, in proper cases, the execution against the person, under
sections 442, 447 and 448(3) of The Code.

2. Such execution should command the sheriff to arrest the defendant and
commit him to the jail of the county from which it issued, until he shall
pay the judgment or be discharged according to law.

3. Section 291(2) of The Code, authorizing the arrest of a person in an action
for seduction, is not in conflict with the provision of the Constitution pro-
hibiting imprisonment for debt.

(Moore v. Mullen, 771 N. C., 327; Hoover v. Palmer, 80 N. C., 313; Moore v.
Green, 73 N. C.,, 8% ; Long v. McLeod, 88 N. C., 3; Houston v. Walsh, 79
N. C., 85; and Peebles v. Foote, 83 N. C., 102; cited and approved.)
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THIs was a motion upon the return of an execution against the person,
heard before McRae, J., at Spring Term, 1886, of Davipsox Superior
Court.

In the complaint, the plaintiff alleges the cause of action against the
defendant for the seduction of his step-daughter, who was at the time
thereof a member of his family and his servant. At the time the
summons was issued, the plaintiff obtained the warrant of arrest, (326)
which was duly executed upon the defendant.

In the course of the action he obtained a judgment against the de-
fendant, and thereupon an execution duly issued against hls property,
which was returned unsatisfied.

Thereafter an execution issued against his person, of which the
following is a copy:

- Davipson County—Svuvrerior CovUrr.

D. F. Xinney, Plaintiff,
against Ezecution.
P. F. Laughenour, Defendant.

Tuz State oF Norre CAROLINA, g
To the Sheriff of Yadkin County—Greeting:

Whereas, judgment was rendered on 7 September, 1885, in an action
between D. F. Kinney, as plaintiff, and P. F. Laughenour, as defendant,
" in favor of said plaintiff, and against the said defendant, for the sum
of two hundred dollars as damages, and two hundred and sixty-one and
25-100 dollars as cost, as appears by the judgment roll filed in the
office of the clerk of said court; and whereas, the said judgment was
docketed in this county on 7 September, 1885; and the sum of two
hundred dollars as damages, and $261.25 as cost are now due thereon,
with interest on two hundred dollars from 7 September, 1885; And
whereas, an execution against the property of the said P. F. Laughenour
has been duly issued to you and returned unsatisfied:

You are therefore commanded to arrest the said P. F. Laughenour,
the defendant herein, and have his body before said court, at its next
term, to be held for the county of Davidson, at the courthouse in
Lexington, on the first Monday in March, 1886. Herein fail not,
and have you then and there this writ. (327)

Issued 14 January, 1886, '

C. ¥. Lows,
Clerk Superior Court Davidson County.

259



IN THE SUPREME COURT. {97

KINNEY ¥. LAUGHENOUR.

Under this execution, the sheriff accepted a bond in the sum of six
hundred dollars conditional for the appearance of the defendant before
the court in term, “and not depart the same without leave,” ete.

At the Spring Term, 1886, of the court, further proceedings were had,
whereof the following is a copy:

“The defendant presents himself in answer to the execution issued
against his person, dated 14 January, 1886, and in exoneration of his
bond given the sheriff of Yadkin County. Plaintiff moves that he be
taken in custody and committed to the common jail of Davidson County,
to answer the exigency of the writ. The judge being of the opinion
that this execution was not in its form warranted by law, denied the
motion at cost of plaintiff, and plaintiff excepts.

“Plaintiff now moves that the judge order that an execution against
the person of defendant issue forthwith. The judge being of the opinion
that it is unnecessary for the plaintiff to apply to the court in term
for the issuance of such process as he may be entitled to under the law,
declines to make the order. Plaintiff excepts, and appeals to the Supreme
Court.” '

M. H. Pinniz for plaintiff.
No counsel for defendant.

Mgzrrivon, J., after stating the case: The statute (The Code, sec.
291, par. 2) provides, that a defendant may be arrested “for seduction,”
.and it has been held, that this provision is valid, and not in
(328) conflict with Art. II, sec. 16, of the Constitution, which pro-
vides, that “There shall be no imprisonment for debt, except in
cases of fraud.” Damages recovered in an action for seduction do not
constitute ‘a debt, in the sense implied by this provision. Moore v.
Mullen, 77 N. C., 327; Hoover v. Palmer, 80 N. C., 313; Moore v.
Green, 78 N. C., 394; Long v. McLeod, 88 N. C., 3.

The statute (The Code, sec. 442) provides, that there may be execution
against the person of the judgment debtor, and section 447 prescribes
that, “If the action be one in which the defendant might have been
" arrested, an execution against the person of the judgment debtor may
be issued to any county within the State, after the return of an execution
against his property, unsatisfied in whole.or in part. But no execution
shall issue against the person of a judgment debtor, unless an order of
arrest has been secured, as provided in Title IX, subchapter 1, of this
chapter, or unless the complaint contains a statement of facts showing
one or more of the causes of arrest required by section 291,” cited
above. o
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In this case, it appears that the verified complaint sufficiently alleged
a cause of action against the defendant for the seduction of the plain-
tifP’s step-daughter, and in addition, there was an affidavit upon which
and the complaint, a warrant of arrest issued. Upon the judgment ob-
tained, an execution against the property of the defendant issued, and
this was returned unsatisfied. A proper execution against the person of
the defendant might therefore have been issued. There had been an
order of arrest served upon him, and moreover, the complaint contained
a statement of facts showing a cause of arrest. An execution, purporting
to be such a one, did issue, but it was insufficient. It ought to have
commanded the sheriff, or other proper officer, as directed by the statute
(The Code, sec. 448, par. 3), to arrest the defendant, “and commit
him to the jail of the county, until he shall pay the judgment, or be
discharged, according to law,” and to make due return of the
execution to the court, and how he had executed the same. It (329)
would have been well, also, in connection with the other recitals
in the execution, to have made brief reference to the cause of arrest,
although, perhaps, this is not essential in such execution. The party
thus arrested must be committed to the jail of the county from which
the execution issued. The Code, sec. 444; Houston v. Walsh, 79 N. C.
35; Peebles v. Foote, 88 N. C., 102.

It must be observed, in Houston v. Walsh, supra, that the Chief
Justice, in pointing out the defects in the execution referred to in that
case, had reference to the statute (Battle’s Rev., ch. 18), suspending the
Code of Civil Procedure in certain respects, and not to C. C. P., sec.
261, par. 3, which provided just as the statute (The Code, sec. 448,
par. 3), now provides.

As the defendant asked the court to commit him to jail in exoneration
of his surety, if the plaintiff had joined in such request, it might have
. made a proper order so committing him, “until he shall (should) pay
the judgment or be discharged, according to law,” but the plaintiff did
not ask for such an order. The court, therefore, properly declined to
make it.

Nor was it necessary that the court should order that an execution
issue forthwith against the person of the defendant. The facts being
as they appear to us, it was the duty of the clerk, upon application of
the plaintiff, or his counsel, to issue a proper execution against the
person of the defendant, as indicated above, without an order of the
court. Nothing appearing to the contrary, the plaintiff may yet apply
for and obtain such execution. _

There is no error, and the order appealed from must be affirmied.

No error. : Affirmed.
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Cited: Patton v. Gash, 99 N. C., 284; Burgwyn v. Hall, 108 N. C,,
498; Carroll v. Montgomery, 128 N. C., 280; Huntley v. Hasty, 132
N. C,, 281; Ledford v. Emerson, 143 N. C., 534; Oakley v. Lasater,
172 N. C., 97; Coble v. Medley, 186 N. C., 482.

(330)
E. B. KERLEE ET AL. v. M. A, CORPENING, EXECUTOR, ET AL.
Presumption—Payment—Parties—Pleading.

1. Where a clerk and master, in the years 1855 and 1858, received moneys
arising from the sale of lands for partition, under a decree of the Court
of Equity, but no demand was made or proceedings instituted by the
parties entitled to receive them until the year 1880: Held, that the statu-
tory presumption of payment or satisfaction must prevail.

2. Under an order of reference, by consent, containing directions to the
referee to ascertain what sums the clerk and master had received, when
received, and. a further provision that “his decision of the law is open to
‘revision in this and other courts having jurisdiction,” it is competent for
the defendant to set up the presumption of payment from lapse of time,
notwithstanding no answer was filed.

3. In all actions and proceedings demanding relief, the names of all the parties
thereto should be properly set forth in the summons and pleadings. A
general designation of them as ‘“the heirs of M. C.” ig irregular and will
not be tolerated.

(Bradford v. Erwin, 12 Ired., 291, cited and approved.)

Tra1s is a civil action, which was tried at Spring Term, 1886, of
McDowsrr. Superior Court, before Graves, J., upon referee’s report
and exceptions. ’

The facts upon which the present action depends are those set out
in the case of Curtis’ heirs, reported in 82 N. C., 435, where a remedy
was sought in a motion in the cause as originally constituted in the
Court of Equity and reinstated on the docket of the Superior Court for
that purpose. It is needless to restate them. The present proceeding,
suggested iri the opinion then delivered, is by an independent motion
after notice, made under the provisions of The Code, sec. 1880. A de-
murrer to the complaint was put in, and not being acted on at Fall
Term, 1883, an order of reference by consent, was made to M. H.

Justice, “to take and state an account, showing: *
(331) (1) What sums of money, if any, came to the hands of C. L. S.
Corpening, deceased, former clerk and master, as the proceeds of
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the sale of the lands of Moses Curtis, deceased, and when such sums
came to his hands;

(2) What amount, if any, is now due the plaintiffs in this case in
consequence of a failure to pay over to the parties in interest.

(3) What sums have been paid, when pald if any, by the said Cor-
pening in hig lifetime.

(4) The referee will pass upon all ques’mons of fact and state his con-
clusions of law, and make his report to the next term; and it is agreed
that the referee find his facts and upon such facts give his opinion as to
the law arising thereon, it being fully agreed that the decision of the
law is open to revision in this and other courts having jurisdiction.”

It appears that lands belonging to Moses Curtis, and at his death
devised to his wife for life, and to his children in remainder, were sold
under a decree of the Court of Equity of MeDowell County, and after
confirmation and an allowance for selling, it was ordered, at Fall Term,
1855, that “the clerk and master loan the purchase money, after paying
the costs in the case, until the newt term, taking bond and security,” ete.

William M. Carson, who had previously held the office of clerk and
master, at the same term resigned it, and C. L. S. Corpening, testator of
the defendant Martha, was appointed in his place, and continued to hold
it until the court to which it was attached ceased to exist, in 1868. Mary
Ourtis died in 1884, and the plaintiff, who had married a daughter,
became her administrator. The testator of the defendant, as is averred
in the pleadings, died in 1875,

The referee finds from the recitals in the deed from C. L. 8. Corpen-
ing, executed in his official capacity, by direction of the court, to Thomas
Hemphill, substituted in place of Thomas L. Hill, the original pur-
chaser, whose surety he had become, and who had paid the debt, for a
portion of the lands so sold; that the testator, Corpening, received
on 28 October, 1853, the sum of $238, which, with interest (332)
thereon, he is charged with, in the account rendered. This sum
is somewhat enlarged by an erroneous mode of computation, whereby
the principal money is increased by an excess of interest above a small
credit, which thus itself becomes an interest-bearing principal.

The defendants excepted to the report of the referee:

1. That it appeared that the clerk and master was ordered, at Fall
Term, 1855, to loan out the money in question, and there was no evi-
dence that he was ever afterwards directed to collect the money, or, at
least, the principal.

. 2. That if the same was collected, there was under the facts of this
case, a presumption that it had been paid to the parties entitled, and
there was no evidence to rebut the same.
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The -case coming on to be heard, upon the report and the exceptions
thereto, filed by both parties, it was ordered that all the exceptions of
the plaintiff be overruled; and it was further ordered that the first ex-
ception of the defendant be overruled, but the second exception of the
defendant, to the effect that demand is presumed satisfied, discharged
and abandoned was sustained. It was further adJudged that the de-
fendants have Judgment for cost.

From this ruling, and the judgment rendered thereon, the plaintiffs
appealed, and the only question presented is, as to the raising of the
statutory presumption of payment upon the facts found.

W. H. Malone and John Devereux, Jr., for plaintiffs.
No counsel for defendants.

Surrm, C. J., after stating the case as above: There passed into the
hands of Corpening, by virtue of his office, in October, 1855, the sum of
money mentioned, and he was by the decree directed to lend it out
(333) on security until the suceeeding term, but it does not appear that
any such loan was wade. He received from another purchaser,
Spoke, on 27 April, 1858, the sum of $76, which on the next day he
paid over to one Burgin, guardian of Mary Curtis, as the order appor-
tioning the fund required; and again he paid the plaintiff, E. B. Kerlee,
her succeeding guardian, $20, on 3 November, 1859; from what source
received does not appear. There is no controversy in regard to these
funds, since the referee only charges the clerk and master with his
collection from Hemphill, and the facts are adverted to in conection with
the long silence that has since intervened up to the imstitution of the
present action, in September, 1880,

Now, the fund is traced into the clerk’s hands, and in no manner is he
acquitted of his direct responsibility to those entitled to it. If he mis-
appropriated the money, or failed to lend it, and collect and pay over
the annual interest, it would be a breach of his bond, and subject him to
an action, It is from this long delay, and in explanation of it, that the
statute deduces the inference of payment or satisfaction, and requires
affirmative proof of nonpayment. None such has, in this, been offered.
The presumption, therefore, must prevail.

- But it is argued that no such defense has been set up specifically, and

this is true as to every defense, since no answer has been filed, unless
what is termed a demurrer be so considered, and this does not purport
to be. -But the consent reference, signed by counsel and “affirmed” by
the judge, sends the whole subject of controversy to the referee, and
specially to determine what is due from the testator’s estate to the
plaintiffs, and payments partial or in full must be inquired into, to
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ascertain the result. The defendant has the same right to contest as the
plaintiffs to establish their claims, and to avail themselves of the rules
of evidence applicable therete. We concur, consequently, in the ruling
of the judge and his disposal of the cause.

We have proceeded to comsider the appeal upon its merits (334)
because our conclusion is against the plaintiffs. Had our opinion
been different, we should have paused in making a decision until the
parties interested in the fund are introduced into the cause. But three
only of the plaintiffs’ names are found in the pleadings, the plaintiff
Kerlee and wife in their right, and himself, as administrator of Mary
Curtis, and the numerous others are deseribed, without naming them,
as “heirs at law of Moses Curtis, deceased,” and this cannot be tolerated.
Who are the heirs at law of a deceased person, is a question of law.
Bradford v. Erwin, 12 Ired., 291; and the defect, after being pointed
out in the demurrer, has not been removed. Persons who demand money
from others, must appear in the record in proper person, so that the
defendant may know the money will go into the hands of rightful claim-
ants, and he not be exposed to a suit for the same from others. When
the summons was issued there were no named plaintiffs, and only the
comprehensive term, “heirs of Moses Curtis,” was used to cover all who
might have that relation toward the deceased, while these were desig-
nated by name when the complaint was filed.

There is no error, and the judgment below is affirmed.

No error. Affirmed.
(335)
W. H. PHIFER, AssicNEe oF M. E. CROWELL, v. MARSHALL E.
ALEXANDER.

Issues—Judge’s Charge—Eaxceptions.

1. Where at the commencement of the trial certain issues were agreed upon
by the parties to the action, but subsequently the court substituted others
without objection : Held, that, after verdict an exception that such issues
were not properly submitted, came too late.

2. While it may not be sufficient ground for a new trial that the court failed
to give instructions to which the appellant might have been entitled if he
had requested them, it is nevertheless the duty of the judge to declare
and explain the law arising upon the facts as they bear upon the issues;
and simply calling attention to the issues, without further instruction, is
error.

(Albright v. Mitchell, 70 N. C., 445 ; Miller v. Miller, 89 N. C., 209; Waddell v.
Swann, 91 N, C., 108, cited and approved.)
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Ta1s is a civil action, which was tried before Avery, J., at October
Term, 1886, of MrckrENBURG Superior Court. ,

The action was brought by the plaintiff, as assignee of a mortgage
debt, to recover damages for the unlawful seizure and conversion of a
stock of goods by the defendant, which the plaintiff alleges belonged to
him by virtue of a mortgage made to secure the debt mentioned, and
which was assigned to him by the mortgagee therein. The defendant
denies the material allegations of the complaint. He alleges that he
seized and sold the goods in question, as sheriff, by virtue of certain
executions properly in his hands, and that the plam‘mﬁ had no title to
them ; that his supposed title was fraudulent and void as to the creditors
of the mortgagor under which he claimed, ete.

‘When the trial was commenced the followmg issues were agreed upon
by the counsel:

1. Is the plaintiff owner of the property described in complaint ?
(886) 2. Did the defendant wrongfully seize and convert it?
3. What is the value of it?

There was much evidence produced, part of it tending to prove fraud,
as alleged by the defendant, and other parts of it, to prove the contrary.
In the course of the trial:

. “During the argument of the case by the last counsel for defendant,

his Honor announced to the counsel that he had determined to submit
the issues set forth in the record, with a view to elicit the facts in the
nature of a special verdict or finding of fact, and read the issues he
proposed to submit, and same were examined by defendant’s counsel who
last spoke, and commented on to the Jury There were no exceptions
taken to his Honor’s ruling.

The court then called the attention of the jury to the testimony as
bearing upon the issues which his Honor had framed, but did not give
any instructions upon the law; nor was there any request by the defend-
ant that his Honor should give the instructions; nor any exceptions
because his Honor did not give the instructions; but at the conclusion
of the testlmony handed his request for special 1nstruct10ns to the court.

After the jury had returned the verdict upon the issues, the defend-
ant, by his counsel, moved the court:

1. For judgment upon the verdict.

"2. For a judgment upon the facts admitted, and the verdict.

3. If judgment for defendant is refused, defendant then moves for a
new trial for errors committed in the tnal of said cause, in admitting
evidence against defendant’s objections, in refusing prayers for instrue-
tions submitted by the defendant, and for errors in the imstructions
given, for refusing to submit issues tendered by defendant, and agreed
on; and in submitting issues which were passed upon by the jury.”
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The court denied the motion for a new trial, and gave judg-
ment for the plaintiff, from which the defendant appealed to (337)
this Court.

D. A. Cowington for plamtiff. : '
Platt D. Walker and W. W. Fleming for defendant.

Mgerrrmon, J., after stating the case: The issue agreed upon by the
parties before the trial began, to be submitted to the jury, were the
principal ones raised by the complaint and answer, and ought regularly
to have been submitted. The appellant had the right to have them, or
others substantially like them, submitted, if he had insisted upon his
right at the proper time. Albright v. Mitchell, 70 N. C., 445; Miller v.
Miller, 89 N. C., 209; Waddell v. Swann, 91 N. C., 108,

But the court, during the progress of the trial, and before the argu-
ment of counsel to the jury was closed, deemed it proper and expedient
to submit numerous issues other than those agreed upon—drew them up
and gave the appellant’s counsel notice of, and opportumty to discuss
them, and he did comment upon them to the jury, raising no objection to
them and making none, that the issues agreed upon had been set aside.
If the appellant was not satisfied with what the court did in this respeect,
he ought, when it declared its purpose, to have made proper objection,
as he had the right to do; and as he did not, he must be held to have
waived his right to object to them, especially, as, taking them altogether,
they, in effect, secured the finding of the principal facts by the jury
embraced by the material issues raised by the pleadings. It could not
be just, nor would it comport with the dignity and seriousness of orderly
procedure, to allow a party to test his fortune in the course of the action
by submitting issues of fact to the jury, not in themselves illegal, to
which he made no objection at the time they were submitted, and
failing of success, to grant him a mnew trial, upon the ground (338)
that he might have objected successfully in apt time to such issues,
and failed to do so. Having agreed—certainly by implication—to sub-
mit numerous issues, instead of the three agreed upon, he cannot be
allowed to change his purpose after an unsuccessful result, and have a
new trial, because he might possibly have been more fortunate if ‘the
three issues, or they and others, had been submitted. '

It appears that the court simply directed the attention of the jury to
the bearing of the evidence upon the issues submitted, “but he did not
give any instructions upon the law”—the case settled on appeal so
states—nor was there any special request by the appellant, after the
three issues agreed upon were rejected; that the court should give the
special instructions at first prayed for, nor were exceptions taken at the
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time the issues were given to the jury, because they were not given. But
the statute (The Code, sec. 413) expressly prescribes, that the judge
shall “declare and explain the law arising” upon the facts as they bear
upon the issues submitted, while it may be, if he fails to do so, and the
party complaining fails at the proper time to ask that particular or
proper instructions as to the law be given, or to object because such
instructions were not given, he might not afterwards be heard to com-
plain. In this case, at the close of the evidence, the appellant’s counsel
did ask the court to give numerous special instructions, intended no
doubt at first to apply to the three issues set aside, but they were quite as
pertinent to the issues submitted, and ought to have been given, if they
embraced the law applicable; or if they did not, then they should have
been modified and given; or the prayer should have been denied, and
proper instructions as to the law, given. The instructions asked for
were not withdrawn; they remained before the court, and should have
been disposed of in a proper way. As they were not, there is
(339) error. The appellant is not entitled to judgment upon the
verdiect. The material facts of the case are not admitted on
either side. A copy of the deed of mortgage attacked for fraud is not
set forth in the record, but so far as appears from the pleadings and the
evidence, it is not upon its face fraudulent, and the jury expressly find
that it was not made “with the actual intent of the parties” to it, to
defraud the creditors of the mortgagor. He is, however, entitled to a
new trial, and to that end let this opinion be certified to the Superior
Court according to law. It is so ordered.
Error. ) Venire de novo.

Cited: Phifer v. Erwin, 100 N. C., 60; Cotton Mills v. Abernathy,
115 N. C., 409.

J. B, AUSTIN Axp WirE v. J. E. KING.

Evidence—Tax List.

1. The facts that one of the parties listed the land in controversy for taxation,
and paid the taxes assessed, before there was any controversy about i,
and that the other did not, are admissible in evidence to be considered by
the jury, with other evidence, tending to show the claim of title to, and
possession of the land by the parties, and their acts and conduct to-
wards it.

2, The tax-lists are admissible in evidence to show these facts.
(Thornburg v. Mastin, 93 N. C., 250, cited and commented on.)
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Tuis was a civil action, tried before Avery, J., at February Term,
1886, of Uxron Superior Court.

There was a verdict and judgment for the plaintiffs, from which the
defendant appealed. The facts are sufficiently stated in the opinion of
the Court. ‘

D. A. Covington for plaintiffs.
J. J. Vann for defendant.

Davis, J. The feme plaintiff claims under a deed from J. (340)
Morgan Rea to J. L. Rea, her ancestor, dated 25 March, 1857,
and registered 27 May, 1880. The plaintiff also offered in evidence a
deed from J. L. Rea to J. Morgan Rea, dated 18 October, 1858, and
registered 9 September, 1884. It was admitted that both these deeds
covered the land in question, and it was contended by the plaintiffs that
the last named deed was in their possession at the commencement of this
action, and was filed with the clerk of the court for the inspection of the
defendant, and while so in custody of the clerk, the defendant procured
possession thereof, and had it registered without the sanction of the
court, and without the knowledge of the plaintiffs and against their will.
They contend that this deed from J. L. Rea to J. Morgan Rea was sur-
rendered by the latter to the former, for cancellation, before registra~
tion, for the purpose of revesting the title in the said J. L. Rea, and one
of the issues submitted to the jury was:

“Did J. Morgan Rea surrender to J. L. Rea, the deed executed by
J. L. Rea to J. Morgan Rea, for the land in controversy, for the purpose
of annulling the said deed and revesting the title in said J. L. Rea?”

The defendant denies that the deed was surrendered for any such
purpose, and claims:

1. Under the said deed from J. L. Rea to J. Morgan Rea.

2. Under the will of J. Morgan Rea, dated 26 March, 1859, by which
the land in controversy was devised to the widow of the testator for life,
with remainder to his two sons, James Rea and Pinkney Rea and by
mesne conveyances from said James and Pinkney Rea.

W. F. Rea, a son of J. Morgan Rea, testified, among other things, that
in December, 1858, he was at his father’s house, and J. L. Rea was
there—that J. Morgan Rea and one Austin were looking over the papers
of the said Morgan Rea, and while so engaged, J. L. Rea said to his
father, Morgan Rea: “There is that deed now,” pointing to a
deed among the papers; his father took up the deed and handed (341)
it to him and said, “here, that is yours.” The next morning, in
response to a question, J. Morgan Rea told the witness that J. L. Rea
had had a difficulty and was about to go to Georgia, and in order to
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save his land, had conveyed the same to him (the father); that he had
been to Georgia, had returned, fixed wp his difficulty, and that he (the
father) had, on the day before, surrendered the deed to his som, J. L.
Rea. : '

There was other evidence tending to show that J. M. Rea had sur-
rendered the deed to J. L. Rea.

The defendant, to sustain his contention that the deed from J. L. Rea
to J. M. Rea was never surrendered by the latter to the former, with’
other evidence, proposed to offer the tax lists of Union County, for the
purpose of showing “that J. L. Rea returned for taxation for the year
1858, 107 acres of land, none for taxation for the year 1859; that J. M.
Rea returned no part of the land in dispute for 1858, but in 1859 re-
turned for taxation 180 acres,” and they proposed further to show that
the 107 acres was the land in dispute. “The plaintiff' objected to this
testimony, in so far as it related to J. M. Rea giving in said land for
taxation, because it was a declaration in his own interest, and was there-
fore incompetent.” . This objection was sustained and the defendant ex-
cepted.

This is the first exception in the record, and presents the question:
Was there error in excluding the tax lists?

We have been unable, either by the aid of counsel or our own re-’
searches, to find any direct adjudication of the question in the courts of
thig State. In Thornburg v. Mastin, 98 N. O., 258, the plaintiff was
seeking to enforce the specific performance of a contract for the pur-
chage of the interest of one Mastin in certain land owned by said Mastin

and one Transon. The contract was made in 1863, and it was
(842) insisted by the defendants (heirs of Mastin) that the plaintiff

had abandoned his contract. It was in evidence, and, it seems,
without objection, that Thornburg had not returned the land for taxa-
tion, but there was no evidence as to who had listed it. It was insisted
for the defendants that the failure of Thornburg to list the land for
taxation was strong evidence of the abandonment of his equity, and on
the other side, the plaintiff insisted that as there was no evidence to
- show who had listed it, it was to be presumed that Transon (the other
tenant in common) had done so. In that case, the court charged the
jury that where there were tenants in common of land, either of them
could give it in for taxation, and if given in by either, it was sufficient.
The defendant excepted to this charge, and on appeal, this Court sus-
tained the judge below. Ashe, J., said: “Any one supposing that he had
a claim upon the land of another, may list it and pay the tazes, but that
would be very slight, if any, evidence tending to establish his title; for
two or ‘more persons may- give in the land for taxation, which is some-
times done, each thinking that it in some way tends to strengthen his
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claim. The tax-book did not show who had listed the land for taxation
since the plaintiff’s bill was dismissed, but the plaintiff may have sup-
posed, as he had only an equitable claim upon the land, it was the duty
of the owner of the legal estate to list it for taxation.”

Such evidence may be of greater or less weight, accordlng to circum-
stances; of this the jury must determine. The listing of land and pay-
ing taxes for supposed advantage, where there is controversy, would be
of no weight, and if done, post litem motam, should be excluded. But
where there is conflicting evidence as to what the purpose of the parties
was, we can see no reason why the acts and conduct of each of them
toward the sub;;ect-matter, at a time when there was no dispute, should
not go to the jury to aid them in coming to a conclusion as to what that
purpose was.

The fact that at a time when there was no controversy about (343)
the title—ante litem motam—A. listed property for taxes, prior
to a given period, and ceased to list it after that period, and B., claim-
ing A.’s title, did not give it in prior to the period named, but did give
it in subsequent to that period, is some evidence to show that B. and
not A. became the owner, legal or equitable, after the change. It is not
the declaration, but the act of the party; an independent circumstance,
to be weighed by the jury.

“The books of assessment of public taxes are admissible to prove the
assessment of the taxes upon the individuals, and of the property therein
mentioned.” 1 Greenleaf Ev., sec. 493. '

Strode v. Seaton, 2 Ad. & El (veported in 29 Eng. Com. Law Reps.,
62), was an action of ejectment, tried before Lord Denanan, C. J., at the
Bristol Assizes. The land tax assessments were offered in evidence, and
it was objected to as inadmissible, but “the Lord Chief Justice received
them, subject to the objection,” and this ruling was sustained by the
ruling of King’s Bench. The Chief Justice, referring to the question of
title involved in that case, said: “That depended upon a number of
deeds, upon the assessments, and upon a great deal of other evidence,
which was very largely discussed on both sides, and I think the verdict
was correct.”

In Roukindorff v. Taylor's Lessee, 4 Peters, 358, the tax-books, regu-
larly made up by the proper officers, were admitted as evidence. See,
also, Fletcher v. Fuller, 120 U. S., 534. '

When this case was before this Court, as reported in 91 N. C., 290,
Mervimon, J., referring to the evidence, said: “A slight fact may have
turned the seale on the trial in favor of the defendant, so that it became
important to exclude slight improper evidence on the one side or the
other.” It is of equal importance that no proper evidence, though it
may be slight, should be excluded. -
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(344) We think there was error in excluding the tax lists, and this
entitles the defendant to a new trial.
It is not necessary that we should consider the other exceptions pre-

sented in the record. There is error. ‘
Error. Venire de novo.

Cited: Peck v. Manning, 99 N. C., 160; Faulcon v. Johnston, 102
N. G, 269; Ruffin v. Overby, 105 N. C., 86; Ellis v. Harris, 106 N. C.,
397; Pasley v. Richardson, 119 N. C., 450; Bernhardt v. Brown, 122
N. C,, 590; Ridley ». B. R.,124 N. C., 89; Gates v. Max, 125 N. C., 144;
R. B. v. Land Co., 137 N.-C,, 332; Martin.v. Knight, 147 N. C, 581;
Christman v. Hilliard, 167 N. C,, 7; Alexander v. Cedar Works, 177
N. C, 148; Tilghman v. Hancock, 196 N. C., 781.

ROBT. SIMPSON aAnxp Wire v. JAMES M. HOUSTON.
Homestead—Ezemption from Sale under Execution.

1. The plaintiff R. 8., having been adjudicated a bankrupt, and the land in
controversy having been assigned to him as his homestead in the bank-
ruptcy proceedings, it is exempt from sale under execution issned on a
judgment for a fiduciary debt which is not discharged by his discharge
in bankruptcy.

2. This exemption from sale under execution against the homsteader follows
the land when conveyed by him to another party.

3. When the wife does not join with the husband in making the deed, the
status of the land as a homestead is unaltered.

(Markham v, Hicks, 90 N. C., 204; Lamb v. Chamness, 84 N. C., 379; Murphy
v, McNeil, 82 N. C., 221; cited and approved.)

THI1s was a civil action, tried before Avery, J., at February Term,

1886, of UnrtoN Superior Court.
There was judgment for the defendant, from which the plaintiffs

appealed. ‘ .
The facts are the same as in the case of Hasty v. Stmpson, 84 N. C.,

590.

W. P. Bynum for plaintiffs.
D. A. Covington for defendant.
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Surra, C. J. The facts stated in the case in the present appeal are
essentially the same as those before the Court in Hasty v. Simpson, re-
ported in 84 N. C,, 590, and the rehearsal is entirely unnecessary
to an understanding of the matter in controversy. Then the ap- (845)
plication was to set aside the execution under which the land
allotted as a homestead to the bankrupt had been sold, and it was
refused. The present action, as suggested in that opinion, is to test
the validity of the title acquired by the purchaser at the sale, and is
instituted by the plaintiff Simpson and his wife the latter claiming
under a conveyance of her husband to one Wittkouski, and thence by
successive deeds to herself.

The deeds were all executed before the sale under execution, which
took place in July, 1869.

The lien created by the rendition of judgment at Fall Term, 1880,
of Union Superior Court, it is insisted for the defendant, overreaches
alike the deeds and the adjudication in bankruptecy in June, 1873,
and warrants the sale,

We have no hesitation in holding, that the land assigned the bank-
rupt as a homestead is as effectually and fully protected from execution
against the still subsisting and unsatisfied portion of the fiduciary debt,
which has shared in the distribution of the estate, as against any other.

This remains in force, but not to disturb the effect of the action in
the bankrupt court, and expose exempt property to sale under final
process. Can there be any reasonable doubt entertained of the applica-
tion of the rule to the exempt personal estate; and is this any more
protected from creditors than the exempt real estate?

Suppose the bankrupt were to fail to obtain his final discharge, so
that all his unsatisfied debts remain in force; can the creditors, after
participating in the surrendered estate left, and assenting to the exemp-
tions allotted, seize upon and appropriate that assigned and set apart
as exempt, to the further payment of their demands? This would be
to defeat the operation of the law and to annul what had been done
under it. The creditor having a fiduciary debt stands in no better
.position in this respect than any other creditor when the dis- (346)
charge is refused. The effect in each case is to leave the debts in
force, to be made out of any future acquisitions of the bankrupt,
and to forbid any access to that which is exempt.

Some doubt was expressed in the opinion in the former case, as to
the effect of the bankrupt’s alienation of the land, and whether the
same immunity followed it into the hands of the mortgagee, or ceased at
the transfer, This doubt is now to be resolved, and the inquiry an-
swered. :
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The land itself, as we said in Markham v. Hicks, 90 N. C., 204, is set
apart to the debtor, protected from the pressure of the claims of
creditors for a definite period. Invested with this immunity, and yet
capable of alienation by the debtor, the estate passes under the mortgage
in the plight and condition in which it was held by the debtor, to be
enjoyed unmolested for the specified term. While the primary object
of the exemptlon is to preserve a home for the insolvent and his
family, there is nothing in the enactments of this State, or of the United
States, in which ours is incorporated, to indicate that the interdict
put upon the creditor is to cease by the debtor’s transfer, and leave the
property at once exposed to sale under execution. If such was intended,
why was it not said that the pretection should cease when the -debtor
parted with his property? and this in effect would be practically to
render it unalienable, for what of value would be obtained by the
purchaser when the property could be at once taken and disposed of by
a creditor? The value of what is assigned consists in the right to possess
and enjoy it, as the assignor could for the same term, and under the
same securities. It seems to us that these consequences result from the
yight of the debtor to dispose of, free from creditors, that which he
thus himself enjoys.  Lamb v. Chamness, 84 N. C., 379; Murphy v.

MeNeil, 82 N. C., 221,
(347) But the present action is in the name of husband and wife, and
if the successive deeds were insufficient to-divest his rights, the
case not showing, as did the other, that his wife joined in making the
mortgage, the status of the land as a homestead would be unaltered,
and so in neither view could the purchaser, at the attempted sale under
execution, get a right of possession to defeat the action.

We are not unadvised of the difficulties that may grow out of this
decision should other homestead exemptions be allowed, while perhaps
- but one is in contemplation of the statutes, but we cannot deny to
the insolvent debtor the right to exchange the one homestead for another,
and thus better his condition, which would be the practical result of
subjecting the alienated exempt land at once to the process of the
creditor. Our ruling not only conforms to the letter of the enactment,
but best subserves its generous purposes as a relief to the debtor.

There is error, and judgment must be entered for the plaintiffs.

Error. ‘ Reversed.

Cited: Van Story v. Thornton, 112 N. C., 206; Stern v. Lee, 115
N. C., 429.
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W. D. JONES ET AL v. THOS. J. COFFEY ET AL.
Estbppel by Matter of Record.

1. When in an action brought against the executor and heirs at law and
devisees of the testator, the court—having jurisdiction both of the persons
and of the subject-matter of the action—ordered the land in controversy
to be sold, and it was sold and purchased and paid for by the defendant
herein, and the sale was confirmed, and title ordered by the court to be
made to the purchaser, which was done, the defendants in such action
are estopped by the judgment, and cannot impeach it collaterally in this
action by showing that the land belonged to them, and was embraced in
the orders of the court by mistake, inadvertence or misapprehension.

2. If the first action is still pending, they must seek their remedy, if they have
any, in it; if it is determined, then by a new action.

(Burke v. Elliott, 4 Ired., 355; Armfield v. Moore, Busb., 157; Gay v. Stancel,
76 N. C, 369; Morris v. Gentry, 89 N. C., 248; Long v. Jarratt, 94 N. C.,
443 ; Maxwell v. Blair, 95 N. C., 317, cited and approved.)

Tris was a civil action, tried before Graves, J., at Spring (848)
Term, 1886, of Waravaa Supenor Court. ,

The plalntlﬁ’s are the heirs at law of John T. J ones and Walter L.
Jones, who died intestate long before this action began, and as the
plaintiffs allege, seized of the land described in the complaint, which,
in that case, descended to them as such heirs.

The defendants allege in their answer, that the land in question
belonged to Edmund P. Jones, who was the ancestor of the plaintiffs,
who died in 1878, leaving a will, which was duly proven; that after-
wards, the First National Bank of Charlotte, and others, brought
their action to the Fall Term, 1879, of the Superior Court of Caldwell
County, against the executor of the will mentioned, and the present de-
fendants; that in the course of that action a receiver was appointed, and
the land in question was sold under a proper decree made therein;
that at that sale the defendants became the purchasers of the land,
paid the purchase money therefor-—the sale was duly confirmed, and
the receiver, under the direction of the court, made a proper deed to
them, under which they claim title to the land.

On the trial in this action, a question arose as to whether the land
in controversy was of the land sold as above stated, and embraced by
the decree and deed under which the defendants claim. It was identi-
fied as part of the land so sold, but the plaintiffs contended that if it
was, it was so embraced by inadvertence, mistake .and misapprehen-
sion—that in fact, it belonged to them as heirs at law of these brothers,
as first above stated, who died—one in 1868~-the other in 1864.
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(349) The defendants contended that the plaintiffs are estopped by the

record in the action mentioned, which was put in evidence on the
trial, but the court gave judgment for the plaintiffs, whereupon the
defendants, having excepted and assigned errors, appealed to this Court.

A. M. Lewis for plaintiffs.
E. C. Smith for defendants.

Merrimon, J., after stating the facts: It appears that in the action
of the First National Bank of Charlotte, and others, against the execu-
tor of the will of Edmund P. Jones, deceased, and the present plaintiffs,
mentioned in the pleadings, the ecourt had competent jurisdiction of the
parties thereto, including the present plaintiffs, and as well of the
subject-matter—the land—embraced by it.

The land now in controversy was embraced by it, although this was
controverted, and sold under a valid decree, so far as appears, the de-
fendants being the purchasers.

They paid the purchase money—the sale was confirmed by the court,
and under its direction, the receiver executed a proper deed of convey-
ance to the defendants. In that action the rights of the plaintiffs
here contended for, came directly in question, and they ought then to
have set up their title to the land they now seek to recover. As they
did not, they are concluded by the record made against them; they are
bound by it so long as the judgment therein remains unreversed, and
they cannot attack it eollaterally in the present action. Burke v. Elliott,
4 Tred., 855; Armfield v. Moore, Busb., 157; Gay v. Stancell, 76 N. C,,
369; Morris v. Gentry, 89 N. C., 248, A

The plaintiffs contend, that if the land they seek to recover by this
action was embraced by and sold under the decree in the action men-
tioned, it was so by mistake and misapprehension. It appears that that

action is not yet determined. If so, the plaintiffs ought to seek
(850) their remedy, if they have any, in it; if it is determined, then by

an independent action. Long v. Jarratt, 94 N. C., 443; Mazwell
v. Blair, 95 N. C., 317, and the cases there cited.

There ig error. The judgment must be reversed, and judgment entered
below for the defendants. To that end, let this opinion be certified to
the Superior Court according to law. It is so ordered.

Error. Reversed.

Cited: Wilson v. Chichester, 107 N. C., 391; Herndon ». Ins. Co.,
110 N. C., 283; Fleming v. Strohecker, 117 N. C., 873.
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R. E. LAWING v. B. RINTLES.

Contract—Part Performance—Quantum Meruit.

1. When the terms of a contract are that the plaintiff shall build certain
houses for the defendant, within a given time, for which he is to receive
so0 much, he cannot recover anything, either upon the special contract, or
upon a quentum meruit, unless he avers and proves an entire performance.

2. This rule is not altered by the fact that the property was destroyed by acci-
dental fire just before the work was completed.

3. If the defendant received anything by insurance on the property, the plain-
tiff has no right to any part thereof.
(Brewer v. Tysor, 4 Jones, 180 ; and 5 Jones, 173, cited and approved.)

Tuis was a civil action, tried before Montgomery, J., at the Novem-
ber Special Term, 1886, of the Superior Court of MECKLENBURG
County.

The plaintiff alleges that about 27 June, 1883, he contracted to furnish
the material and erect certain houses and fences on the lot of the de-
fendant, in the city of Charlotte, and have the same completed by
1 October, 1883, for which the defendant was to pay to him the sum
of $2,950, in installments, as the work was performed.

That he entered upon the work of erecting the said houses, and (351)
performed a large portion of the work and furnished material
amounting in value to $2,720.35, when he demanded of the defendant
payment for the said work, which was refused by the defendant, in
violation of her contract, by reason whereof he was prevented from
completing the said houses by 1 October, 1883,

" That subsequent to 1 October, he was proceeding, with the assent of
the defendant, to complete said buildings, being ready and able to do so,
when the same were destroyed by fire, without any negligence or default
of the plaintiff, whereby he was prevented from completing the same.
That the value of the work and labor done and material furnished
was $2,720.35, of which the defendant has paid $2,048, and there is
still due and owing to the plaintiff the sum of $672.38, for which there
has been demand and refusal.

For a second cause of action, the plaintiff alleges, that the defendant,
in consideration that the plaintiff would furnish material and erect said
buildings, would pay therefor what the same was reasonably worth, in
installments equal to the value and amount of material furnished and
labor done, from time to time, as the work progressed, with other allega-
tions similar to those in the first cause of action.
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The defendant answers and denies the allegations of the complaint in
regard to the contract, and says that she entered into a written contract
with the plaintiff (a copy of which is set out in the pleadings), and
no other, which has never been modified or changed, and that she has
always been ready and able to perform her part of the same.

That she has paid the sum of $2,048, as stated in the complaint, and
that the houses which the plaintiff was erecting for the defendant,
under the written contract, were destroyed by fire before they were com-
pleted and delivered to the defendant, and that the plaintiff has never

performed his part of said contract.
(852)  The written contract is under seal, dated 27 June, 1883, and

is as follows: “The said R. E. Lawing hereby agrees to erect two
one-story frame houses and outhouses and all necessary fencing, on the
lot (describing it), as per plans and specifications, attached and marked
‘A’ and ‘B, which are part of this contract, the whole to be completed
by 1 October, 1883. The said Mrs. Rintles agrees to pay said R. E.
Lawing for the erection and completion of said houses, outhouses and
fences, the sum of $2,950, to be paid in such installments as the progress
of the buildings will justify and warrant.”

Upon the trial, it was admitted that the above was the only contract
between the parties, and that the houses contracted to be built were
destroyed by fire, before completion, without the fault of either party,
and after 1 October, 1883, and that the defendant had paid the sum
of $2,048 only, and the buildings were nearly completed.

The plaintiff testified in his own behalf, that he was a carpenter and
contractor in 1883, and contracted with the defendant to build the
houses. . . . The defendant was at the houses pretty near every
day, and went through them and made no objection, but said that she
thought they were very nice; witness further stated that he had mo
insurance on the houses.

He then proposed to prove that the defendant had taken out a policy
of insurance on the houses.

The defendant objected because :

1. The evidence was irrelevant and immaterial, and, :

2. Because the policy was not produced, and the best evidence not
offered. Objection sustained, and plaintiff excepted.

His Honor intimated to the plaintiff, that he could not recover,
whereupon, in deference to the intimation, he submitted to a nonsuit and
appealed.

(358) 8. F. Mordecas, Jos. B. Batchelor and John Devereux, Jr. for
plaintiff.
P. D. Walker for defendant.
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Davis, J., after stating the facts: It is contended for the plaintiff,
that he was entitled to pay for the material furnished, and the work
and labor done on the buildings up to the time of their destruction by
fire, and for this he cites many authorities; but upon examination they
do not sustain the position. Brewer v. T'ysor, 3 Jones, 183, referred to,
is direct authority the other way. The court say that the contract being
an entire one, the plaintiff cannot recover unless he avers and proves
an entire performance. The plaintiffs sought to relieve themselves of
the obligation to perform the entire contract, by reason of sickness, upon
the maxim, that actus Dei neminem facit injuriam, but the court said
that did not excuse them, but when the case was again before the Court
at a subsequent Term, 5 Jones, 173, it appeared that the contract was
for work divided into three separate parts, for each of which a separate
price was to be paid, and the Court said there was no reason why the
plaintiffs should not be paid for the work done on.the two parts which
had been finished, according to the contract.

Instead of the plaintiff’s right to recover, the weight of authority
would require him to rebuild, and thus perform his contract.

In Adams v. Nichols, 19 Pick., 275, it is said: “It is not material to
consider whose property the hotise was before the conflagration. The
defendant had contracted to build and finish the house on the plaintiff’s
land. After the conflagration he might have proceeded under the con-
tract, and if he had completed the house, according to the terms of his
agreement, the plaintiff would have been bound to perform his part of
the contract.”

In this case, it was held, that the contractor was not discharged (354)
by the conflagration from the duty to build. In School District ‘
v. Dauchy, 25 Conn., 531, the defendant had contracted to build a
schoolhouse by a day named-—just before the day, it was set fire to by
lightning and wholly destroyed. It was held, that the nonperformance
of the contract was not excused. The whole question seems to be well
and fully considered in the case of Tomkins v. Dudley, 25 New York,
272. The defendant had guaranteed the performance of a contract by
a builder, to erect a schoolhouse, which he failed to perform. The Court
says: “In justification of such nonperformance, he alleges the destruc-
tion of the building by fire, an inevitable accident, without any fault
on his part. The law is well settled, that this is no legal justification
for the nonperformance of the contract.” This is the conclusion at which
the Court arrived in that case, after a review of numerous decisions
upon the question, and we are well satisfied in this case, that the
plaintiff has no right to recover. '
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When the contract was entered into, he could have protected him-
self against loss by fire, either by a stipulation in the contract or by
insurance, but as this was not done, it is his misfortune. The position
that the plaintiff was entitled to the money received by the defendant
upon the policy of insurance which she had on the building, was not
seriously insisted upon in this Court. By the insurance she was only
indemnified against loss on account of the payments which she had
made.

There was no error, and the judgment must be affirmed. Let this be
certified.

No error. Affirmed.

Cited: Wooten v. Walters, 110 N. C., 256; Kelly v. Oliver, 113 N. C.,
4445 Coal Co. v. Ice Co., 134 N, C., 579; Kell v. Construction Co.,
143 N. C,, 432; Sykes v. Ins. Co., 148 N. C., 18; Hendricks v. Furniture
Co., 156 N. C., 572; Steamboat Co. v. Transportation Co., 166 N. C.,
5863 McCurry v. Purgason, 170 N. C., 469.

(355)

JOHN McADEN v. THE BOARD OF COMMISSIONERS OF MECKLEN-
BURG COUNTY anxp W, F. GRIFFITH, SHERIFF, ETC.

National Bank—Taxation of Shares in.

In the taxation of shares of stock in a national bank, under the revenue act
of 1885, ch. 175, sec. 12, clause 5, and Rev. Stat. of U. 8, sec. 5219, the
owner of such shares has the right to deduct from the assessed value
thereof the amount of his bona fide indebtedness, as in case of other
investments of moneyed capital. ’

Tuis was a civil action, tried on demurrer, before Montgomery, J.,
at February Term, 1887, of MeckLeENsURG Superior Court.

The plaintiff on 1 June, 1886, being the owner of 200 shares of the
capital stock in the Merchants and Farmers National Bank, and of
132 shares in the First National Bank of Charlotte, both organized and
operating under the act of Congress for the formation of national
banking associations, at Charlotte, rendered during that month a list
of his taxable property, in which 100 shares of such stock were given
in at the par value of $100 per share. The shares were assessed by the
commissioners at $85 per share, and the plaintiff charged with all the
stock, at an aggregate value of $28,220; and the list thus reformed was
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delivered to the sheriff for collection. The plaintiff reduced this esti-
mated value, by deducting his alleged indebtedness of $18,220, claiming
the right to do so, to the sum stated in the list. The sheriff, acting under
the directions of the Treasurer of the State, in reference to the raising
of revenue, refused to make any abatement, and was proceeding to
enforce payment, when, in an order made in the present action against
the county eommissioners, they were restrained; he having paid the
entire tax against him upon the basis of the deduction claimed, and as
set out in the rendered list. :

.The defendants demurred to the complaint, assigning as (356)
grounds therefor:

1. That it appears by the said complaint, that the shares of stock
of the two national banks owned by the plaintiff, were not, when listed
for taxation, subject to deduction for debts owing by him, and there are
no facts stated or alleged in the ecomplaint from which it appears the
plaintif’s said shares of stock are exempt from taxation, or have been
improperly and unlawfully listed for tazation by the defendant com-
Inissioners. : ‘ )

2. That it appears from the complaint, that by the laws of this State,
the defendant commissioners are fully authorized and required to list
the said shares of stock for taxation in the manner in which they have
listed them as set forth in the complaint, and that the taxes imposed
upon the same are due and owing by the plaintiff, and that the defend-
ant sheriff has the lawful power and authority to collect the same, as
other taxes are collected.

3. That it appears from the said complaint, the said commissioners
have acted in strict conformity with the statutes of this State in listing
said shares of stock for taxation, and it does not appear that the Congress
of the United States has enacted any legislation which protects the said
shares of stock, or the plaintiff as the owner thereof, from the full
operations of sald statutes; nor is there any law of Congress that re-
stricts or limits the power of this State to tax shares of stock of national
banks, so as to deprive it of the power exercised in this particular
case.

The following judgment was rendered:

“This cause coming on to be heard upon demurrer filed by the de-
fendants, and the same being argued by counsel of the parties and con-
sidered by the court; the court doth overrule the demurrer filed, and
give leave to the defendants to file an answer to the complaint.

“It is further adjudged, that the restraining order heretofore (357)
granted be continued to the hearing.”

From this judgment the defendants appealed.
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W. P. Bynum for plaintiff.
Platt D. Walker for defendants.

Smrrr, C. J., after stating the facts: The revenue act of 1885, ch.
175, sec. 12, in its enumeration of taxable property contains this
clause, numbered 5:

“The amount of solvent credits, including accrued interest uncol-
lected, owing to the party, whether in or out of the State, whether
owing by mortgage, bond, note, bill of exchange certificate, check,
open account due and payable, or whether owing by any State, or
government, county, city, town or townshlp, individual, company or
corporation. Any certificate of deposit in any bank, whether in or out
of the State, and the value of cotton, tobacco, or other property, in the
hands of commission merchants or agents, in or out of the State, shall
be deemed solvent credits within the meaning of this act. If any credit
be not regarded as entirely solvent, it shall be given in at its true current
or market value. The party may deduct from the emount of solvent
credits owing to him the amount of collectible debts owing by him as
principal debtor.”

Not only are stocks not included in the credlts,f as defined in the
clause, but some forms of visible property, crops in the hands of agents,
are included in the term.

The act of Congress, without the authority of which no taxation upon
the shares of these national banking associations could be imposed,
confers this power upon the States within whose limits they are
located, with the restrictions “that the taxation shall not be at a greater
rate than is assessed upon other moneyed capital in the hands of
individual citizens of such State, and that the shares of any national

banking association owned by nonresidents of any State, shall
(358) be taxed in the city or town where the bank is located, and not
elsewhere.” Rev. Stat. of U. 8., sec. 5219.

The term “moneyed capital” has been construed to embrace invest-
ments in banking associations as well as credits in a more strict sense,
and hence an act denying deductions for indebtedness of the share owner
from the value of his stock, when it is allowed to creditors who owe, is
in violation of the permitting act of Congress, and is void as to share-
holders who are indebted and have not such property as the deductions
are allowed to be made from. The d1scr1m1nat10n against such shares is
wholly unauthorized.

In Hepburn v. School Directors, 23 Wall., 480, Waite, C. J., says:
“We cannot concede that money at interest is the only moneyed capital
included in that term as here used by Congress. The words are “other
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moneyed capital”; that certainly makes stock in these banks moneyed
capital, and would seem to indicate that other investments in stocks
and securities might be included in that deseriptive term.

In Adams v. Nashville, 95 U. S, 19, Hunt, J., after remarking
that the act did not mean to interfere with exemptions from taxation
of homesteads and other property for meritorious considerations by a
State, adds: “The plain intention of that statute was to protect the
corporations formed under its authority from unfriendly discrimination
of the States in the exercise of their taxing power.”

In People v. Weaver, 100 U. 8., 539, an act of New York was de-
clared null, in that it refused “to the plaintiff the same deduction for
debts due by him from the valuation of his shares of national bank
stock, that it allows to those who have moneyed capital otherwise
invested,” ete.

So it has been held, that while the statute of the State requires all
moneyed eapital, including national bank shares, to be assessed at its
true cash value, the systematic and intentional under-valuation of 'all
other moneyed capital and of shares in national banks at their
full value, is a violation of the act of Congress. Pelton v. National (359)
Bank, 101 U. 8., 143; Cwmmings v. National Bank, ibid., 153.

The subject was more elaborately examined in Hill v. Exchange Bank,
105 U. 8., 819, on appeal from the Circuit Court of the United States
for the Northern District of New York. The suit was brought by
the bank, suing in right of and as representing the stockholders, to
prevent the enforcement of the tax imposed by the State upon national
bank shares, on the ground that no provision was made “for deduction
from the assessed value of these shares of the debts honestly owing by
the share-holders.” The Circuit Court declared the enactment void;
and while this ruling was reversed, it was declared that the share-holder
had a right to have his own indebtedness taken from the valuation
of his shares. :

It was again considered, in Evansville Bank v. Bretton, ibid., 322,
in which the opinion of the majority of the Court is delivered by
Miller, J. He reiterates the proposition, “that the taxation of bank
shares by the Indiana statute, without permitting the share-holder to
deduct from their assessed value the amount of his bona fide indebt-
edness, as in the case of other investments of moneyed capital, is a
discrimination forbidden by the act of Congress.” The statute referred
to, somewhat like our own and less obnoxidus to the objection, allowed
the taxpayer’s debts to reduce his:

I. Credits or money at interest either within or without the State at
par value, and
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II. All other demands against persons or bodies corporate either
within or without this State. Three of the Court dissented, the Chief
Justica and Justice Gray being of opinion, that the deduction allowed
of one indebtedness from another indebtedness, was not within the
purview of the enactment, and was not a prohibited diseriinination,
while Justice Bradley held the whole provision for taxing national bank

shares inoperative, whether the owner owed debts to be de-
(860) ducted or not. The State statute was held by the Court to be

void only as it interfered with the right of one in debt to have
his valuation of stock diminished thereby when subjected to taxation.

These cases settle the question of construction and we abide by the
rulings in them.

There is no error, and this will be certified to the court below.

No error. : Affirmed.

STATE on ReratioNn or R. H, COLE v. J. R. PATTERSON.

Board of County Commdssioners—Power to Declore and Fill
Vacancies in Office.

The Code, secs. 706 and 707, requires the board of county commissioners to
meet on the first Monday in December to accept the bonds of county
officers elected at the preceding election. Such officers are also required
to prepare and tender their official bonds on that day. The board has the
power—all the business before them being disposed of—to adjourn on
that day, and, if any officer shall fail to perfect his bond according to
law, before such adjournment, to declare such office vacant, and to fill it,
when the power to fill such vacancy is vested by law in the board.

Tuis was a elvil action, tried before Grawes, J., at Spring Term,
1887, of Buncomsr Superior Court.
The trial by jury being waived, the court found the facts as follows:
At the regular election, November, 1886, R. H. Cole received the
highest number of votes, and was elected register of deeds, and was duly
declared elected. ,
(861) At the meeting of the board of county commissioners of Bun-
combe County, on the first Monday in December, the said R. H.
Cole did not tender a sufficient bond, but had a bond, acknowledged
before the clerk of the Superior Court, signed by two sureties, and
asked for further time, until the next day, in which to complete his
bond ; that it had not been the custom to require sureties to be present
before the said board of commissioners; that the day of said meeting
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was exceedingly inclement, the snow very deep—the deepest known in
the county of Buncombe—so it was exceedingly uncomfortable, and in-
convenient to travel on horseback, and almost impracticable to travel in
vehicles; that some few persons did travel, and came to the courthouse
that day; that the Superior Court was adjourned in consequence of the
inclement weather; that only twelve jurors answered to their names in
the said court, four from the town of Asheville, and eight from the
country; that by reason of the inclement weather, one Mr. Eller, an old,
infirm man, who would have signed relator’s bond, was prevented from
attending said meeting, and perhaps others who would have signed
relator’s bond would have been present but for the inclement weather;
that on that day the sheriff gave his official bond; that relator presented
a bond, acknowledged before the clerk of the Superior Court, signed by
two parties, and exhibited a letter to the said board of commissioners
from said Eller, and from one of the members of said board, and asked
the said board of commissioners to give further time—until the next
" day—{for the completion of his bond; that the bond of relator would not
have been sufficient if said Eller had executed it. That the said board of
commissioners refused to give further time, and refused to accept the
bond offered, and refused to hear evidence as to the solvency of the
persons who had signed the bond presented to them, but no witnesses
were tendered or under summons, to show such solvency, and the com-
" missioners knew of the insufliciency of the sureties.

Late in the evening of the said first Monday in December, (362)
1886, the commissioners having delayed so as to give the relator
the day in which to complete his said bond, having disposed of all the
other business before them, declared the office vacant, and elected the
defendant and accepted his bond, and inducted him into the office of
register of deeds for said county of Buncombe.

There was no fraud, or fraudulent combination; and the commis-
sioners acted as they honestly believed they had the right to do.

At request of the relator, the following additional facts were found:

1. That the proof indicated that at least two persons in the town on
that day offered to have the bond made, on the condition of employing
certain persons as clerk, or giving a part of the proceeds of the office,
and the proof showed an indisposition on the part of the relator to accept
these terms. One of the parties thus proposing to become surety, re-
quired that he (the surety) should have a supervision over the office.

2. That the relator, both in person and by attorney, at different times
during the day, asked the board to give an answer as to whether they
would adjourn until the next day. The board did not give an answer
until late in the evening, and when they did give the information, they
at the same time told the relator that the office had been declared vacant.
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3. At the time of giving the relator the information that the office
had been declared vacant, the relator, by his attorney, asked for ten
minutes, in which to send for Mr. Jesse Starnes. This request was
refused by the board. Jesse Starnes is one of the parties who had pro-
posed to have the bond made on condition of his having an oversight

over the office, and that his brother should be made clerk. That
(863) said Starnes said he left the room of the commissioners to keep
from going on the official bond of the relator.

4. The relator tendered a bond at the meeting of the board, on the
first Monday in" January, 1887, which was admitted to be good, and
the court finds the fact that it was good. The board refused the bond
offered on the first Monday in January, on the grounds that they had
already decided the matter.

Upon the foregoing facts, it is considered by the court, that the law
required the relator to give bond in the sum of five thousand dollars,
conditioned for a faithful performance of the duties of the oﬂice of
register of deeds, before his induction into office. :

That it was hls duty to have tendered such a bond on the day ﬁxed
by law.

That it was in the discretion of the board of commissioners to have
extended the time in which said bond might be given, for a reasonable
time.

That in case the board of commissioners did not, in their discretion,
deem it best to extend the time in which the relator should give his bond,*
they were not compelled by the law to extend the time for giving such
bond, and were not bound to adjourn to next day, for the purpose of
allowing the bond to be completed.

That in case a good and sufficient bond, conditioned as required by
law, is not tendered on the day designated by law, the board of com-
missioners may, in their discretion, late in the evening of that day,
refuse to give further time, and declare that there is a vacancy in the
office of register of deeds.

That in case said board of commissioners did so declare a vacancy in
the said oflice of register of deeds, they then had the right to elect to fill
the office of register of deeds, for said county of Buncombe.

(864)  That in the exercise of their discretion in refusing to give fur-
ther time for giving bond by the relator, and then on the first
Monday of December, 1886, declaring a vacancy, and immediately filling
the said vacancy, by the election and appointment of the defendant, to
be register of deeds for the said county of Buncombe, did not exceed
.their power, and whether the court should approve or disapprove of the
manner in which that discretion was exercised, it cannot reverse it or
control it.
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It is therefore adjudged that the defendant, J. R. Patterson, is right-
fully in his office of register of deeds of the said county of Buncombe,
and the relator is not entitled to the said office.

From which action of the court the relator, by the Attorney-General,
excepts in law, and prays an appeal to the next term of the Supreme
Court.

W. H. Malone for plaintiff.
C. M. Busbee for defendant.

Sumirr, C. J., after stating the facts: The county commissioners are
required to meet at the courthouse on the first Mondays in December
and June, in each year regularly; The Code, sec. 706, and on the day
first mentioned, proceed “to qualify, and induct into office, the following
county officers who have been elected in the previous month: clerks of
the Superior and Inferior Courts, sheriff, coroner, treasurer, register
of deeds, surveyor and constables; and to take and approve the official
bonds of such officers, which the board shall cause to be registered in
the office of the register of deeds,” sec. 707, subdiv. 28. While this is
an enjoined duty, and it may be deferred until another day, and time
given to an officer elect to fortify his bond, if deemed insufficient, with
other sureties or for other sufficient cause, as determined in Buckman v.
Commassioners, 80 N, C,, 121, and in Jones v. Jones, ibid., 127,
it nevertheless becomes them to pass upon the bond tendered, and (365)
if approved, admit the elected or appointed applicant to his
office, as early as practicable, and it rests in their discretion to allow or
refuse further time under a just sense of their own official responsibili-
ties, and its exercise cannot be corrected upon an appeal of the wronged
party aggrieved by their action. In the present case, nearly a month had
passed after the result of the vote had been ascertained and declared,
during which the bond, with adequate security, could have been pre-
pared and held in readiness for the meeting of the board, and yet that
tendered falls so entirely short of the requirements of law, that its rejec-
tion was unavoidable, and the action of the commissioners foreseen., The
verification of the two sureties was for the sum of $1,000 each, while
the statute fixes the penalty at $5,000, and the sureties to justify in thls
aggregate amount. The Code, secs. 3648 and 1876.

So stringently is the obligation of seeing to the sufficiency of the
bond, when accepted, enforced, that the commissioners knowing or be-
lieving it insufficient, assume the personal liabilities of a surety. Section
1879. = Their good faith in refusing the bond tendered is not impugned
in the action; but their refusal to prolong the session for a short time,
and to postpone the matter until another day, in view of the inclemency
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and extraordinary eondition of the weather at the time, is urged as an
oppressive and uncalled for abuse of power, which demands a correction
from this Court.

While it would be, under the circumstances, a reasonable request to
defer final action in the premises, and thus enable the relator to make
further efforts to obtain additional security, his elaim to such indulgence
is not as strong as that of one, expecting his bond to be received, and
who finds it rejected. The relator must have known, and the face of the
instrument indicates it, that his bond would not be satisfactory and

could not be accepted without gross dereliction of duty, and he is
(866) not free from blame in not coming prepared, as the other per-

sons elected were prepared, to comply with the conditions of the
law, common alike to them all. :

‘While it is not our province to pass upon the propriety of the course
pursued in refusing all delay, the commissioners acted within the limits
and according to the directions of the statute, in closing the labors of the
session, of which the declaring a vacancy and filling it by the appoint-
ment of the defendant seem to have been among the last, in a single day.

The argument to support the appeal, proceeds upon the false idea that
because the session may be prolonged beyond the day, it must be so pro-
longed, although-all other business has been dispatched.

Nor can the contention be maintained, that the relator is deprived
wrongfully of an office to which he had been elected. He cannot tdke
the office, and is not in it until admitted after compliance with the essen-
tial conditions required. He has a right to be inducted when he gives
the bond satisfactory to the commissioners and takes the preseribed oath.
Indeed he then is in the office, and can only be deprived of it by a due
course of law. The action of the commissioners may have been unwise
and hasty—seemingly harsh and unusual, but it was in conformity with
the law, and cannot be reversed by any authority conferred upon this
Court.

We therefore sustain the ruling and affirm the judgment in the court
“below.

No error. Affirmed.

(367)
F. C. DURANT Er AL v. M, E. CROWELL AND WIFE.

Recetver—Evidence—DN otice.

1. Where the plaintiff establishes a prima facie right to property, which is
not rebutted by the defendant, he is entitled to a receiver, if he shows
that there is danger of loss of the rents and profits.
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2. Only the purchaser of the legal title without notice of a prior equity can
hold it against such equity.

3. The fact that the purchaser of the legal estate paid very much less than
the land is worth, is evidence to show that he purcha_sed with notice.

4, The value of the property in controversy cannot be considered in passing
on the question of the solvency of the defendant.

5. Where there is danger of loss of rents and profits, instead of appointing a
receiver the court may allow the defendant to execufe a bond to secure
the rents and profits and such damages as may be adjudged the plaintiff.

(Winbora v. Gorrell, 8 Ired. Eq., 117; Polk v. Gallant, 2 Dev. & Bat. Eq., 395;
Hamlett v. Thompson, 1 Ired. Eq., 360 ; Kerchner v. Fairley, 80 N. C., 24;
Rolling v. Henry, 77 N. C., 467; Kron v. Dennis, 90 N. C., 327; Lumber
Co. v. Wallace, 93 N. C., 23; cited and approved.)

MoTtion for a receiver pendenta lite, a civil action, pending in the
Superior Court of Untoxw County, heard before Graves, J., at Chambers,
at Shelby, on 26 October, 1886.

The plaintiffs allege that in 1854 Jackson C. Lemmond and others,
owners of the land in controversy, conveyed it for the consideration of
$25,000, to Charles Judson and W. F. Durant, in fee, in trust for them-
gelves and their associates.

That in June, 1857, said trustees, for the consideration of $1.00, con-
veyed the said land to Robert Taylor, in fee, and on the same day, the
said associates, for the consideration of $1.00, released their interest to
said Taylor. That these deeds were made to enable Taylor to borrow
money upon a mortgage of the said land, for the benefit of the
association, formed for mining purposes, and after he had done (368)
50, to convey the land to the said trustees, or to one of them, in
trust for said associates; that in pursuance of this agreement Taylor,
on 16 July, 1857, borrowed of Thos, C. Durant the sum of $23,170, and
conveyed to him, by a mortgage deed, the said land to secure the same;
that in August, 1857, Taylor, in further pursuance of said agreement,
conveyed the said land to Charles Judson, for the consideration of $1.00,
in trust for himself and associates, subject to the mortgage to Durant;
that in 1859, Thos. C. Durant assigned the said mortgage and the money
due thereon to Chas. W. Durant; that the mortgage deed executed by
Taylor to Durant to secure the loan was intended to be in fee, but by the
ignorance, inadvertence, or mistake of the draftsman, by the omission
of the word “heirs,” a life estate instead of a fee, was conveyed; that at
the time of the execution of the mortgage, and ever since, Taylor had his
residence and domieil in New York; and that at the said time, and up to
the dates of their deaths, respeetively, Thos. C. Durant and Charles W.
Durant were domiciled in New York, and Charles Judson and the other
associates, except Hugh Downing, were nonresidents of this State, the
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said .Hugh Downing alone of said associates having resided in Union
County, and that in 1861, he took possession of said land, as one of the
associates, and as agent of the trustees; that in 1867 he eontracted with
C. W. Durant to purchase his interest in the land, under the mortgage,
and retained possession till 1878, recognizing the right of the trustee
and the existence of the mortgage, and that the mortgage debt had not
been paid, and no part of the consideration under the contract to pur-
chage the interest of Durant had been paid; that Downing died in 1870,
when his administrator took possession of the land, and held it until
1878, after which time, one Wager entered into possession, recognizing

the right and interest of Charles W. Durant, as the administrator
(369) of Downing, had done, and by an agreement in writing promised

to pay $50 per year, for the term of five years as rent therefor;
that while the said Wager was in posgession in 1878, under a special
proceeding for the purpose of a sale of the interest of Hugh Downing,
to make assets to pay his debts, the interest of the said Downing in said
land was sold, and purchased by the feme defendant, at the priece of
£66; that at the time of said sale, the land was worth, for agricultural
purposes, at least $8,000, besides its great mineral value, and that the
said purchaser had full knowledge of the mortgage, and was not a pur-
chaser for value or without notice.

The plaintiff Heloise, and W. W, Durant are the helrs at law of Thos.
C. Durant, and the said W. W. is his administrator; the plaintiff F. C.
Durant is the executor of Chas. W. Durant, deceased and is entitled to
" receive the amount that may be found due upon the sa1d mortgage, and
the other plaintiffs are necessary partles

It is alleged that the defendants are in possession and insclvent, and
that if permitted to remain in possession and receive the rents and
profits (which are alleged to be $600 per annum), the plaintiffs Wlll
sustain 1rreparable damage.

The prayer is for the appointment of a receiver—the correction and
reformation of the mortgage deed—the foreclosure of the mortgage and
payment of the debt secured thereby, and an account, ete.

The defendants answer, and deny that the deeds to Taylor were made
for the purposes alleged, or that there was any mistake in the mortgage
deed; or that the mortgage debt has not been paid. They also deny the
alleged contract between Durant and Downing. They aver that the
feme defendant purchased the land at the price of $66 under the special
. proceeding set out in the complaint, and in March, 1880, received a deed

from the commissioner for the same, and that the plaintiffs have
(870) had possession under said deed at the bringing of this' action.
They further say, that in April, 1881, Chas. Judson, for the con-
sideration of $1, released his interest to Wager, and that in the same
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month Wager, for the same consideration, conveyed to the defendant.
They say that at the time of the purchase of the land, $2,500 was as
much as it could have been sold for on the market, and $4,000 would be
a fair valuation, ete., and the annual rental value at the time of the
purchase was not more than $100, and at present will not exceed $400.

They deny any knowledge that the mortgage was an encumbrance
upon the land, to the extent of the fee, and say that the feme defendant
purchased at a fair and public sale, as the highest bidder, without any
notice of any equity, ete.

His Honor refused to appoint a receiver, and the plaintiffs appealed.

Platt D. Walker and A. Burwell for plaintiffs.
D. A. Covington and Adams filed o brief for defendants.

Davis, J., after stating the facts: Without considering in detail the
" voluminous evidence contained in the record, it appears from the mort-
gage deed, executed by Taylor to Durant on 6 July, 1857, that the land
in controversy was conveyed to the said Durant to secure the payment
of $23,170, borrewed, and from the evidence, this was largely more than
the agricultural value of the land, and though it was of considerable
value for mining purposes, it was much more than the value of a life
estate therein.

This inherent fact, and the affidavit of Taylor who executed the
mortgage deed, to the effect that it was the understanding and agree-
ment of the parties that the land should be conveyed in fee to secure the
said loan, and that it was by the ignorance, mistake or inadvertence of
himgelf and Durant, or of the draftsman of the mortgage, that
words of inheritance were omitted-—that no part of the said mort- (871)
gage debt has been paid, but that every part thereof is still due
and payable—that at the time of the execution of the mortgage, it was
understood and agreed, and so expressed in the mortgage, that he was
not to be personally liable for the said debt, but that the land was to be
the only security, establish an apparent mght in the plaintiff, to have
the deed corrected and reformed. The deed of 26 June, 1857, executed
by Durant and Judson to Taylor, conveyed a fee, and the mortgage deed
refers to it, and purports to convey “all the estate, title and interest,
dower and right of dower, of the said parties of the first part therein,”
making it apparent that the estate in fee was intended as a security for
the debt. But the feme defendant says she was a purchaser at a fair
and open public sale, and as the highest bidder, without notice, ete., and
it is insisted that, as against her, all the equities of the plalntlﬁs are
fully met.
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The land was bid off, says the answer, by Wager and Asbury for the
feme defendant. It was worth, according to the answer, $2,500 “on the
market.” Flow, the administrator of Downing and the commissioner
who sold the land, makes oath, in effect, that he never believed that the
title of his intestate was good, and that he had frequently told his
(Downing’s) heirs, that he did not have a title—that he had heard
Downing say that he held the land for others.

Howie states in his affidavit, in substance, that he rented a portlon of
the land in question for several years; that frequently during that time
Downing told him that he (Downing) held the land for the Durants,
who held the mortgage; that he was the agent for the Durants merely.
That after the death of Downing, he continued on the land and paid
rent to James Flow, the administrator of Downing, and sometimes to
Mrs. Wager, the daughter of Downing, or to W. H. D. Wager, till about

1878, when he heard that Gen. Rufus Barringer, of Charlotte,
(872) was Durant’s agent, and signed a paper agreeing to hold the land

in his possession as tenant of said Durant, and that this writing,
which is filed as an exhibit, was witnessed by James Flow, the admin-
istrator of Downing.

Cochrane, another witness, makes affidavit upon information and
belief, that it was announced at the sale, before the bidding commenced,
5o that the announcement could be heard by all present, that only the
interest of Downing was sold, and that it was bid off by Wager and
Asbury with full knowledge of the fact.

Mzr. Barringer makes aflidavit, that he was in #867 employed as at-
torney and agent for Durant, and sets out, in detail, an arrangement
with Hugh Downing, under which he remained in possession of the
land, recognizing the encumbrance of the mortgage and its lien upon
the land, and after his death, an arrangement with the heirs of Hugh
Downing, under which they were to hold the land for five years. “That
from the death of Hugh Downing, until 1882-’3, his active adminis-
trator (Jas. Flow) and his heirs at law frequently and from time to
time admitted to affiant that the said mortgage debt was unpaid, and
was a subsisting lien upon the land, and that during the period of
affiant’s agency for Durant, which agency was well known to the
administrator and heirs of Downing and Wager, and to the defendant,
M. E. Crowell, as far back as 1878, . . . there was no adverse
. possession to affiant as agent up to 1882, or 1883. That defendant M. E.
Crowell was present during the negotiations which resulted in the con-
tract for a lease, . . . and that neither he, in his own right or
otherwise, nor his wife, ever claimed the land, till the year 1882, or
’83.” That under the contract of lease, the rents were paid by Wager
for the years 1880, ’81 and ’82.
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There are also letters of Downing, written in 1866, filed as exhibits,
recognizing the mortgage debt as a lien upon the property.

It appears that the parties interested in the mortgage resided (373)
in New York, and the mineral value of the land was of chief
consideration with them, and the negotiations referred to by Mr. Bar-
ringer in his affidavit account for the delay in bringing the action.

These facts, taken in connection with the vast disproportion between
the price paid by the feme defendant and the actual value of the land,
would seem to fix the defendant with notice. The fact that property,
worth at the lowest estimate $2,500, and, according to some of the
evidence, $8,000, for agricultural purposes, with a large speculative
value for mining purposes, should be bid off at the insignificant price of
$66, was certainly sufficient to put her on inquiry. “Only the purchaser
of the legal title, without notice of a prior equity, can hold against
such equity”; Winborn v. Gorrell, 8 Ired. Eq., 117; Polk v. Gallant,
2 D. & B. Eq., 395; Hamlett v. Thompson, 1 Ired. Eq., 360.

In this case, the defendant acquired only the title which Downing
had, which was not a legal title, if any title at all. We think the plain-
tiffs have established an apparent right to have the mortgage deed re-
formed and the property sold to pay the debt, and that this apparent
right is not sufficiently controverted by the answer, and if there is
danger of the rents and profits being lost, they are entltled to have a
receiver. The plaintiffs allege the insolvency of the defendants, and
danger of loss; the defendants admit the insolvericy of M. E. Crowell,
but say that the feme defendant is entirely solvent, and worth $2,500
or $3,000 in excess of her exemptions. The only other evidence upon
this point is: 1. The affidavit of James Flow, in which he says: “that
the said Delia A. Crowell had no property at her marriage, in her
own right, and has since owned none, except the tract of land claimed
by her in this action”; 2. The certificate of the property listed by M. E.
Crowell, agent for D. A. Crowell, in 1886, amounting to $4,647, of
which $4,000 is for the land in dispute in this action. Of course
the value of the land in controversy cannot be considered in (374)
determining the security to which the plaintiffs are entitled, and
where there is imminent danger of loss by insolvency of the defendant,
it is within the rightful authority and the duty of the court to secure
the.rents and profits, through the appointment of a receiver; Kerchner
v. Fairley, 80 N. C., 24; Rollins v. Henry, 77 N. C,, 467 Kron v.
Dennis, 90 N. C., 327 ; or to permit the defendant to remain in posses-
sion, upon the execution of a bond, payable to the plaintiff, with security
approved by the court in such sum as may be deemed sufficient to
secure the rents and profits and such damages as may be adjudged
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in favor of the plaintiff, upon a final determination of the action.
Lumber Company v. Wallace, 93 N. C,,

There was error in refusmg to allow the m0t1on of the plalntlffs

Let this be certified, to the end that the court below may make such
order in the cause, in accordance with this opinion, as will secure the
plaintiffs against loss by reason of the insolvency of the defendants.

Error. : Reversed.

Cited: Williams v. Johnson, 112 N. C., 432; Smith v. Fuller, 152
N. G, 138; Arey v. Williams, 154 N. C., 610 Brown v, Harding, 170
N. C,, 268

J. G. BYNUM v. W. E. POWE ET AL

Practice—Counterclaim—Constitution—dJ urisdiction.

1. A plaintiff cannot take a nonsuit when the defendant sets up a counter-
claim arising out of the contract or transaction which constitutes the
plaintiff’s cause of action-——or when the defendant has acquired in an
equitable action any other right or advantage which he is entitled to have
tried and settled in the action.

2. Under sections 12 and 22, Art. IV, of the Constitution, the Legislature has
the power to establish, limit, and define the jurisdiction of the Superior
Courts ; to prescribe the methods of procedure in them, and the extent,

" manner, time and place of exercising their jurisdiction; and can declare
what judgments and orders may be given by these courts in or out of
term—except that issues of fact can be tried by a jury only in term time.

(McKesson v. Hunt, 64 N, C., 502; Pescud v. Hawkins, 71 N. C., 300; Graham

v. Tate, 77 N. C., 120; Tate v. Phillips, ibid., 126 ; Purnell v. Vaughan, 80

N. C., 46; Whedbee v. Leggett, 92 N. C., 469; Bank v. Stewart, 93 N. C,,

402; McNeill v. Lowton, ante, 16; Harrell v. Peebles, 79 N. C. 26,

Molyneuzr v. Huey, 81 N. C., 106; Shackelford v. Miller, 91 N. C.,, 181;

~ McDowell v. McDowell, 92 N. C., 227; Branch v. Walker, ibid., 87; Coates

v. Weeks, 94 N. C, 174; McAden v. Benbow, 63 N. C,, 461 ; cited and ap-
proved.)

(875)  Crviw ActIoN, pending in Buncomee Superior Court, on appeal
by defendant from judgment of nonsuit rendered by Montgomery,
J., at Chambers, in McDowell County, on 15 October, 1886.
The purpose of this action was to obtain relief by injunction.
On 25 June, 18886, a judge declined to grant a restraining order ap-
plied for. Afterwards, upon a like application, another judge granted a
restraining order and a rule upon the defendants to show cause in term
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time why an injunction should not be granted pending the action, and
until the hearing upon the merits.

Subsequently, at chambers, the judge vacated the restraining order
and denied the motion for an injunction. Afterwards, on 15 October,
1886, the plaintiff, out of term time, at chambers, moved the court to
allow him voluntarily to submit to a judgment of nonsuit.

The defendants resisted this motion, contending that the plaintiff
had no right thus to be nonsuited, because one judge had refused to
grant a restraining order, and afterwards another judge, having granted
such order, had discharged it, and refused to grant the motion for an
injunction pending the action. The court allowed the motion,
and judgment of nonsuit was granted. This was assigned as (376)
error by the defendants, and they appealed to this Court.

W. P. Bynum for plaintiff.
8. J. Erwin (I. T. Avery was with him on the brief) for defendants.

Merrivon, J., after stating the facts: Strictly, a plaintiff cannot be
said to “take a nonsuit” regularly in the course of an action, after the
jury are sworn, if he finds that he cannot succeed because there is a
defect in the evidence, or it is insufficient to warrant a verdiet in his
favor, or there is other like cause why he cannot; in that.case he
fails to appear, and allows himself to be “called”; he does not answer.
The jury render no verdict, but are discharged, and there is judgment
of nonsuit against the plaintiff, and he is said to be “nonsuited”-—
properly, he voluntarily suffers a judgment of nonsuit, and he thereby
gains the advantage, that there is no verdict against him, and no
judgment upon the merits of the action that concludes him, and he
may bring a new action for the same cause of action. He only pays
costs of the action thus terminated.

But it has become common in practice to say that the plaintiff “takes
a nonsuit,” and it is settled practice in this State, that he has the right
voluntarily to submit to such judgment at any time before the verdiet
of the jury is rendered, unless before he asks to be allowed to do so,
the defendant shall have pleaded a counterclaim, in which case he can-
not do so, if it be a cause of action arising out of the contract or trans-
action that constitutes the plaintiff’s alleged cause of action. If, how-
ever, the plaintiff’s cause of action is- distinet from that alleged as a
counterclaim, and the latter comes within the statute (The Code, sec.
244, par. 2), the plaintiff may, if he see fit, suffer a judgment of non-
suit as to his alleged cause of action, and in that case the de-
fendant may continue to prosecute his counterclaim, or withdraw (877)
or abandon it, in his discretion.
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This rule of practice seems to rest upon the ground, that the plaintiff
ought to be allowed to abandon his action—not his cause of action, at
his pleasure, unless, in the course of the action, some right or ad-
vantage of the defendant has supervened that he has the right to have
settled and concluded in the action. McKesson v. Hunt, 64 N. C., 502;
Pescud v. Hawkins, 71 N. C., 800; Graham v. Tate, 77 N. C., 120;
Tate v. Phallips, ibid., 126 ; Purnell v. Vaughan, 80 N. C., 46; Whedbee
v. Leggett, 92 N. C., 469 ; Bank v. Stewart, 98 N. C., 402; McNeill ».
Lawton, ante, 16; 3 Chit. P., 911; Bing. on Judg., 28.

That the cause of action in this case is purely equitable in its nature
cannot affect the plaintiff’s right to submit to a judgment of nonsuit.
Under the present method of civil procedure there is but one form of
action, and the plaintiff, as indicated above, may, no matter what may
be the nature of the cause of action, voluntarily submit to a judgment
of nonsuit, except that in cases purely equitable in’ their nature he
cannot do so, after rights of the defendant in thie course of the action
have attached that he has the right to have settled and concluded in
the action. Thus, if an order of reference has been made, and the
referee has made a report, the correctness of which is conceded by both
parties, and the case is in condition to be disposed of finally; or if an
- account has been taken and report made, or a decree has been made
under which the defendant has acquired rights, the plaintiff will not be
allowed to suffer a judgment of nonsuit, and this is so because the
defendant has acquired such rights and advantages in the action as
give him a positive interest in it. This rule is reasonable, and rests
upon grounds of manifest justice. Pescud v. Hawkins, supra; Purnell

v. Vaughan, supra; Ad. Eq., 8373; Story’s. Eq. Pl., secs. 456, 798.
(378)  But in this case obviously the defendants aequired no rights by

virtue of anything done in the course of the action. The plaintiff
had simply made a motion for an injunction pending the action, and
until the hearing upon the merits, which motion was denied. He might
therefore have had such judgment as the one granted out of term time
by the consent of parties, or in term time without such consent.

We are, however, of opinion, that the judge had no authority to
grant the supposed judgment in question out of term time without the
consent of parties, and that it is therefore void. There is no statute
prescribing and regulating the course of civil procedure that authorizes
such a judgment to be granted out of term time at chambers without
the consent of parties, and there was no such consent.

That judgments may be granted in civil actions by the judges of the
Superior Courts out of term time, only by the consent of parties, is
now well settled, but the practice in that respect is of doubtful ex-
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pediency, and ought not to be encouraged in ordinary cases. It is out
of the general course of procedure and practice, and not infrequently
gives rise to misapprehension, distrust and confusion.

To avoid this as far as practicable the consent of parties should
always appear certain, in writing, signed by the parties, or their counsel,
or the judge-should recite the fact of consent in the orders and judg-
ments he directs to be entered of record. Hervey v. Edmunds, 68 N. C.,
246 ; Harrell v. Peebles, 79 N. C., 26; Molyneuz v. Huey, 81 N. C., 106;
Shackelford v. Miller, 91 N. C., 181; McDowell v. McDowell, 92 N. C.,
9975 Branch v. Walker, ibid., 87; Coates v. Weeks, 94 N, C., 174.

The Constitution, Art. IV., sec. 22, declares that “The Superior
Courts shall be at all times open for the transaction of all business
within their jurisdiction, except the trial of issues of fact requiring
a jury,” and it is contended that this provision directly confers upon the
judges of the courts named jurisdictional authority to make all
proper orders and to grant all proper judgments, and to do and (379)
require to be done, all proper things in all civil actions and pro-
ceedmgs in the course. of procedure out of term time, “e‘zcept the trial
of issues of fact requiring a jury.”

This provision of the Constitution does not stand alone—it has refer-
ence and relation to, and bears materially upon other provrsrons on the
same subject, and must in such connection and bearing receive such
just and reasonable 1nterpretat10n as will give it intelligent operatrve
effect.

An essential part of -the system of judicature established and provided
for by the Constitution, is the apportionment and distribution of juris-
dictional authority, and a method or methods of procedure. These are
not supplied by the Constitution except to a very limited extent. As to
courts, other than the Supreme Court, power is expressly conferred
upon the Legislature to prescribe, define and limit their jurisdiction
respectively, and proper methods of procedure therein. It is declared by
section 12 of the same article above cited, that “the General Assembly
shall have no power to deprive the judicial department of any power
or jurisdiction, which rightfully pertains to it as a coérdinate depart-
ment of the government; buf the General Assembly shall allot and
distribute that portion of this power and jurisdiction which does not
pertain to the Supreme Court, among the courts prescribed in this
Constitution or which may be established by law, in such manner as it
may deem best, provide also a proper system of appeals, and regulate by
law.when necessary, the methods of proceeding in the exercise of their
powers, of all courts below the Supreme Court, so far as the same may
be done without conflict with other provisions of this Constitution.”
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It thus appears plainly that the Legislature has ample power to estab-
lish, define and limit the jurisdiction of the Superior Courts, and
prescribe the methods of procedure in them. This power must embrace

the power to prescribe the extent, manner, time and place, of
(880) exercising jurisdictional authority. This is essential to secure

certainty, consistency, order and practical convenience in the due
administration of public justice. Without proper regulations in these
respects, disorder and confusion must inevitably prevail to a greater
or less extent, to the detriment of the public and individuals.

The Legislature may make such regulations as it shall deem fit and
expedient, in the respects mentioned, and they will be operative if they
do not conflict with provisions of the Constitution other than those
contained in the section last above recited. It is insisted, however, that
the present method of civil procedure is in conflict with the constitu-
tional provision first above set forth. We think otherwise. Giving it a
reasonable interpretation that makes it harmonize with the power con-
ferred upon the Legislature just adverted to, and as well, one that gives
it intelligent practical effect, it implies that “the Superior Courts shall
be at all times open for the transaction of all business within their
jurisdiction,” as at the time, at the place, and in the manner prescribed
by law, “except the trial of issues of fact requiring a jury.” As to the
trial of issues of fact by a jury, they shall not be continuously open—
they shall be open only at stated periods—in term time—but as to all
other matters, they shall be continuously open—open for the transaction
“of any—all—business that may properly come before them, at the time,
in the order, at the place, and in the way preseribed, but not necessarily
that such business shall be continuously transacted. They are continu-

_ously open, so that the Legislature may prescribe that certain classes of
business shall be transacted only in term time, certain other classes may
be transacted out of, or in term time, or that all business may be
transacted at any time without regard to terms of the court, except as to
the trial of issues of fact by a jury. These courts in their nature are
continuously open as contra-distinguished from courts that are closed

except at certain periods, called term time, such as were the

- (381) Superior Courts of this State before the adoption of the present

Constitution, except in certain respects.

Very soon after the adoption of the Constitution of 1868, the Legisla-
ture passed a statute prescribing a Code of Civil Procedure, which in a
sense contemplated the continuous transaction of business in the Superior
Courts of which they had jurisdiction, but this feature of it prevailed for
a brief while. Afterwards the Legislature, deeming the statute in the
respect referred to inexpedient and unsuited to the wants and interests
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of the people, passed a statute (Acts 1868-1869, ch. 76) suspending the
Code of Civil Procedure in certain respects, and enacting -that civil
actions should be brought, the pleadings therein filed and trials had
in term time only. The validity of that statute was contested in McAdoo
v. Bénbow, 63 N. C., 461, on the ground that it was in conflict with
the provision of the Constitution now under consideration. This Court
held after much consideration that the act was valid, and the decision
in that case has been repeatedly and uniformly recognized as settling
the construction to be placed upon that provision. Indeed the construe-
tion given it has been recognized and acted upon by the courts and the
Legislature ever since it was thade. This statute was by its terms to re-
main operative only for a brief period. It was afterwards extended in
its material provisions by a subsequent statute (Acts 1870-1871, ch. 42),
and subsequently by statute (Bat. Rev., p. 248); and substantially the
provisions of this statute are now incorporated inte and permanently
form part of the Code of Clivil Procedure (The Code, ch. 10).

‘While the Legislature can provide for the continuous transaction of
business of the Supertor Courts of which they have Jumsdmtmn without
regard to stated terms thereof, except as “to the trial of issues of fact
requiring a jury,” because they are always open, it is too well settled
to admit of serious question, that it can prescribe, as indeed, it has
done, that civil actions, with certain exceptions, shall be brought
to, proceeded in, tried and disposed of in term time only. Hervey (382)
v. BEdmunds, 68 N. C., 243.

So, acceptitig the provisions of the Code of Civil Procedure affecting
the question presented by the record for our decision as operative and
valid, did they authorize the judge to grant the judgment of nonsuit
eomplamed of, out of term time?

We think thls question must be answered in the negative. It appears
from a careful examination of the Code of Civil Procedure that all
ordinary civil actions must be brought to and proceeded in to their
determination at regular terms of the Superior Courts. This is the
general course and extent of precedure, and there is no authority of the
court or judge to grant orders, judgments, or take any action in such
actions out of term time, except in respects specially provided for;
such as provisional remedies, proceedings supplementary to execution,
submitting a controversy without action, confessing judgment without
action, applications for mandamus, and the like.

And moreover, whenever the judge may take any such action out of
- term time, in the course of an action, or otherwise, his authority to do so
ig exceptional, and is prescribed in terms, or by necessary implication.
He cannot do so simply upon the ground that the courts are always
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open for the transaction of all business within their jurisdiction; he must
or may do so only when the preseribed course of procedure allows or
directs somethmg to be done. :

Now, this is an ordmary civil action, in which the partlcular and
prmmpal relief demanded is a perpetual injunction. It was brought to
a regular term of the court, and must be proceeded in in term time, to
its end, however that may be reached. There is no exceptive provision
in the Code of Civil Procedure that allows a judgment of voluntary

nonsuit to be suffered by the plaintiff out of term time any more
(383) than to try and determine the action upon its merits. The judg-

ment might have been granted with the consent of parties, be-
cause the court is always open, but it could not without such consent,
and for the reasons already stated above.

The suffered judgment of nonsuit must be treated as void, and
further proceedings had in the action in term time, according to law.
And to that end let this opinion be certified to the Superior Court. It
is so ordered.

Error. . : o Reversed.

Cited: McNeill v. Hodges, 99 N. C., 249; Gatewood v. Leak, tbid.,
365, 6; Anthony v. Estes, tbid., 599; Goodwin v. Monds, 101 N. C,,
356; Skinner v. Terry, 107 N. C., 109; Pass v. Pass, 109 N. C., 486;
Parker v. McPhail, 112 N. C., 504; Fertilizer Co. v. Taylor, ibid.,
1515 Wilkins v. Suttles, 114 N. C., 558; 8. v. Parsons, 115 N. C,, 734;
Bank v. Gilmer, 118 N. C., 670; Olmsted v. Smith, 138 N. C., 586;
Boyle v. Stallings, 140 N. C., 527; Banks v. Peregoy, 147 N. C., 296;
R. BR. v. B. R., 148 N. C,, 69; Clark v. Machine Co., 150 N. C,, 375;
Webster v. Williams, 153 N. C., 311; Campbell v. Power Co., 166
N. C., 490; Haddock v. Stocks, 167 N. C., 73; Cahoon v. Brinkley,
176 N. C, 7; 8. v. Humphrey, 186 N. C., 586; S. v. Stewart, 189
N. O, 346.

J. L. QUEEN, TRUSTEE, v. A. WERNWAG ET AL.

Evidence—Confusion of Goods.

1. When the plaintiff sues to recover a stock of goods conveyed to him as
trustee by defendant W., to secure a creditor of said defendant, evidence .
is admissible to prove: First, that it was agreed between the trustee and
creditor, and said W., that said W. should remain in possession of the
goods and sell them, and pay the debts of the firm, composed of said W.
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and the secured ereditor; second, what goods were in the store when the
deed in trust was executed, and what, when the goods were seized by the
sheriff ; third, what additions had been made to the stock by adding goods
purchaged with funds which were the separate estate of the feme defend-
ant, and which of the goods seized were thug added.

2. In such case the trustee can claim only such of the goods as composed the
‘original stock, and not those added by thé feme defendant.

3. The rule, that he who produces a confusion of goods shall lose his own, is
carried no further than necessity requires, and applies only to cases where
it is impossible to distinguish what belonged to one from what belonged
to the other., When the articles can be easily distinguished and separated,
no change of property takes place, but the burden is on the guilty party
to distinguish his property or lose it.

TaIs was a civil action, tried before Avery, J., at Fall Term, (384)
1886, of Haywoop Superior Court.

There was a verdict and judgment for the plaintiff, from.which the
defendants appealed.

The facts are sufficiently stated in the opinion of the Court.

No counsel for plaintiff.
. W. B. Ferguson and W. L. Norwood ( Gao H. Smathers also filed a
brief) for defendants.

Swurra, C. J. This action is prosecuted under the provisions of The
Code, secs. 321 to 833, inclusive, by the plaintiff, who claims title under
three several conveyances of the defendant A. Wernwag, in trust to
secure certain recited debts due Samuel Isler, to recover possession of a
stock of goods and merchandise then held by him. The goods were
seized and delivered to the plaintiff under an order made in the cause
on 6 June, 1885, on which the summons was sued out, and the order
to take the goods from the defendant was issued. The allegatlons made
in the complaint being denied in the answer, issues were submitted to
the jury, which, and the responses to each, are as follows:

I. Is the plaintiff the owner of the property described in the com-
plaint? Answer: Yes.

II. Did the defendants wrongfully detain said property? Answer:
Yes.

ITI. What is the value of the goods sé#ed? Answer: Four hundred
dollars. ‘ '

On the trial the plaintiff testlﬁed on his own behalf, and on his cross-
examination the defendant proposed to show by the witness that he per-
mitted the defendant A. Wernwag to remain in possession of the goods
from the day of making the deeds (9 December, 1884), until the seizure;
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what goods were then in the store, and what, when taken by the
(385) sheriff, of the original stock; that the said defendant continued

thereafter as before to sell and dispose of the goods assigned,
and that the stock had been meanwhile replenished by additions thereto,
" made with the funds of the feme defendant, and out of her separate
estate. The evidence was refused, and defendants excepted.

The defendant, A. Wernwag, a witniess for himself, proposed to prove
an agreement between himself and the plaintiff, made at the time the
deeds were executed, to which the ereditor Isler also assented, that the
witness was to remain in possession of the goods, sell them out and pay
the debts of A. Wernwag & Co., constituted of the witness and the said
Isler. This testimony was also, after objection, ruled out, and defendant
excepted. '

The substance of the offered evidence was to show that the continued
sale and disposition of the goods was with the assent of both the trustee
and secured creditor, under a resulting agency in the reduction of the
stock, and the residue left of the stock on hand when the assignment was
made. We do not know upon what ground the proof was declared to be
inadmissible, if, in the separation, the additions could be distinguished
from the other articles of merchandise, because the property in the latter
only was in the trustee. _

It may be that it was deemed a confusion of goods, whereby the title
to the goods added, was lost, upon a well known rule of law, or it may

.have been considered a replenishment of the stock from the proceeds
of such as were sold. On neither ground ought the evidence to have been
excluded.

The rule is thus stated by Chancellor Kent: “If A. will wilfully
intermix his corn or hay with that of B., or casts his gold into another’s
crucible, so that it becomes impossible to distinguish what belonged to
A. from what belonged to B., the whole belongs to B. But this rule is
carried no further than necessity requires, and if the goods ecan be easily

distinguished and separated, as articles of furniture, for instance,
(386) then no change of property takes place.” . . . “It is for the

party guilty of the fraud to distinguish his own property satis-
factorily or lose it.” 2 Kent Com., 365.

“We cannot but think,” says Mr. Parsons, “that the intent of the
parties and the moral character of the transaction would enter into the
law of the case. 2 Pars. Cont., 474.

So remarks Morton, J., after citing the passage from Kent, “but this
rule only applies to wrongful or fraudulent intermixtures. Rider v,
Hathaway, 21 Pick., 298,

The intermixture of goods of different kinds in a store is unhke that
of a commingling of wheat, corn and melted metal into one undistin-
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guishable mass, for it is possible that the original articles had labels,
marks or other devices, or that those which formed the accession had
them, so that the identity of the several parcels could be ascertained, and
for this purpose the evidence of the plaintiff himself was offered and
refused. o

Not only was this ruling untenable on the first ground suggested, nor
was there any évidence that the accessions to the stock came from pur-
chases made with money received from what were sold; the testimony to
establish the contrary was disallowed.

There is error and must be a new trial, to which end this will be
certified.

Error. , ’ Venire de novo.

Cited: Keith v. Rogers, 101 N. C,, 272.

(387)

VIRGIL WEBB v. RICHMOND AND DANVILLE RAILROAD
COMPANY. .

Fellow-Servants.

1. Where an employee of a railroad company is injured by the negligence of a
fellow-servant, the common master is not liable.

2. The fact that a coemployee has authority from the common master to dis-
~ charge his fellow-servants, does not, of itself, constitute him a vice-
principal. ) :

Tuis was a civil action, tried before Avery, J., and a jury, at Spring
Term, 1886, of the Superior Court of MeckreNBURe County.

The action was brought to recover damages for an injury to the per-
son of the plaintiff, who was an employee of the defendant.

The plaintiff, a witness in his own behalf, testified in substance, that
he was employed to flag the trains, but was ordered by the yard-master,
on the occasion when he was injured, to couple some cars. That he got
upon the step at the back of the engine, and when the engine approached
the cars he was to couple, he notified the engine-man to stop his engine,
but that he did not do so, but moved it back rapidly, in consequence of
which the injury happened; that the yard-master had the power to dis-
charge the employees; and it was his duty to give signals to the engine-
man when coupling was to be done, but that he failed to do so on this
occasion.
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The plaintiff’s testimony was contradicted by the witnesses for the
defendant, who testified to a state of facts, which, if believed, showed
that the plaintiff was injured by his own carelessness.

The plaintiff asked his Honor, among other things, to charge the jury,

that if they believed that the yard-master had authority from the
(388) defendant to discharge the plaintiff, then they were not fellow-
servants. His Honor refused this charge.

The jury found a verdict for the defendant, and the plaintiff appealed.

No counsel for plaintiff.
Chas. M. Busbee for defendant.

Mzzrrivon, J. We do not deem it necessary to advert in detail to the
several assignments of error in this case, because in our judgment, in any
just view of the facts of it as they appear in the record, the injury sus-
tained by the plaintiff was most probably the result of casualty—pos-
sibly, his own carelessness and lack of expertness, and if there was any
carelessness on the part of any employee of the defendant, engaged in
shifting or moving the cars at the time the injury was sustained, it was
obviously that of a fellow-servant, for which the defendant is not
amenable.

The injury so sustained by°the plaintiff was his misfortune.

It seems that the defendant, nevertheless, generously and commend-
ably cared for him.

No error. Affirmed.

Cited: Hobbs v. B. R., 107 N. C,, 8; Pleasants v. B. B., 121 N. C,,
495; Richardson v. Cotton Mills, 189 N. C., 654.

. STL'}TE v. COMMISSIONERS OF WAYNE COUNTY.
Fence Law—County Commissioners—Indictment.

1. County commissioners are not required by the stock law to personally
superintend the fence around the no-fence territory, but they discharge
their duty under the statute when they levy the necessary taxes, appoint
the committees, etc., to keep the fence in repair,

2. An indictment against public officers for a failure to perform a publie duty,
must set out the specific duty imposed on them which they have neglected.

(8. v. Fishblate, 83 N. C., 654; cited and approved.)
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InpiorMenT, tried before Philips, J., and a jury, at July (389)
Term, 1886, of Way~e Superior Court.

The defendants were indicted for negleet of duty in failing as com-
missioners of the county of Wayne, to keep in repair a stock-law fence,
and upon the trial, they introduced evidence to show that they had, as a
board, levied the assessment prescribed by law to raise money to keep
the fence and gates in repair; that they had appointed suitable persons
to superintend and keep in good order the gates and fences; and had
" made necessary orders appropriating the funds applicable to the pay-
ment of expense in making such repairs.

The defendants asked the court to instruct the jury that, “If they were
satisfied from the evidence, that the commissioners had made the proper
orders and regulations; appointed proper overseers and committees to
look after the fence; and levied the tax as allowed by law, they were not
guilty, for it was not the duty of the commissioners to personally look
after the condition of the fences or repair the same by their own ex-
ertions.”

The court refused to give this instruction, and gave the following:
“The defendants are public officers, in the sense of being liable for any
neglect of duty. The law provides that the commissioners shall keep the
fence in repair, and failing or neglecting to do that which the law says
shall be done, is an act of omission which rénders them liable to indiet-
ment. The solicitor only contends for a verdict against the defendants
for failing to keep the fence up and in repair after it was built. The
law looks to the board of commissioners of Wayne County to keep that
fence in repair. It appoints no other person or officer to do it, where-
fore for any failure or neglect to keep the fence in proper condi-
tion, the commissioners are the only persons to whom the law (390)
looks to make them liable for the omission. The board of com-
missioners had a right, if they chose, to appoint some person or persons
to superintend the fencé and keep it in good order, if such person or
persons would accept such appointment, but the appointment of such
agent or agents does not relieve the commissioners from their liability,
but the jury can consider all the orders and regulations appointing over-
seers and committees to look after the fence, along with all the other
evidence, in determining whether there is failure or neglect to perform
the duties required of them in keeping in repair the fences. Was there
wilful neglect on the part of the defendants to keep the fence in good
condition? From all the evidence the jury must be satisfied beyond a
reasonable doubt, that there was a wilful failure and neglect on the part
of the defendants to keep the fence in good condition, or else they must
acquit. If upon a consideration of the whole case, the jury are so satis-
fied, they will convict, otherwise, they will return a verdict of not

ilty.” .
gulty 305



IN THE SUPREME COURT. [97

STATE v.' COMMISSIONERS.

Defendant’s counsel excepted.

There was a verdict of guilty, and a motion for new trial, Whmh was
overruled.

The defendants’ counsel then moved in arrest of judgment, upon the
ground that the indictment was defective, in that it failed to set out the
specific duty imposed upon the defendants, which they had neglected.
Motion denied, upon the ground that the bill pointed out the said duties
by referring to, and naming the statutes imposing the same.

The Attorney-General for the State.
J. W. Bryan for defendants.

Davis, J., after stating the facts: We think the defendants were en-
" titled to the instructions asked for, and that the error in refusing
(391) to give them was not cured by the charge given. The law does.
not require or contemplate that the commissioners shall person-
ally superintend the fences and keep them in repair. They are required
to make all regulations, and to do all other things necessary to carry into
effect the provisions of the chapter of The Code relating to the stock
law; The Code, sec. 2826; and in doing this, they could hardly do more
than was covered by the instructions asked for by the defendants. The-
act to prevent livestock from running at large in Goldsbore Township,
chapter 115, section 10, Laws of 1885, authorizes and directs a com-
mittee of persons named therein to cause a fence to be built around the
township in the manner prescribed in the act, and to report to the board
of commissioners; and then section 14 directs, that after the committee
shall have reported the completion of the fence, it shall be under the
control and management of the board of commissioners, and they shall
discharge with reference to said fence and the territory therein all the
duties prescribed in chapter twenty of The Code, relating to territory
where. the stock law prevails. Section 2826 of The Code, already re-
ferred to, defines their powers and duties, and the instruction asked for,
was in effect, that if the jury should be satisfied that the defendants had
made proper regulations to carry into effect the provisions of the law,
then they should find a verdict of not guilty.

But, after verdict of guilty, we think the motion in arrest of judgment
should have been allowed.

The indictment charges that the defendants “unlawfully and wilfully,
did fail, omit and neglect to cause to be put up, and to keep up, a good
and suﬂ'icient fence, and good and sufficient gates, about and around the
territory within said county in which, under chapter 115 of the Laws of
the session of the year 1885, of the Gemeral Assembly of the State,
entitled ‘An act to prevent livestock from running at large in Goldsbore
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Township, Wayne County, and the several acts of said General
Assembly hereinafter named amendatory of said act, it was, then (392)
-and there, for the space of time aforesaid, and yet is, required to

be enclosed by a good and sufficient fence, with good and sufficient gates
thereto, to the commeon nuisance and great damage of the good people of
the State then and there living, residing and inhabiting, against the
form of the statute in such cases made and provided; and especially in
violation of said first named act of the General Assembly aforesaid, and
of the acts passed at the said session of the year 1885 by the General
Assembly, amendatory of the said first named act, to wit, chapters 192,
242, and 287, of the Laws of the General Assembly,” ete.

Nowhere in any of the acts referred to, is it made the duty of the de-
fendants “to cause to be put up, and to keep up, a good and sufficient
fence,” ete.

It may be that the bad condition of the fence was the consequence of
a failure on the part of the commissioners to “make all regulations,”
etc., necessary, as required by section 2826 of The Code, to carry the
law into effect, but they were not obliged, by their.own exertions, to build
or repair the fences. “They are only to use the means to that end which
the law has placed in their power,” and if by reason of their failure to
use the means given to them by the statute, if by any omission of their
duty, the public suffer, they may be indicted, but the indictment must
point out the particular public duty neglected—must “set out the specific
duty imposed upon them, which they have neglected”; S. v. Fishblate,
83 N. C., 654, and the authorities there cited, are conclusive on this
point.

There is error. Let this opinion be certified to the Superior Court of
Wayne County, that further proceedmgs may be had in conformity to
this opinion.

Error. ‘ . Reversed.

J

Cited: 8. v. Leeper, 146 N. C., 665.

(393)
STATE v. DANIEL Mc¢BRYDE.

Euvidence—Intent.

1. Whether there is any evidence, is a question for the court; What welght is
~ to be given it when there is any, is for the jury.

2. When the evidence only raises a suspicion of the defendant’s guilt, it is
error to leave it to the jury.
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3. When the act of a person may be reasonably attributed to two or more
motives, the one criminal and the other innocent, the law will always
ascribe the act to the innocent motive.

4, The fact that the prisoner entered a dwelling-house in the night time, he
having no right to be there, and fled upon being discovered, is some evi-
dence to go to the jury that he entered with intent to steal, in the absence
of any explanation on his part, although no theft was committed.

5. Where the gravamen of the crime consists in the intent alone, the jury may
infer the intent from the circumstances.

(8. v. Patterson, 18 N. C., 470; 8. v. Rice, 83 N. C,, 663; 8. v. Massey, 86 N. C,,
660 ; cited and approved; 8. v. Boon, 13 Ired., 244; 8. v. Haynes, 71 N. C,,
79; commented on.)

(8. v. McDaniel, 1 Winst., 249; cited in the dissenting opinion.)

InprorMENT, tried before Gilmer, J., and a jury, at August Term,
1886, of Roseson Superior Court.

This was an indictment for entering the dwelling-house of one J. A.
Hornaday in the night time, otherwise than by a burglarious breaking,
to wit: through an open window, with a felonious intent.

There were two counts in the indictment, the first charging the entry
to have been with intent to steal the goods of J. A. Hornaday, and the
second with intent to commit a rape upon Mary E. McQuagin,

The State introduced the said Mary as a witness, who testified in
substance, that on 22 July, 1886, she was at the house of J. A. Horna-
day, in the county of Robeson; that there was an open window in the

room in which she was sleeping, and that she woke up about two
(894) o’clock in the night, and saw the prisoner sitting on the foot of

-the bed. That she was not frightened, and that the prisoner did
not put his hand upon her; that she screamed, and the prisoner imme- '
diately ran and jumped out of the open window. It was a moonlight
night, and there were several windows in the room. That when she
went to bed, there was a dress on a trunk at the open window, and
when she awoke the dress was on the head of her bed, and that she
did not know who put it there; that there was another lady sleeping
in the room, and that their beds were about ten feet apart.”’

There was no evidence as to whom the dress belonged, or who re-
moved it, or whether the witness or other lady retired first.

J. A. Hornaday was then put upon the stand and testified as follows:

“That he was sleeping in the house on the night of 22 July, 1886,
in a different room from the ladies, and he heard the screaming, and
jumped up and got his gun and went into the room where they were,
and when he got there, the person who had entered the room had gone,
and that the witness Mary E. McQuagin, informed him that Daniel
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MecBryde was the person who had been in the room; that the moon
rose that night about eleven o’clock.”

The defendant offered no evidence.

His Honor, in response to the first prayer for instructions for the de-
fendant, charged the jury: “That the evidence in the case is not reason-
ably sufficient to maintain the charge against the defendant of an intent
feloniously to ravish and to have carnal knowledge of Mary MecQuagin,
forcibly and against her will,” and in response to the third prayer, he
charged the jury: “That even if they should believe from the evidence,
that the prisoner entered the house for an unlawful purpose, they could
not convict him, unless that purpose was with the intent to feloniously
steal, take and carry away the goods and chattels of J. A. Horna-
day; and if the jury, from the evidence, are left in doubt as to the (893)
intent with which he entered the dwelling-house, they could not
convict, as the prisoner is entitled to the benefit of all doubts.”

The second prayer for instructions was as follows: “That the evi-
dence in this case is not reasonably sufficient to maintain the charge
against the defendant, that he did unlawfully and feloniously, other-
wise than by a burglarious breaking, to wit: did then and there
feloniously enter the dwelling-house of J. A. Hornaday, in the night
time through an open window, with the felonious intent then and there
of the goods and chattels, money and other property of the said J, A.
Hornaday in the said dwelling-house then and there being, felonicusly
to steal, take and carry away.” His Honor refused to give this charge,
and in addition to the charge given as above, charged the jury, “that
there was no evidence as to. who removed the dress, or whose property
it was, and if they were fully satisfied that the prisoner entered the
house of the said J. A. Hornaday with the felonious intent to steal,
take and carry away any of the goods, chattels, money or other property
of J. A. Hornaday in the said dwelling, that they would find him
guilty, and that if they were not so satisfied, they would find him not
guilty.” ’ :

There was a verdict of guilty. Judgment and appeal to this Court.

Attorney-General for the State.
No counsel for defendant.

‘Davis, J., after stating the facts: It is insisted for the defendant,
that there was no evidence that should have gone to the jury, and that
the court should have directed an acquittal. Whether there is any evi-
dence, is a question for the court; what weight is to be given to it
when there is any, is for the jury. “When there is no evidence,
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(896) or if the evidence is so slight as not reasonably to warrant the

inference of the defendant’s guilt, or furnish more than material
for mere suspicion, it is error to leave the issue to be passed upon by the
jury”; 8. v. Patterson, 718 N. C., 470; S. v. Rice, 83 N. C., 663, and the
cases there cited.

“When the act of a person may reasonably be attributed to two or
more motives, the one criminal and the other not, the humanity of our
law will ascribe it to that which is not criminal. It is neither charity,
nor common sense, nor law, to infer the worst intent which the facts
will admit of”; S. v. Massey, 86 N. C., 660, and the cases there cited.

These cases from our own reports, and others of a similar purport,
cited by counsel for the defendant, are relied on as authority for the
position that in this case, there was no evidence that should have been
submitted to the jury upon the question of infent to commit the crime
charged. It is often difficult, in the application of the principle that
requires the court to withhold from the jury the evidence, when so
slight as not reasonably to warrant a conviction, to determine the point
where the power and duty of the court end, and the right and duty
of the jury begin. The same facts and circumstances impress different
minds with different degrees of force, and what may, in the opinion of
one be entirely sufficient to warrant an inference of guilt, would, in the
opinion of another, be slight and unsatisfactory. That difficulty is
presented in this case, but after full consideration, we think there was
evidence to go to the jury, and that there was no error in the charge
of the court. The intelligent mind will take cognizance of the fact,
that people do not usually enter the dwellings of others in the night time,
when the inmates are asleep, with innocent intent. The most usual
intent is to steal, and when there is no explanation or evidence of a
different intent, the ordinary mind will infer this also. The fact of the

entry alone, in the night time, accompanied by flight when dis-
(897) covered, is some evidence of guilt, and in the absence of any
. other proof, or evidence of other intent, and with no explanatory
facts or circumstances, may warrant a reasonable inference of guilty
intent. Here there was no larceny or other felony actually committed,
and the guilt, if any, consisted in the ¢nfent to commit a felony, which
was not consummated. There was no “breaking,” but by statute (The
Code, sec. 996), it is made a misdemeanor, “if any person shall break
or enter a dwelling-house of another, otherwise than by a burglarious
breaking, . . . with intent to commit a felony or other infamous
crime therein.” '

The intent, which is the substantive erime charged, is not the object

of sense—it cannot be seen or felt, and if felonious, is not usually
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announced, so where no felony has been actually consummated (in
which case the intent may be presumed from the act) it would be
difficult to prove any crime consisting of the intent alone, unless the
jury be allowed to infer the intent from circumstances. What are the
circumstances in this case? The prisoner entered the dwelling-house of
Hornaday about two o’clock in the night time; two ladies were asleep
in a room of the house in the warm month of July—the window was
open, and when one of them awoke, she saw the prisoner sitting on the
foot of her bed; she screamed, and he fled instantly through the open

" window-—some clothing had been displaced. He offered no evidence to

explain his intent.

Thé humanity of our law will not permit juries to draw any inference
to the prejudice of a prisoner from the fact that he does not himself go
upon the stand as a witness in his own behalf, but there was no explana-
tory fact or circumstance from any source, to show any intént not
criminal, and the facts and circumstances proven are sufficient to out-
weigh the legal presumption of innocence, and put him upon his
defense. -

The jury was relieved from any consideration of the intent (398)
charged in the second count of the indictment by the charge of
his Honor. Of this the prisoner certainly could not complain, unless it
Be error, in considering the intent to steal, to exclude an hypothesis of
a more heinous intent than that charged. ,

“The intention of the parties,” says Roscoe, “will be gathered from
all the circumstances. . . . Persons do not in general go to houses
to commit trespasses in the middle of the night.” Criminal Evidence,
347: “The very fact of a man’s breaking and entering a dwelling-house
in the night time, is strong presumptive evidence that he did so with
intent to steal, and the jury will be warranted in finding him guilty,
unless the contrary be proved.” Wharton’s Criminal Law, 1600.

Blackstone, in speaking of the intent as an ingredient in the erime
of burglary, says, “it is the same whether such intent be actually carried
into execution, or only demonstrated by some attempt or overt act, of
which the jury is to judge.” 4 Blackstone, chapter 16.

In Rex v. Brice (English Crown Cases), Russell & Ryan, 449, it was
left to the jury to say, whether from the breaking and entering they
were satisfied that the prisoner’s intention was to steal, and upon con-
viction ten of the twelve judges held that it was proper. The same was
held by Park, J., in Lewin’s Crown Cases, Vol. 2, page 37.

Similar authority is found in Archbald’s Crim. Prac. and Plead-
ing, 340. .

We have gone more fully into the consideration of the question
presented in this case, because in some of our own Reports, notably
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8. v. Boon, 13 Ired., 244, and 8. ». Haynes, 71 N. C., 79, evidence

stronger perhaps than that presented here, seems to have been regarded

as slight, though permitted to go to the jury. It will be observed, that

the evidence in the cases related to the crime of burglary, a capital
felony, and if deemed of sufficient weight to warrant the jury in

(399) convicting of the higher crime certainly it would be admissible in
a case of misdemeanor, as this is,

There is no error. Let this be certified.

Surru, C. J., dissenting: Two ingredients enter into and are essential
to the constitution of the offense charged in the indictment. As in case
of burglary, the entering into the dwelling-house of another, otherwise
than by a burglarious breaking, and the there formed intent to commit
a felony or other infamous crime therein. Both elements must coexist
and be proved, in order to a conviction of the statutory crime. It -
differs from burglary, in that no breaking is necessdry in the removal of
fastenings; the house need not be a dwelling—nor the entry made in the
night season. But in both cases, the act done is inseparably associated
with the intent, and the crime is consummated when they coexist. If the
attempt be abandoned after entrance, it would not remove the erimi-
nality; S. v. McDandel, 1 Winst., 249, nor would the offense have been
perpetrated, by a felonious purpose formed, and a felony committed,
only after entering. But the inference would, in the latter case, be
almost irresistible that the purpose to do what was done, was present in
the mind of the accused, and an incentive to his entering.

It has been held in the case ecited in the opinion of the Court, that a
jury might infer an intent to commit a larceny from a mere burglarious
breaking into a dwelling-house at night, when the party was repulsed
before effecting his purpose or giving any indications whatever of it. It
is not necessary to call in question the correctness of the ruling, further
than to say, that when an objection was made to a conviction for burg-
lary, based on the want of evidence of the imputed intent, this Court, not
content with resting its decision upon such authority, met the point
thus: “The prisoner broke and entered the dwelling about 10 o’clock in

the night, and shortly after the inmates had gone to bed. When
(400) discovered, he fled; the dress containing the pocket-book had been

displaced from where it was, upon the chair, and separated from
the other garments, and thrown upon the floor, and the pocket-book,
which was in it, when the prosecutrix retired to bed, was gone; and
there was no evidence that any other person had been in the house.”
8. v. Haynes, 71 N. C., 84. . A

But assuming that the breaking into a dwelling at night, is so usually
done for the purpose of stealing goods therein, that a jury may infer
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the one fact from the other (and it is certainly going far enough to
make the admigsion), the finding ought to be controlled very much by
the indications of the purpose promoted by the conduct of the person
after he has entered, rather than by conjectures of the purpose in the
absence of any such evidence. The defendant, whose manner of getting
into the house is not known, though most probably through the open
window, is found quietly sitting at the foot of the bed when the prose-
cutrix awakes, making no disturbance himself. Startled by her cries,-
he springs up and dashes out of the window. Another woman occupies
a bed some ten feet distant. Nothing is missed, and only her dress, left
on a chair, is found now on her bed; by whom removed, does not appear.
How long he had been in the room is not known, but while if theft was
his object, he had ample opportunity to take what he was in search of
and depart, without disturbing the slumbers of the occupants of the
room, yet nothing was carried away. Why was he quietly waiting in
that position, unless for some unlawful design upon the person of the
prosecutrix, whether to be accomplished by force, if need be, or by
voluntary submission hoped for, which would have been frustrated by
offering violence before trying her volition? Do not these facts and this
conduct repel the suggestion that larceny was his object? The jury
were directed not to convict upon the charge which alleges an
intent to commit rape, for he did not touch the person of the (401)
prosecutrix, as did the prisoner grasp the ankle of the sleeping _
young lady, and thus indicate meditated violence, in S. ». Boon, 13
Ired., 244, which evidence, the late Chief Justice said, “is certainly
very slight,” of the imputed intent. Surely, whether sufficient or not to
warrant a conviction of an intended rape, it tends strongly to disprove
that stealing was the purpose of the unlawful entry, for all the facts are
at variance with that hypothesis.

In my opinion, therefore, there was not sufficient evidence of the
intent charged to warrant a conviction, and so ought the jury to have
been instructed.

No error. Affirmed.

Cited: S. v. Mitchener, 98 N. C,, 693; S. v. Goings, 101 N. C,, 709;
8. v. Telfasr, 109 N. O, 882; Sprudll v. Ins. Co., 120 N. C., 149; S. ».
Hawkins, 155 N. C., 4725 S. v. Spear, 164 N. C., 453; Ellis v. Coz, 176
N. C., 619.
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Indictment—Quashing—Arrest of Judgment.

1. The court may, in its discretion,vallow a motion to quash at any time
before verdict.

2. Judgment can be arrested only for some matter appearing on the face of
the record, or for some matter which ought to be in the record, but is
not there, -

3. The endorsement on the back of an indictment is no part of the record.

4. Where it did not appear from the endorsement on the indictment that the
witnesses sent to the grand jury had been sworn, it was held no ground
to quash the indictment after a plea of not guilty, or to arrest the judg-
ment after verdict.

(S. v. Hines, 84 N. C., 810; 8. v. Roberts, 2 Dev. & Bat,, 540; 8. v. Hason, 70
N. C., 90; cited and approved.

Tais was a criminal action, tried before Graves, J., at Spring Term,
1886, of MircmeLL Superior Court. '
The defendant was charged with an assault and battery with a
(402) deadly weapon, upon one Mosely. The names of two witnesses
were endorsed on the bill of indictment, with the further en-
dorsement : “Those marked thus X sent by the solicitor, and sworn and
examined by me, and this bill found a true bill,” and signed by the
foreman of the grand jury. There was no mark set opposite the name
of either witness, to indicate that he had been sworn and examined before
the grand jury.

The defendant entered a plea of “not guilty.”

Upon the eall of the case, and before the jury was empaneled, the
defendant moved to quash the indictment, upon the ground that it did
not appear from any endorsement upon the bill, that either of the wit-
nesses marked had been sworn and examined before the grand jury.

This motion was overruled, and the defendant put upon his trial.
Upon the trial, the State offered as a witness, the clerk of the court, and
the records of the court, to show that the grand jury had returned the
bill in open court, endorsed, “a true bill,” with the names of the wit-
nesses endorsed on the indictment, as they appeared at the ‘time of the
trial.

There was no other evidence to show that the witnesses had been sworn
and examined at the finding of the bill of indictment.

There was a verdict of guilty. The defendant moved in arrest of
judgment. Motion overruled, and judgment, from which the defendant
appealed.
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Attorney-General for the State.
No counsel for defendant.

Davis, J., after stating the facts: The first exception was to the refusal
of the court to quash the indictment. The record shows that the de-
fendant had entered the plea of “not guilty,” and issue joined.

After plea and issue joined, the motion to quash may be allowed, .(403)
at the discretion of the court, at any time before verdict. S. v.

Eason, 70 N, C,, 90. Being a matter of discretion, upon proof of the
fact that the witnesses were not sworn, the court, in the exercise of its
diseretion, would doubtless have granted the motion, but if refused, the
defendant might have pleaded in abatement, and shown, if such was the
fact, that the witnesses had not been sworn. S. v. Hines, 84 N. C,, 810.

The second exception was to the refusal to grant the motion in arrest
of judgment. “Judgment can be arrested only for matter appearing in
the record, or for some matter which ought to appear, and does not ap-
pear in the record.” The endorsements on the indictment have been held
to be no part of the record. S§. v. Roberts, 2 D. & B., 540; S. v. Henes,
supra. '

After plea of not guilty, the defendant was not entitled, as a matter
of right, to take advantage, by either motion, of the omission of the
foreman to put a X before the name of a witness.

A proper motion, in apt time, would. doubtless have resulted in a cor-
rection of the omission, and as he was found guilty upon the issue raised
by his plea, he suffered no wrong or injustice, of which he can complain.

There is no error. . Let this be certified.

No error. Affirmed.

Cited: S. v. H oih'ngsworth, 100 N. C,, 537; 8. v. Flowers, 109 N. C.,
845; 8. v. Sultan, 142 N. C,, 578; 8. v. Efird, 186 N. C,, 484; 8. ».
Mitchem, 188 N. C., 610,

(404)
STATE v. LEE KELLY.

Criminal Trials—Right of Prisoner to be Present.

1. In capital felonies, the prisoner has the right to be presént in court at all
times during the course of his trial, and if he is absent at any time, it
vitiates a conviction.

2. In felonies less than capital, the prison/ér has the right to be present at all
stages of his trial, but his presence is not essential to the validity of the
conviction.
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3. It seems, that a prisoner in a capital felony can waive his right to be
present at all stages of the trial, but his counsel cannot waive it for him.

4. If a prisoner in an indictment for a felony less than capital flee the court
during the trial, he will be deemed to have waived his right to be present,
and the court need not stop the trial. .

(8. v. Crayton, 6 Ired. 164; 8. v. Blackwelder, Phil, 38; §. v. Bray, 67 N. C,,
283; 8. v. Jenkins, 84 N. C,, 812; 8. v. Epps, 76 N. C.,, 55; 8. v. Payion,
893 N. C,, 539; 8. v. Sheets, ibid., 543, cited and approved.)

InprcrMENT, heard before Meagres, Judge, at February Term, 1886, of
the Criminal Court of MeoxrLENBURe County.

The defendant was indicted at the October Term, 1885, of the
Criminal Court of the county of Mecklenburg, for the crime of larceny.

Being under recognizance to answer in that behalf at that time, he
appeared in person, having counsel present, and pleaded not guilty, and
wag put upon his trial. He was present during the trial, as was also his
counsel, “until the jury were returning to the court room (they having
retired to consider of their verdict), to render the same in the case, at
which time the defendant fled, and on being called, failed to answer.
One of the defendant’s counsel was present at the rendering of the

verdict against the defendant, and made no objection to the
(403) taking of the verdict in the defendant’s absence. The verdict was

rendered and entered, the defendant being so absent, his counsel
present.

Afterwards, at February Term, 1886, of the same court, the defend-
ant having been arrested, was brought into court for judgment, where-
upon he moved that he be discharged, on the ground that he was not
present when the verdict was rendered and entered against him. He
contended that it was therefore void. The court denied the motion.
There was a motion for a new trial, based upon the same ground, which
was likewise denied. The court gave judgment that the defendant be
imprisoned in the penitentiary for the term of two years, and havmg
excepted, he appealed to this Court.

Attomay—Génevra.l for the State.
No counsel for defendant.

Mezrrivon, J., after stating the facts: That the prisoner in capital
felonies has the right to be, and must be, personally present at all times
in the course of his trial, when anything is done or said affecting him as
to the charge against h1m on the trial, in any material respect, is not
questioned. Indeed, it is conceded that he has such right, and that he
must be g0 present. S v. Crayton, 6 Ired., 164; 8. v. Blackwelder, Phil.,
38; 8. v. Bray, 67 N. C,, 283; 8. . Jmkins, 84 N. C,, 812,
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As to felonies less than capital, the prisoner has precisely the same
right to be present, but it is not essential that he must be at all events.

In the case last cited, Mr. Justice Ruffin said, in reference to the
prisoner’s right to be present: “Whether the right can be waived in such
cases, is a point about which the. authorities seem to be still divided—
some holding his actual presence to be necessary during the entire trial,
and others, that being a right personal to the accused and estabhshed
for his benefit, it might be waived by him.”

The rule that he must be so present in capltal felonies is (406)
in favorem vite. It is founded in the tenderness and care of
the law for human life, and not in fundamental right—certainly not in
this State, as seems to be supposed by some persons. The Constitution
(Art. I, sees. 11, 12, 13), provides in respect to persons charged with
crime, that, “In all criminal prosecutions, every man has the right to
be informed of the accusation against him, and to confront the accusers
and witnesses with other testimony, and to have counsel for his defense.”
That he shall be put to answer for a criminal eharge, only “by indict-
ment, presentment, or impeachment,” except in cases of petty misde-
meanors, and that he shall not be “convicted of any erime, but by the
unanimous verdict of a jury of good and lawful men in open court.”
These embrace all the provisions of the Constitution bearing upon the
subject, and surely they cannot be reasonably interpreted to imply that
it is essential that the party “put to answer any criminal charge,” shall—
must—be continuously present at his trial at all events. They do not
have such meaning in terms or effect. The just and reasonable implica-
tion is, that the party accused of crime shall have fair opportunity to
defend himself in all respects as allowéd and secured by the principles
of law, procedure, and statutory provisions, applicable to and regulat-
ing criminal trials.

While it is settled in this State, that the prisoner has the rlght to be
so present during his trial upon a charge for a felonious offense, not
capital, there is neither principle nor statute, nor judicial precedent,
that makes it essential that he shall be. Nor, in our judgment, is there
any common principle of justice, essential to the security of personal
right, safety and liberty, that so requires. Unquestionably, a party
“put to answer any criminal charge, may plead guilty, or nolo con-
tendere. In such case, he waives a trial altogether. The law
allows him to do so, presuming that he has capacity and intelli- (407)
gence to know and be advised as to his rights, and that he will
not voluntarily refuse to make defense, if innocent. The law in such
cages, will not compel him to make defense for himself, nor will it make
defense for him—it will only afford him just opportunity to do so for
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himself ; he could not reasonably expect or ask more, nor is there any-
thing in the nature of personal safety or liberty that requires more.

If the prisoner may thus waive. his right to a trial altogether, why
may he not waive his right to be present at his trial, if he shall for
any cause see fit to do so? We can conceive of no just reason why he
may not, especially when he is represented by counsel, as he has the
right to be, who, it is presumed, is fully advised by him, and can gen-
erally take care of his rights better than he could do himself. He may
deem it of advantage to him not to be present, or it may be inconvenient
for him to be. He may choose to rely upon the skill and judgment of his
counsel, and expect that the court will see that the trial is conducted
according to law, as it will always do. He may do this, but the waiver
should appear to the satisfaction of the court, either expressly, or by

reasonable implication from what he says, or by his conduct. His

counsel cannot waive his right for him. &. v. Epps, 76 N. C,, 55; S. .
Payton, 8% N. C., 539; 8. v. Sheets, ibid., 543 Price v. State, 36 Miss,,
531; Figlet v. State, 7 Ohio, 180; 128 Am. Decisions, 626, and numerous
cases there cited.

Generally, if not in all cases, the State will require the prisoner’s
presence when the judgment is entered, especially when the punishment
to be imposed requires it. 4

The court will always require the presence of the prisoner in court
during the trial, as already indicated, if he be in close custody of the
law, unless in case the prisoner expressly himself, and not by counsel,

waives his right to be present, but the court may require it, if it
(408) shall deem it advisable to do so. When, however, the prisoner is

not in close custody, but is only under recognizance for his ap-
pearance, the court will not begin a trial in his absence, unless he ex-
pressly waives his right to be present. If, however, he be under
recognizance for his appearance—is present when the trial begins, and
afterwards, pending it, he voluntarily and on purpose absents himself-—
as when he flees the court—he must be deemed to have waived his right
to be present during the remainder of the trial, while he is so absent,
and will not be entitled to be discharged, or to have a new trial, because
he was so absent. In such case, he has fair opportunity to be present
and might, and ought, as matter of duty, to be; if he is not, by the
strongest, if not conclusive implication, he consents to be, and is volun-
tarily absent, and waives his right. He has no right to flee—he is
bound not to do so—he flees at his peril, and is justly held to take the
congequences of his unlawful conduct. It would savor of absurdity and
positive injustice, when 4 party charged with crime thus flees, to allow
him to take advantage of his own wrong, and obtain his discharge, or a
new trial! A party charged with a felony less than capital, has the
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right to give bail and be at large, unless at the trial the court shall order
him into close custody. In such cases, if the defendant fly, pending the
trial, the court is not bound to stop the trial and discharge the jury, and
thus give the defendant a new trial. To do so, would compromise the
dignity of the court, trifle with the administration of justice, and en-
courage guilty parties to escape. The defendant has no right, funda-
mental or otherwise, that renders such absurd practice and procedure
necessary.

It appears that the defendant in this case was not in close custody—
that he was under recognizance for his appearance, and present when
his trial began. v

In the course of the trial, when the jury were going into court (409)
to render their verdict, he fled the court, and was not present
when it was received and entered by the court. The court properly held
that this was not ground for a new trial. In such a case, it might, how-
ever, in its discretion, grant a new trial for just cause, as when the de-
fendant is ignorant and frightened, and was prompted by fear to fly, if
it appear that he might have suffered prejudice by such flight.

There is no error. Let this opinion be certified to the criminal court
according to law. It is so ordered. ‘

Suire; C. J., dissenting: It is a well settled rule, that in criminal
trials the accused has the right to be present at every stage of the pro-
ceeding, and in crimes of the grade of felony, he must be, whenever any
action is taken to his prejudice.

“The rule indeed,” remarks Battle, J., in S. v. Blackwelder, Phil., 38;
“is but a full development of the principles contained in the 7th
section of the declaration of rights (section 11 of Article I of the present
Constitution) ; “That in all prosecutions, every man has a right to be
informed of the accusation against him, and to confront the accusers
with witnesses and other testimony,” “and this,” he adds, “ought to be
kept forever sacred and inviolate.” “The rule is,” says Reade, J., “that
in a criminal trial, nothing shall be done to the prejudice of the defend-
ant without his presence. The exception is that in a eriminal trial for
a misdemeanor the rule may be relaxed by the consent of the defendant.”
8. v. Epps, 76 N, C., 55.

In 8. v. Bray, 67 N. C,, 283, the charge was for larceny and receiving,
and the jury returned a verdict of acquittal upon the first count, and
guilty on the second, before the judge at his room. The verdict was so
entered at the opening of the court the next morning.

On appeal the verdiet was set aside, because not rendered in (410)
the defendant’s presence. Boyden, J., delivering the opinion,
says: “We think the case of S. v. Crayton, 6 Ired., 164, and the case
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of 8. v. Blackwelder, Phil. Law, 38, and particularly the last, are
decisive of this case. It is true that both of the above cases were capital,
but the reasons for the decision in the latter case apply equally to a case
like the present; and besides, we believe the practice has been uniform to
receive suck a verdict only in open court amd in the presence of the
prisoner.”

In 8. . Jenkins, 84 N. C., 812, the defendant was charged with burn- -
ing a mill, and a verdict convicting him of the offense was delivered to
the judge at his room, at a late hour in the night, in presence of his
counsel and with their consent. Speaking for the Court, our late asso-
ciate, Ruffin, J., says: “In every criminal prosecution, it is the right of
the accused to be informed of the accusation against him and to confront
his accusers. In capital trials this right cannot be waived by the pris-
oner, but it is the duty of the court to see that he is actually present at
each and every step taken in the progress of the trial. In prosecutions
for lesser felonies, he has exactly the same right. Whether the right
can be waived in such cases is a point about which the authorities seem
to be divided.”

In S. v Sh,ee‘ts, 89 N. C,, 543 the indictment was for malicious mis-
chief in poisoning a mare colt and one of the exceptions was to the
judge’s rehearsal of part of the evidence in his charge to the jury in the
defendant’s absence. It was overruled, in doing which Ashe, J., our
deceased associate, says: “The indictment is only for a misdemeanor,
and the defendant, we presume, was out on bail, as the record does not
show he was in custody. If he thought proper to absent himself during

the progress of the trial, it was his own fault.” =
(411) In 8. v. Payton, 89 N. C., 539, the charge was for a felony,

made such by statute (acts 1874-75, ch. 228), in burning a stable
in one count, a granary in the other, and the error assigned was in per-
mitting one of the counsel for the State to make his argument to the
jury when the defendants were not present in court. The same judge
distinguishes between felonies, classing those of an inferior grade with
misdemeanors, citing in recognition of the distinction, several cases de-
cided in this Court, and concludes his review in these words: “So, it
seems in the trial of inferior felonies, the strictness of the rules enforced
on the trial of capital offenses is to some extent relaxed, and this may
account for the fact that we have been unable to find any case where it
has been held, that the absence of a prisoner on a trial for an inferior
felony, while hls cage is being argued before the jury, has been held to
be a ground for a new trial.”

In the case of S. v. Bray, supra, the conviction was of an aggravated
misdemeanor, punished with the same severity as the associated charge
of which the defendant was acquitted, and yet the manner of rendering

320



N.C.] FEBRUARY TERM, 1887.

State v. KELLY,

the verdict vitiated the trial, and was held to entitle him to a venire de
novo. But the ruling can be sustained upon the other ground, that no
action was taken to the prejudice of the accused by the court or by the
jury in hig absence.

The difficulty of running the dividing line between felonies of a higher
grade and felonies of an inferior grade, is an insuperable objection, to
my own mind, to making such a classification, and placing the one with
crimes that are capital, and the other with such as are misdemeanors,
80 as, under some circumstances to require the presence of the accused,
and in others to dispense with it, when the verdiet is rendered and judg-
ment pronounced.

Instead of this, it is safer and more consonant with the practice in
criminal trials, to recognize the broad line of demarcation that sepa-
rates a felony of whatever grade from a misdemeanor; a distinction
intelligible and susceptible of easy application in practice.

“Where the punishment is corporal”” we quote again from (412)
8. ». Payton, supre, “the prisoner must be present, as was held
in Rex v. Duke, Holt, 399, where the prisoner was convicted of perjury,
Hoilt, C. J., saying, ‘Judgment cannot be given against any man in his
absence for corporal punishment,” and he adds: ‘For if one give judg-
ment that he be put in the pillory, it might be demanded, when? And the
answer would be when we catch him; and there never was a Writ to
take a man and put him in the pillory. B

In the 8d Vol. of Whar. Cr. Law, sec. 2991, the author, after stating
that the accused must be present in person, proceeds “Nor does the
necessity for the defendant’s presence cease with the opening of the case.
Should he be at any time absent, the proceedings cease to be valid, and
it will be ground for a new trial, should the court proceed with the case
in defiance of this rule,” except that this right may be waived in misde-
meanors, in which no corporal punishment is imposed.

“Never has there heretofore” (he quotes the words of Gibson, C. J.,
in Pruin v. Com., 6 Harris, 104, which are reiterated by Welliams, J.,
in Dougherty v. Com., 69 Penn., 286), “been a prisoner tried for felony
in his absence. No precedent can be found in which his presence is not
a postulate of every part of the record. e is arraigned at the bar,
and if he is convicted, he is asked at the bar what he has to say why
judgment should not be pronounced against him. These things (the
text is in italies), are matters of substance, and not peculiar to trials
for murder. They belong to every trial for felony, at the common law,
because the mitigation of the punishment does not change the character
of the crime.”

In Massachusetts, Arkansas and Ohio, statutes have been passed re-
quiring the presence of the accused in person during a trial for felony,
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and this doubtless is to prevent any ruling that this great prineci-
(413) ple can be waived by any act of his own, or by his counsel, for

the case cited in the opinion of the court in this case, shows that
the correcting hand of the Legislature was needed.

Now, it is true, the conduct of the accused in his hasty departure,
when the jury were about to deliver their verdict, the purport of which
he seems to have anticipated, emtitles him to no favor, but it is the
importance and value of the principle which is sacrificed in giving effect
to it, and the judgment consequent on its rendition.

In a sister State, where precisely the same facts occurred upon a
charge of larceny, the Court say: “In eriminal cases of the grade of
felony, where the life or liberty of the accused is in peril, he has the
right to be present, and must be present, during the trial, and until the
final judgment. If he be absent, either in prison or by escape, there is a
want of jurisdiction over his person to proceed with the trial, or to
receive the verdict, or to pronounce the final judgment.”

This ruling is followed in two other cases, Andrews v. State, 2 Sneed,
5505 Hutchison v. State, 3 Cold., 97; Webb v. State, 5 Cold., 16.

In Sneed v. State, 5 Ark., 481, the Court declare the statute in that
State but an affirmance of the common law, and say that when the de-
fendant is out on bail, the principle is the same, the law not regarding
the cause of his absence, as whether he is away voluntarily or against
his will,

The subject is fully discussed and the cases on the point examined, in
the note of the editor to the case of Figlet v. State, found in 128 Vol. of
Am, Dec., 626.

I am not disposed to relax those safeguards which the wisdom of past
ages has provided for the security of persons charged with crime, while
the modern tendency is manifested in some of the courts to dispense with
them, upon the idea of a waiver, because of the inconvenient necessity

for a new trial, which an observance of them may render neces-
(414) sary. I am therefore constrained to enter my dissent to the ruling
of the Court, and the great extent to which the opinion goes.

No error. Affirmed.

Cited: S. v. Jacobs, 107 N. C., 782; 8. v. Austin, 108 N. C,, 786; S. 2.
Mitchell, 119 N. C., 788; S. v. Oherry, 154 N. C,, 6263 S. v. Freeze, 170
N. C, 7115 8. v. Hartsfield, 188 N. C., 361; S. 4. Hardee, 192 N. C,,
587; S. v. Bazemore, 193 N, C., 339; 5. v. O’'Neal, 197 N. C., 549. o
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STATE v. CICERO WILLIAMS.

Insolvent Debtor’s Owtk;Costr——Finxe.

A prisoner is entitled to be discharged from imprisonment for the nonpayment
of a fine and costs upon complying with the provisions of The Code,
ch, 27, sec. 2067, et seq., and this is so, although a workhouse has been
established by the county commlssxoners in accordance with the pro-
visions of The Code, sec. 786.

(8. v. McNeely, 92 N. C., 829; cited and approved.)

Morrox by the defendant to be discharged from custody, heard upon
appeal from the clerk, by Shepherd, J., at February Term, 1887, of
‘Waxke Superior Court.

At the January Criminal Term, 1886, of Wake Superior Court, the
defendant, Cicero Williams, having been convicted of assault and bat-
tery, it was adjudged that he be imprisoned in the common jail for
twelve months, beginning 16 January, 1886, and that he pay the costs in
the indictment, and if he failed to pay the costs at the expiration of the
sentence, that he remain in jail till said costs are paid. In the event of
failure to pay the costs, the county commissioners were authorized to
imprison him in the workhouse, instead of the jail.

After having been confined in prison twelve months, and in the work-
house for twenty days after the expiration thereof, and after due notice,
the defendant filed his petition to the Superior Court, before the clerk,
alleging his insolvency and inability to pay the costs, and praying
the court to be allowed to file his schedule, take the oath pre- (415)
scribed for insolvents, and be thereafter exempt from arrest
because of said costs.

After certain proceedings had in relation to said petition, to wit, on
28 February, 1887, the defendant having taken the prescribed oath, it
‘was ordered and adJudged by the clerk that he be discharged from
custody.

From this judgment the State and county commissioners for the
county of Wake appealed to the Superior Court in term, and the said
appeal being heard at the February Term, 1887, of the Superior Court,
before Shepherd, Judge, the judgment of the clerk discharging the de-
fendant was affirmed, and from that judgment the State and county
commissioners aforesaid appealed to this Court.

Attorney-General for the State.
Geo. H. Snow for the county of Wake.
Thos. P. Devereux and Sam’l Wilder for defendant.
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Davis, J., after stating the facts: Chapter 27, section 2967 of The
Code, prescribes, that “every person committed for the fine and costs of
any criminal prosecution” may be discharged from imprisonment upon
complying with the provisions of said chapter. The defendant filed his
petition, and in all other respects complied with the provisions of
chapter 27; taking the oath prescribed in section 2972 of The Code,
which, it will be observed, requires the insolvent to-swear that he is not
worth the sum of “fifty dollars, in any worldly substance,” etc., instead
of “one dollar in any worldly substance, above such ewemption as s
allotted to me by law,” etc., as was required prior to the act of 1881,
chapter 76. It was suggested, tlie change might contravene the consti-
tutional provision in regard to homestead and personal property exemp-

tions, but a moment’s reflection will remove all doubt. Upon
(416) conviction the judgment of the court is, that the defendant be

in the custody of the sheriff until the sentence of the. court is
_ complied with, usually until the fine and costs are paid. The prisoner
can discharge himself from custody only by paying the fine and costs,
or, which he is allowed to do, by complying with the provisions of
chapter 27 of The Code, and taking the oath prescribed. He has his
election to pay the fine and costs, or remain in custody, or if he has not
the means wherewith to pay the fine and costs, he may give the notice,
and take the prescribed oath. None of his rights of property are vio-
lated. . :
But section 707, subsection 17, of The Code, authorizes “the erection
in each county of a house of correction, where vagrants and persons
guilty of misdemeanors, shall be restrained, and usefully employed, etec.,
and section 786 of The Code provides for the establishment of work-
houses “for the safe-keeping, correcting, governing, and employing of
offenders legally committed thereto,” and the board of county commis-
sioners for Wake say that this has been done in Wake, and the defendant
was legally committed to the workhouse, and that he is not entitled to his
discharge, until the fine and costs are paid. This we think is governed by
section 3448, of The Code, which relates to the same subject, and which
provides that the detention of the prisoner shall not extend “beyond the
time fixed by the judgment of the court.” That “the amount realized
from hiring out such persons shall be credited to them for the fine and
bill of costs in all cases of convietion”; and that, “it shall not be lawful
to farm out any such convicted person who may be imprisoned for the
nonpayment of a fine, or as punishment imposed for the offense of which
he may have been convicted, unless the court before whom the trial is
had shall in its judgment so authorize.”

These sections of The Code are in pari materia, and the conclusion
t0 be drawn from them is, that the imprisonment, whether “in arcta ef
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stricta custodia,” or in the workhouse, or the prisoner be farmed
or hired out, cannot be extended “beyond the time fixed by the (417)
court.”

This view is sustained by 8. v. McNeely, 92 N. C., 829. The judges
of the Superior Court may, in the exercise of their diseretion, fix the
time of imprisonment, and authorize the board of county commissioners
to farm out the conviet, as provided in section 3448 of The Code, or
employ him in the workhouse, as provided in section 786, and the pro-
ceeds of his labor shall be applied to the payment of the fine and costs,
but the imprisonment cannot extend beyond the time fixed, and he may
be discharged from commitment for the fine and costs, in the manner
prescribed in section 2967, of seq. There is no error.

No error. Affirmed.

Cited: 8. v. Burton, 118 N. C., 657; Fertilizer Co. v. Grubbs, 114
N. C., 472; Lockhart v. Bear, 117 N. C., 308; 8. v. Whate, 125 N. C,,
685; 8. v. Morgam, 141 N. C., 7132; Oakley v. Lasater, 172 N. C., 97.

STATE v. ROBERT POWELL.

Town Ordinance—Penalty—Misdemeanon—dJ urisdiction.

1. Under Article I, section 13, and Article IV, sections 12, 14 and 27, of the
Constitution, the Legislature may establish courts inferior to the Supe-
rior Court—may constitute the mayor of a town an “inferior court, with
the jurisdiction of a justice of the peace,” or may.constitute him a “spe-
clal court within the corporate limits of the town,” with a larger jurisdic-
tion .than that of justice of the peace—and may dispense with a jury
trial in “petty misdemeanors,” and provide other means of trial for such
offenses.

2. Persons violating sections 3 and 4 of the ordinances of the town of Mor-
ganton, not only.incur the penalty prescribed therein, but under sections
11 and 12 of the charter of said town are also guilty of a misdemeanor,
for which they may be tried and punished by the mayor as a ‘‘special
court” for said town.

(Causee v. Anders, 4 D. & B., 246; Pendleton v.. Dawvis, 1 Jones, 93; Smith-
wick v. Waerd, 7 Jones, 64, and 8. v. Moss, 2 Jones, 66; cited and ap-
proved.)

INDIOTMENT on appeal from the mayor of the town of Mor- (418)
ganton, tried before Graves, J., at Spring Term, 1886, of BUrkE
Superior Court.
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The court dismissed the proceeding for want of jurisdiction, from
which the Solicitor appealed. The facts are syfficiently stated in the
opinion of the Court.

Attorney-General for the State. .
8. J.-Erwin for defendant.

Surrr, C. J. The prosecution against the defendant, commenced and
tried before the mayor of the town of Morganton, is for a misdemeanor,
in violating a town ordinance, and by defendant’s appeal was carried to
the Superior Court. The ordinance is set out in the record, and among
other subjects of taxation, imposes upon the keeper of each stable a tax
of ten dollars per annum, to be paid in advance, and a license obtained
to carry on the business, and concludes with affixing a penalty, in these
words:

“Any person or persons, or companies, who shall begin, carry on or
practice any of the business; trades, practices, professions or arts
enumerated in section 3 (preceding), without first having paid the tax,
and procured from the secretary of the board a license, shall forfeit and
pay the sum of twenty-five dollars in addition to the tax.”

The charge is, that the defendant did begin and carry on the trade or
business of keeping a “livery stable for pay, without first having paid
the privilege tax of ten dollars, and procuring a license from the sec-
retary,” ete.

The record of the proceedings in the Superior Court is not in entire
harmony with the statement contained in the case sent, but the variance
is not material. The entry in the record is: “Demurrer sustained. On
motion of defendant’s counsel, this action is dismissed for want of

jurisdiction.”’.
(419)  The case sets out that the defendant moved to quash and dis-

miss the said warrant and proceeding, upon- the ground that the
" said ordinances enacted under said charter (Private acts 1885, ch. 120),
created no criminal offense, but provided a simple penalty, recoverable
by civil action, “which motion was sustained by the.court.” The prose-
cuting solicitor in the court below contended, as the Attorney General
here contends, that by virtue of sections 11 and 12, the violation of the
ordinances, although affixing a penalty, is likewise constituted a criminal
act, the jurisdiction to try which is conferred upon the mayor.

The first of these sections confers upon this officer, in general terms,
the jurisdietion and authority of a justice of the peace, and then pro-
ceeds to declare, that, “the mayor shall further be a Special Court
within the corporate limits of the town, to have arrested and try all
persons who are charged with a misdemeanor for violating any ordi-
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nance of the town; and if the accused shall be found guilty, he shall be
fined at the discretion of the court or mayor, not exceeding the amount
specified in the ordinance or ordinances so violated, or imprisoned at the
discretion of the court or mayor, not exceeding the length of time speci-
fied in the ordinance or ordinances, so violated, or both: Provided, the
fine shall in no case exceed the sum of fifty dollars, nor the imprison-
ment thirty days.” Section 12 enacts, “that any person violating any
ordinance of the town, shall be deemed guilty of a misdemeanor, but the
punishment thereof shall not exceed a fine of fifty dollars, and imprison-
ment at labor on the streets for thirty days, or both.” :

It is quite apparent that violatioms of town ordinances not only
impose a definite penalty, consisting of the license tax, which ought to
be paid, increased by adding twenty-five dollars thereto, recoverable as
such, but the quality of a criminal offense is imparted to them by the
recited provisions of the incorporating statute.

Statutes are not infrequent in the course of legislation where a (420)
penalty is imposed for an act or neglect, and at the same time it
exposes the offender to a criminal prosecution by the public, nor do we
find the exercise of this power under the Constitution to have been
questioned. It presents, not the case of a double punishment for one
offense, but a single and divided punishment, enforced by different
methods. In an action for an assault and battery where the object is
the recovery of damages for the personal injury, a jury adds those that
are punitory, while at the same time the wrong-doer may be made to
suffer by a public prosecution for the same illegal act; Causee v. Anders,
4 D. & B., 246; Pendleton v. Dawvis, 1 Jones, 98; Smithwick v. Ward,
7 Jones, 64.

While the right of every person charged with crime of whatever grade
to a trial by jury was secured in the former Constitution, and no power
to punish without a convicting verdict could be conferred upon the
officers of a town, as was decided in S. v. Moss, 2 Jones, 66; a change
has been made in the present Constitution, and the Legislature “may
provide other means of trial for petty misdemeanors, with the right of
appeal.” Art. I, sec. 13.

The General Assembly is moreover authorized to distribute “the
power and jurisdiction which does not pertain to the Supreme Court,
among the other courts prescribed in this Constitution, or which may be
established by law, in such manner as it may deem best.” Art. IV, gec. 12.

The first clause in section eleven of the charter, eonstitutes the mayor
“an Inferior Court” and clothes him with the functions of a justice of
the peace, whose jurisdiction is conferred and defined in section 27, of
Article IV, of the Constitution. This jurisdiction in criminal cases is
limited to the imposition of a fine or imprisonment, to each of which a
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maximum is affixed, and while neither can be exceeded, both punish-
ments cannot be imposed, nor any parts of both.

(421)  But the mayor is also constituted, “a Special Court within the
corporate limits of the town,” and in this capacity his authority

18 enlarged, extending to the infliction of both punishments, by express

words used in that and in the next section.

This enlargement of jurisdiction may have been the result of inad-
vertence, but is plainly said, and must be held to convey the legislative
intent. To this end we must annex to the exercise of the power under
the Constitution, the incidents appertaining to the exercise of power by
a justice of the peace in reference to a jury and an appeal, as contained
in The Code, section 898, and following. The association of the mayor’s
functions as those of “an Inferior Court” and of “a Special Court within
the corporate limits” seems to. indicate a similarity in the manner of
their exercise as suggested

There is error in the ruling, and this will be certified that the cause
may proceed to trial according to the law as declared in this opinion.

Error. Venire de novo.

Cited: 8. ». Davis, 111 N. C., 734; S. v. Burton, 113 N. C., 663; 8. v.
Whitaker, 114 N. C., 821; 8. v. Brittain, 143 N. C., 669.

STATE v. L. W. RICE.

Town Ordwmance.

‘Where a town ordinance leaves the fine or penalty 1mpoéed by it uncertain as
to the amount, it is void for uncertainty, and a warrant founded on it
will be quashed.

(8. v. Crenshaw, 94 N. C, 877; 8. v. Cainan, ibid., 883; Commissioners v.
Harris, 7 Jones, 281, cited and approved.)

InpictmEunT, heard before Gilmer, J., at March Term, 1887, of Davio-
soN Superior Court.

(422)  The defendant was held under a warrant issued by the mayor

of the town of Lexington, to answer criminally, and was con-

victed before him, for the alleged violation of a town ordinance, and the

part thereof material to be set forth here provides, that “any person

whose duty it shall be to make such alterations, and who shall refuse to
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do so, after due notice thereof, shall be fined a sum not exceeding five
dollars, and one dollar for each and every day he may neglect to make
such repairs.”

The defendant appealed to the Superior Court, and that court held
that the ordinance in question was void, quashed the warrant, and gave
judgment for the defendant, from which the State appealed to this
Court.

Attorney-General and M. H. Pinnix for the State.
F. C. Robbins for defendant.

Merrimow, J., after stating the facts: We cannot distinguish this
case from S. v. Crenshaw, 94 N. C,, 877, and 8. v. Cainan, ibid., 883.
In those cases, and that of Commissioners v. Harms, 7 Jones, 281, it was
held that a town ordinance that left the fine or penalty to be imposed
uncertain as to the amount of the same, was void for uncertainty. Here
the fine to be imposed might be five dollars or any less sum. It was
therefore uncertain, and the ordinance void.

There is no error. Let this opinion be certified to the Superior Court
according to law. It is so ordered.

No error. Affirmed.

Cited: 8. v. Irvin, 126 N. C,, 995; 8. ». Addington, 143 N. C., 686.

(423)
STATE v. ALBERT STARNES.

Newly Discovered Evidence—Appeal—DBill of Indictment—How
Returned into Court.

1. A new trial for newly discovered evidence cannot be given by the Supreme
Court in a criminal action.

2. Quere, whether after an appeal and the affirmance of the judgment, the
Superior Court can grant a new trial for newly discovered evidence in a
criminal case.

3. A new tl:ial will not be granted for newly discovered evidence, when the
new evidence is merely cumulative, and only tends to contradict the
witness for the other side.

4. No appeal lies from the refusal of a judge to grant a new trial for newly
discovered evidence.
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5. Where the record sets out that a bill of indictment was returned into open
court by the hands of the foreman of the grand jury, it sufficiently appears
that the grand jurors were present in court, and the entry is a proper one.

(Simmons v. Mann, 92 N. C., 12; Carson v. Dellinger, 90 N. C., 226; cited and
approved.) )

IxprormenT for rape, heard before Graves, J., at September Term,
1886, of the Superior Court of Uxrox County.

The defendant appealed.

The facts fully appear in the opinion.

Attorney-General for the State.
D. A. Covington for defendant.

Surra, C. J. When this cause was before the Court on the former
appeal of the defendant, 94 N. C,, 973, and no error was found in the
record of which the prisoner could complain, application for an order
for a new trial to be had in the court below, was made upon the ground
of the dlscovery of new and material testimony in favor of the accused,

since the former trial. The motlon, so far as our own and the
(424) researches of counsel disclose, is without precedent in the ad-

ministration of the criminal law on appeals to this Court, and so
fundamentally repugnant to the functions of a reviewing Court, whose
office is to examine and determine assigned errors appearing in the
record, that we did not look into the affidavits offered in support of the
motion, nor hesitate in denying it.

When the decision was certified to the Superior Court of Union, in
order that it should proceed to resentence the prisoner, his counsel, when
inquiry was made of him if he had aught to say why judgment of death
should not be pronounced against him, at Fall Term, 1886, renewed the
application for setting aside the verdict and granting the prisoner a new
trial, upon the same grounds, sustaining it by the evidence contained in
several affidavits, that of the prisoner himself among them.

The material new testimony, aside from that produced to show the
use of due diligenee in the preparation of the defense and the procuring
of witnesses in its support at the first trial, is contained in the affidavit
of Eugenia Moser, a witness summoned and then too ill to be present and -
whose testimony, her husband, Arch Moser, stated to prisoner’s counsel,
would be essentially the same as his own, in consequence of which 1nf0r-
mation, the trial was not delayed for her absence.

Thls affidavit, mainly is not altogether relied on as bringing ‘the
application Wlthm the rule that prevails in civil suits, is reproduced in
her own words, so.far as they are pertinent to the inquiry: “It was about
half an hour before 12 o’clock on a Friday night, in November, 1884,
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when Rosa came to our house, and said that some one had outraged her.
She did not tell us who had done it, nor did she accuse any one; said
she knew who did it. She also said, ‘I have never told you all who
did it””

The affiant, after mentioning her going to the house of Rosa (425)
the next morning, and finding her sitting on the hearth crying,
proceeds : “Just then Pomp Belk passed in a wagon. Rosa saw him, and
said, ‘I believe that negro (pointing to Pomp) is the man who outraged
me.” They asked me to see if he had boots on, and said the man who
was here last night had boots on.”

At a subsequent time when Pomp came to Mr. Moser’s house and
inquired for him, and then asked to see Rosa, who from fear, would not
go out, affiant states Rosa again said: “I believe he is the man who out-
raged me, for he handles the same words that were handled to me last
night. I think he is the man from his voice.” In a second affidavit, she
states more fully the occurrences of the night when the crime was com-
mitted, and described what Rosa then detailed of the circumstances, in
these words : “She said that the man who committed the outrage told her
he would not hurt her, and said he was the same man who talked to her
when she was picking cotton for John Whitley, and he was picking
cotton for Billy Steal; that she knew who the man was, but was not
going to tell any of us.”’

Affiant further states, that after Rosa had gone to town for the war- .
rant and returned, John Whitley came to the house of affiant, and said
to Rosa, he was afraid she had made a mistake, and taken out the war-
rant for the wrong man, and that something not understood having been
spoken about Pomp Belk and Fohn Dees, she told Whitley to go and
have Pomp Belk put in the warrant.

The court declined to set aside the verdict and reopened the case,
finding as follows:

I. That the newly discovered witness, Eugenia Moser, would testify to
the matters set out in her affidavit, and that such matters are most
probably true. "

II. That this evidence would tend to discredit the prosecutrix, and is
material.

III. That the prisoner has used due diligence.

IV. That on the trial, evidence was offered tending to dis- (426)
credit the testimony of the prosecutrix, and the newly discovered
evidence is cumulative merely; And

V. That it may probably change the result upon a second trial.

The court, upon these findings, refused a new trial, in deference to
the adjudication of the Supreme Court; that a new trial should not be
granted where the additional evidence is merely cumulative and im-
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peachlng, and not independent. To this ruling the prisoner excepts, and
in answer to the same propounded interrogatory if he had aught further
to saw why sentence should not be pronounced, moved in arrest of
judgment, for that,

I. The record fails to show that the bill of indictment was returned
into open court by the grand jurors as a body; and

II. The record affirmatively states the contrary.

This motion was also overruled, and from the judgment of death pro-
nounced against the pr1soner he appealed.

Without stopping to inquire whether at this late stage in the proceed—
ings, and after an unsuccessful appeal to the Supreme Court upon
alleged errors in law, such an application can be entertained in the
Superior Court, to whose jurisdiction the cause has been remitted, we
proceed, as did the judge who assumed the right to act upon the appli-
cation, to consider the case upon its merits, as if made in due and apt
time, and to a court having jurisdiction.

The judge refused to exercise the invoked power upon a simple legal
ground that it was unwarranted by the practice recognized and acted on
ag a governing rule, which requires.the newly discovered evidence to be
something more than cumulative, and that this was competent only for
the purpose of discrediting the witness, in her identification of the

prisoner as the author of the outrage upon her person. It all
(427) tends to show that no reliance can be placed in what she swears

about the prisoner, because she first charged the crime upon
another. But she had charged the same man, Pomp Belk, in the warrant
sued out for the crime, and this was in proof upon the former trial
The new but intensifies the former evidence, that the prosecutrix first
accused another party, and this does not seem to have been in any
manner contradicted when heard by the jury, and must have been con-
sidered by them in determining the credit due to her testimony in iden-
tifying the accused, after her conflicting previous statements.

Not only is the proposed evidence directed to the impairment of con- .
fidence in her sworn recognition of the eriminal, but it is also of the
same character and but a repetition of what was before shown. The
present are her declarations made soon after the outrage, and in the
confusion incident to its perpetration, and before they were embodied in
the more. solemn form of suing out a State warrant and charging the
crime upon another.

Not only does the proposed proof assail the integrity or memory of
the witness, or both, but it is confined to the very same point, and not
more forcible than that before adduced. It is therefore only cumulative,
and to the same point. The law was properly declared by the court as
regulating the practice in similar applications in civil cases.
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“It is a well settled rule of law” (we quote from the opinion of
Merrimon, J., delivered for the Court in Stmmons v. Mann, 92 N. C,,
12), “that a new trial will not be granted upon the ground of newly
discovered evidence, if this evidence is merely cumulative (the italies
are in the opinion), or in corroboration of evidenmce received on the
former trial in respect to a particular point, or in support of a particular
allegation.” See cases cited.

Moreover, the granting or refusing a new trial for such cause, is the
exercise of an unreviewable-discretion in the judge, as decided in Carson
v. Dellinger, 90 N. C., 226, where the practice is fully discussed.

While in this case, the judge puts his refusal upon the ground (428)
that the case made does not come up to the rule in one essential
particular, he does not abnegate the power to make the order when all
its requirements are met, and this in the pending application, and there
is no error in law in his ruling. ‘

The motion in arrest of judgment, based upon the manner of return-
ing the bill into court, though not specifically mentioned in the opinion
in the former appeal, is necessarily disposed of in the concluding declara-
tion of this Court, “that there is no error in the record.” But if it had
been, the motion finds no support in the record, which says, “which said
bill of indictment the jurors aforesaid, on 7 April, 1885, it being Tues-
day of the first week of the term of the court, returned into open court
by the hands of J. M. Ferrell, their foreman.” This language is not
reasonably susceptible of the interpretation put upon it by the prisoner’s
counsel. It is explicit that the grand jurors themselves were present
-and returned the bill, and that their foreman, in their behalf, and by
their assent, handed in the bill, and this is the usual and proper practice.
There is no error.

We deem the occasion a proper one to speak of the zeal, ability, and
persevering energy with which the prisoner’s defense has been conducted
by counsel assigned by the court, and without fee, and the assurance
which professional devotion to duty gives, that justice will be impar-
tially administered to all, irrespective of their means or condition in
life, in our courts.

No error. Affirmed.

Cited: 8. v. DeGraff, 113 N. C., 694; S. v. Edwards, 126 N. C., 1055;
8. v. Council, 129 N. C., 513; Turner v. Dawvis, 132 N, C., 190; S. ».
Register, 1833 N. C., 754; Aden v. Doub, 146 N. C,, 13; Crisco v. Yow,
1583 N. C., 436; Johnson v. B. R., 163 N, C,, 454; 8. v. Ice Co., 166
N. C, 404; Land Co. v. Bostic, 168 N. C., 100; Alexander v. Cedar
Wotks, 171 N. C., 587; Brown v. Hillsboro, 185 N. C,, 380; S. v. Harts-

field, 188 N. C., 358; §. ». Griffin, 190 N. C., 135.
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(429)
STATE v. ED. GILMER.,

Evidence—Larceny—Judge’s Charge.

1. Where a defendant is introduced as a witness in his own behalf, his testi-
mony is to be considered by the jury, and he has the right to have the
jury instructed as to the effect of his evidence, if believed by them.

2. Where the evidence presents the case in two aspects, the trial judge should
charge the jury in both aspects of the case.

8. Where the defendant was indicted for larceny and evidence of his guilt
was introduced by the State, and as a witnesg in his own behalf, he testi-
fied that the prosecutor was intoxicated, and at his request, he (the de-
fendant) was taking care of property alleged to have been stolen; It was
held, error in the trial judge not to present the case to the jury in the
aspect presented by the defendant’s evidence.

(Bailey v. Pool, 13 Ired., 404; 8. v. Cardwell, Busb., 245; 8. v. Dunlap, 65
N. C,, 288; 8. v. Maithews, 78 N. C., 523; 8. v. Grady, 83 N. C, 643; cited
and approved.)

Inprormexnt for larceny, tried before Clark, J., at June Term, 1886,
of GuiLrorp Superior Court.

The defendant is indicted for the larceny of goods, taken from the
person of the prosecutor, one Sherwood.

There was evidence for the State, tending to prove the gullt of the
defendant.

He was examined on the trial as a witness in his own behalf, and
testified as follows: “That he took the walk at Sherwood’s instance; that
Sherwood was intoxicated, and thréw away the articles except the hat,
and that he gathered them up to preserve them for Sherwood, who sat
down in the woods, where he was found by Reese; that Sherwood’s hat
dropped off, and Sherwood took defendant’s hat, put it on, and leaned
his head against a tree; that defendant placed the articles in Sherwood’s

hat, and insisted on returning, which Sherwood refused to do;
(430) that defendant then, by agreement with Sherwood, returned to
. the saloon, at which place he was to wait for Sherwood; that
shortly thereafter, while engaged in a game of “pool” at Jeffries’, he
was arrested by Reese “

The defendant’s coungel asked the court to instruct the jury, that if
they believed his testlmony, then he was not guilty. The court “did
not so instruct the jury, but told them that if Sherwood was so drunk
that he did not know that the defendant took the goods; or that if
defendant resorted to a trick to procure them, and if he took them feloni-
ously, he was guilty of larceny.”

There was a verdict of guilty, and judgment for the State, from
which ‘the defendant appealed to this Court.
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Attorney-General for the State.
No counsel for defendant.

Mgerrrvon, J., after stating the facts: In our judgment, the defendant
was entitled to the instruction prayed for by his counsel, or the sub-
stance of it. He was a competent witness in his own behalf, and he had
the right to have his testimony go to the jury, and be considered by
them like that of any other witness, and have them give it such weight
as they might deem just. If his testimony was true, plainly he was not
guilty, because, in that case, in no reasonable view of what he did, could
1t constitute the crime of larceny.

According to his account of what he did, he was walking in the woods
with an intoxicated companion at the latter’s request, and instead of
stealing the property in question, he only sought to take care of it for
the owner, who was not in a condition to take care of it himself. Truly
such friendly acts, under such circumstances, could not be deemed
larceny. _

It may be, that his testimony was not true, but it was for
the jury to determine any question in that respect, and without (431)
prejudice. »

The court made no allusion in its charge to the téstimony of the de-
fendant, although expressly requestgd to do so. That it did not,
tended to prejudice him before the jury, especially, as the charge directed
their attention to the évidence of the State going to prove guilt.

Granting that the charge, so far as it went, was correct, the court
ought to have gone further, and directed the attention of the jury to that
view of the evidence favorable to the defendant, certainly as he asked it
to do so. , ,

When on the trial, the evidence is conflicting and presents the case in
two or more distinet aspects, one or more of them favorable to oune side,
and one or more favorable to the other, the court, in applying the law,
should direct the attention of the jury to such various aspects, more
especially when called upon to do so. It might—oftentimes would—
greatly and unjustly prejudice a party, if this were not done. It would
be worse, if the court should direct the attention of the jury to the view
favorable to one side, and not to that favorable to the other. Basley v.
Pool, 18 Tred., 404; 8. v. Cardwell, Bus., 245; S. v. Dunlap, 65 N. C,,
288; 8. v. Matthews, 78 N. C., 523; 8. v. Grady, 83 N. C., 643.

There is error. The defendant is entitled to another trial. To that
end, let this opinion be certified to the Superior Court. It is so ordered.

Error. Reversed.

Cited: 8. v. Melton, 120 N. C., 591. ‘
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(432)
STATE v. WILSON CROWDER.

Removal of Crop—Ewidence.

1. The offense of removing a crop by a tenant before paying the rent and
discharging all liens of the landlord on it, is not complete, unless the
crop is removed without giving the five days notice, for if the notice is
given, removing the crop is not an offense.

2. The want of such notice may be proved by any competent ev1dence, and it
is not necessary that it should be proved by the landlord or his agent
or assignee.

(S. v. Wilbourne, 87 N. C., 529; c_ited and approved.)

InprormMexT for removing a crop, tried before Clark, J., and a jury,
at January Term, 1887, of Ansox Superior Court.

There was a verdict of guilty, and the defendant appealed. The facts
appear in the opinion.

Attorney-General for the State.
No counsel for defendant.

Mgerrrmox, J. The statute (THe Code, sec. 1759), in respect to “land-
lord and tenant,” provides that, “Any lessee or cropper, or the assigns of
either, or any other person, who shall remove said crop, or any part
thereof from such land, without the consent of the lessor or his assigns,
and without giving him or his agent five days notice of such intended
removal, and before satisfying all the liens held by the lessor or his
assigns on said crop, shall be guilty of a misdemeanor; and if any land-
lord shall unlawfully, wilfully, knowingly, and w1thout process of law,
and unjustly, seize the crop of his tenant, when there is nothing due hlm,
he shall be guilty of a migsdemeanor.”

The offense thus prohibited is not complete unless the lessee, or crop-

per, or the assignee of either, or other person, removed the crop,
(433) or a part of it, without giving the lessor or his assigns five days

notice of such intended removal, and this essential fact must
constitute part of the charge in the indictment. The statute plainly so
provides.

It is not simply such removal without the consent of the lessor or his
assigns and before satisfying all liens on the crop held by them, that
constitutes the offense; this is not the offense prohibited—but it is this,
done without giving five days notice to the lessor or his assigns or his
agent, that constitutes it.
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The purpose is to make it indictable to thus remove the crop or any
part of it, without notice to the lessor or his assignee, and thus deprive
him of just opportunity to enforce his lien, and to that end, take such
steps as need be taken to prevent such removal. If the notice is given,
and the Jessor or his assignee fails to enforce his lien and to take steps to
prevent the removal, then it is not indictable to remove the crop. In
that case, the inference would be, that the lessor or his assignee assented
to the removal, or that he had no lien on the crop.

The court instructed the jury, that the defendant “must pay for the
rent and supplies, and he must give the five days notice. If he failed to
do either of these things, he would be guilty.” In this there is error,
for the reasons stated above.

It was incumbent on the State to prove that the defendant did not
give the. five days notice as required, because that fact was an essential
constituent element of the offense charged. 8. v. Wilbourne, 87 N. C,,
529. It was not, however, necessary to prove that fact by the lessor or
his assignee; it might be proven by any competent evidence that would
satisfy the jury that such notice had not been given.

There is error, and the defendant is entitled to a new trial. To (434)
that end, let this opinjon be certified to the Superior Court
according to law. It is so ordered. :

Error. ' _ Reversed.

Cited: 8. v. Bell, 136 N. C., 675; S. v. Connor, 142 N. C., 704; 8. v.
Harris, 161 N. C., 268; S. v. Johnson, 188 N, C., 594.

STATE v. SAMUEL B. PEARSON,
Illegal Voting—Pardon.

1. The decision of the judges of election that a person is entitled to vote, is
a complete defense to an indictment for illegal voting, although such
person may not in fact be entitled to vote.

2. Quere, whether a pardon will restore the right to vote to one who has
been convicted of an infamous crime.

(8. v. Boyett, 10 Ired., 336; 8. v. Hart, 6 Jones, 389 ; cited and distinguished.)

InpicrmENT, tried before Grawes, J., and a jury, at March Term,
1886, of Burre Superior Court.
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~ The defendant is indicted under the statute (The Code, sec. 2709),
for having unlawfully voted at the general election in November, 1884.
He pleaded not guilty, and the jury rendered a special verdict, from

which it appears, that at Spring Term, 1882, of the Superior Court of

the county of Burke, he was convicted of the crime of manslaughter—
that at the time of the conviction he was only nineteen years of age—
that subsequently, and before he attained his majority, the Governor
pardoned him for this offense, he having been sentenced to tem years
imprisonment in the penitentiary; that after he came of age, and shortly
before the general election for Governor, President and other officers, in

1884, he had himself registered as a voter in Silver Creek Township, in

the county mentioned above; that on the Saturday next preceding

(435) this election, when the registrar and judges of the election had

agsembled, as required by the statute (The Code, sec. 2677), to

afford opportunity to those who wished to do so, to challenge voters, he
was notified that on the registration book his name was marked “chal-
lenged”; that he appeared at once and told the judges “that if he had
the right to vote, he wanted to vote, but if they decided he had not a
right to vote, he would not vote, as they were the ones to decide it”; that
on the day of the election he appeared at the polling-place, and handed
hig ballot to the judges of the election; one of them called out his name
and said, “registered and voted,” and his ballot was deposited in the
ballot-box, and there was no challenge of his vote at that time.

The court being of opinion that upon the facts found by the special
verdict he was not guilty, a verdict to that effect was entered, and there-
upon there was judgment that the defendant be discharged, and go
without day, from which the State appealed to this Court.

Attorney-General for the State.
No counsel for defendant.

Mgerrinon, J., after stating the facts: The findings of the facts by the
special verdict in some respects are not as definite and satisfactory as
they should be; but we think that it sufficiently appears, that there was
no question of the defendant’s right. to vote, except upon the ground
that he had been convicted of the erime of manslaughter, As to that, he
had been pardoned by the Governor. His right to vote had been chal-
lenged. He at once appeared before the registrar and judges of the
election, at the time and place as required by law, and frankly submitted
to them the question of his right to vote, saying as he did so, if he “had
the right to vote, he wanted to vote, but if they decided he had not &

right to vote, he would not vote, as they were the ones to decide.”
(488) It was the duty of the registrar and judges to hear and decide the
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question - thus submitted. It does mnot appear affirmatively that they
did deliver any formal decision and enter the same in a book or on
paper—this was not necessary—it was sufficient if they decided. Their
proceedings were summary and informal. The presumption is, they
did decide. The registrar did not erase his name from the books, as he
was required to do, if the challenge was sustained. The defendant was
afterwards allowed to vote without question or further challenge, the
same judges receiving his vote, and the registrar being present. It was
their duty to challenge his vote on the day of election, if they had reason
to believe or suspect that he was not qualified.

. So that we think it sufficiently appears that the registrar and judges

of election did decide that he had the right to vote.

This decision, however erroneous, if honestly made, and so acted upon
by the defendant, gave him the right to vote in contemplation of the
statute making it criminal to vote illegally, although the rightfulness of
his vote might afterwards be questioned in any proper civil action or
proceeding. While the decisions of the registrar and judges of election
in respect to the qualifications of electors, are very important, and should
be made upon vigilant inquiry, care, scrutiny and deliberation, they are
not final and conclugsive. They are intended to facilitate the right of the
elector entitled to vote, and secure an honest and just election, subject to

, the authority of any proper jurisdiction, to inquire into and decide upon
the lawfulness of any vote, or any number of votes given. But their
decision in favor of the right of a party to vote, in the absence of fraud
and collusion, must have the effect of securing the voter immunity from
criminal lability, if it should afterwards appear that he did not have
the right to vote. It would be unjust and monstrous to establish a tri-

" bunal, chargéd with jurisdictional functions to decide questions

that mlght arise as to the right of one claiming the right to vote (437)

at an election, and in case of a decision in his favor, and he voted,

to make hlm amenable eriminally and subject to prosecutlonY The

statute does not so provide. -

It is not alleged or suggested that the registrar and judges of electlon
and the defendant acted in bad faith in this case, and the former having
decided that the defendant had the right to vote as he did, he was not
guilty of the offense charged against him.

This renders it unnecessary for us to decide upon the legal effect of
the pardon mentioned in respect to the defendant’s eligibility as an
elector, and we express no opinion in that respect.

This case is unlike the cases of S. 0. Boyett, 10 Ired., 336, and 8. v.
Hart, 6 Jones, 389, In these cases, the judges of election did not decide
in favor of the right of the parties respectively to vote or at all—they
voted in the absence of any decision. The learned judges who delivered
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the opinions of the Court in them, said, however, that if there had been
a decision in favor of the right to vote, the defendants would not have
been guilty.

There is no error. Let this opinion be certified to the Superior Court

according to law. It is so ordered.
No error. Affirmed.

(438)
STATE v. CHRISTOPHER A. BLAND.

Manslaughter—Police Officer.

The law does not clothe a police officer with authority to judge arbitrarily of
the necessity of killing a prisoner to secure him, or of killing a person to-
prevent a rescue, and it must be left to the jury to pass on the necessity
for such killing.

(8. v. Stelcup, 2 Ired., 50; 8. v. McNinch, 90 N. C., 696; 8. v. Pendergrass,
2 D. & B, 365; cited and approved.)

Tars was an indictment for manslaughter, tried before Merrimon, J.,
at January Term, 1887, of Prrr Superior Court.

The defendant was charged with the felonious slaying of one John
Cannon. -

There was no objection to the admission of testimony, but the accused
was a police officer of the town of Bell’s Ferry, and the evidence showed
that the homicide was committed while in discharge of his duty as such,
and the only point insisted upon was, that his Honor in his charge to the
jury, failed to draw a proper distinction between a homicide committed
by an officer in the discharge of his duty in arresting and confining pris-
oners, and one committed by a private person.

The evidence and charge of the court are set out at length in the
record, but no exception is taken to the evidence, and the charge of his
Honor complained of, sufficiently refers to it to render the exceptions
intelligible, without reporting it here.

After charging the jury that they must be satisfied beyond a reason-
able doubt that the death of the deceased was caused by the blow ad-
mitted to have been inflicted by the prisoner, or they must acquit, he
proceeds as follows: “If the jury shall be satisfied by the evidence, that

the defendant was at the time a police officer of Bell’s Ferry, ad-
(439) mitted to be an incorporated town, and that Tom Brooks was in
said town at the time, engaged in a difficulty with a negro, or was
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drunk and disorderly in the presence of the defendant, then the defend-
ant not only had the right, but it was his duty to arrest him, without a
warrant, and if he did arrest him under such circumstances, he had the
right, and it was his duty, to keep him in custody, and to this end to
commit him to the place of confinement used by the town, until he could
conveniently be carried before the mayor of the town; and if while he
had him under arrest, the deceased attempted to rescue him, or to pre-
vent the defendant from using the necessary means to keep him in
custody until such time as he might conveniently take him before the
mayor for trial, and if in order to keep Brooks in eustody and prevent
his rescue by deceased, it was necessary for the defendant to strike the
deceased with the “billy,” and defendant in striking the blow used no
more foree than was necessary (and in estimating the necessary force
in this view of the case, the jury need not be very nice, or as is some-
times said, weigh in gold scales), the defendant will ‘be justified or ex-
cused, and the jury will return a verdict of not guilty.  But when the
defendant arrested Brooks, it was his duty to carry him before the mayor
for trial as soon as he conveniently might, and if he could have done so,
immediately, and Brooks at the time was not too much intoxicated, but
in a condition to be tried by the mayor, then the defendant had no right
to carry him to the place of confinement used by the town, and unless
defendant acted honestly according to his sense of right, and not under
a pretext of duty in starting with Brooks to such place, if he struck the
deceased the fatal blow to prevent the deceased from defeating his, de-
fendant’s, purpose, to carry Brooks to such place of custody, he would be
guilty of manslaughter

“In any view of the case, the jury must be satisfied from the (440)
testimony, that it was absolutely necessary for the defendant to
strike the deceased, for it is necessity that distinguishes between man-
slaughter and excusable homicide, and it is for the jury to say from the
testimony, whether the defendant acted honestly, and not under a pre-
text of duty, in starting with Brooks to a place of confinement used by
the town, instead of to the mayor.

“If at the time the defendant struck the deceased, the deceased was
coming at him with a stick drawn upon him, and defendant had reason
to believe, and did believe, he was in danger of losing his life, or suffer-
ing great bodily harm at the hands of the deceased, and struck because it
was necessary for him to so protect his life or himself from enormous
bodily harm, and there was no other way of saving his life or avoiding
such harm, he would be justified. But in this view of the case, the jury
must be satisfied from the testimony, that unless the defendant had
struck the deceased, he, the defendant, was in imminent and manifest
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danger of losing his life, or suffering enormous bodily harm, or that he
had reasonable grounds to believe, and did believe, that he was in such
danger. ' : ‘
“In order to enable the jury to form a correct judgment whether the
defendant at the time was in such danger or not, they may, as far as
possible from the testimony, place themselves in the defendant’s situa-
" tiom, surrounded with the appearances of danger, if there were such
appearances, with the same degree of knowledge of the deceased’s prob-
able purpose which the defendant possessed, if he possessed such knowl-
edge. .
~ “The jury are to judge of the reasonableness of the defendant’s appre-
hension of danger, from the testimony, and must be satisfied that they
were well grounded. . . . The defendant insists that he was a duly
appointed and sworn officer, and that as such officer he had the right to
arrest Brooks without a warrant, because he was in defendant’s
(441) view, disorderly, cursing and swearing, in violation of an ordi-
nance of the town. He insists that he did arrest Brooks, and had
him lawfully in custody, and when he had him so arrested and in cus-
tody, the deceased, armed with a stick, attempted to rescue him, and to
prevent the rescue, it was necessary for him to strike the deceased with-
the “billy,” and that he did strike him, because it was necessary for him
to do so. If you are satisfied beyond a reasonable doubt from the evi-
dence, that the blow caused the death of the deceased, then, unless you
are satisfied from the testimony, that it was necessary to prevent the
deceased from rescuing Brooks, to strike the blow, you will find the
defendant guilty, unless he struck the blow in self-defense. -

“If the defendant was.a policeman of the town, as he insists he was,
the law clothed him with the same authority to make arrests within the
town, as is vested in a sheriff, and if he could have kept Brooks in

"custody and prevented deceased from rescuing him without striking, it
was his duty to do so. Were there by-standers? If so, he had authority
to call them to his aid, and if by doing so he could have avoided striking
the deceased, he should have done so, and if he failed to do so, he was
not justified in striking the deceased, and it will be your duty to return
a verdict of guilty; but if the situation was such that he could not rea-
sonably and conveniently procure assistance, then he had a right to use
such force as was necessary under the circumstances, to secure Brooks,
and if in the due exercise of that right he struck deceased, he was justi-
fied.”

There was a verdict of guilty, and from the judgment the defendant
appealed.

Attorney-General for the State.
Thos. M. Argo for defendant.
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Davis, J., after stating the facts: We have set out the charge (442)
of his Honor fully, because it was insisted by the counsel for the
defendant, that being a policeman, clothed with the authority to arrest
and detain the person violating the ordinance of the town of Bell’s
Ferry, he was the sole judge of the propriety and necessity of carrying
him to the place of confinement, and of the necessity of using force to
prevent his rescue, and of the extent to which it was necessary, and that
the charge of his Honor failed to present to the jury a proper distinction
between a homicide committed by a private individual, and one com-
mitted by an officer thus clothed with the authority, and charged with
the duty of arresting and detaining violators of the law, and invested
with the rights, within their discretion, to judge of the necessity and of
the mode of confining such violators. '

Upon a careful review of his Honor’s charge, we are unable to dis-
cover any error of the nature complained of, and altogether it presents
to the jury the rights and authority of the defendant as an officer, and
the extent of his power, in as just and favorable light as he was en-
titled to. _

The case of S. v. Stalcup, 2 Ired., 50, was relied on by the defendant.
In that case it was held, that the officer was justified in tying a prisoner,
when it was necessary to secure him, and of the necessity of adopting
that mode of securing him, the officer was the judge, but in that case
Judge Gaston said: “He (the officer) will be liable, although he does not
transcend his powers, if he grossly abuse them, and whether he did or
not so abuse them, was the proper inquiry to be submitted to the jury.
Upon this inquiry, we hold that the instructions should have been . .
that there was an abuse of authority, if the facts testified to convinced
the jury that the officer did not act honestly in the performance of duty
according to his sense of right, but under the pretext of duty, was grati-
fying his mahce, but if they were not so convinced, he d1d not abuse his
authority.”

Stalcup was a constable, and indicted for an assault and bat- (443)
tery upon the prosecutor, whom he had tied as a mode of secur-
ing him, and of the necessity of adopting that mode he was the judge;
but it was for the jury to say from the evidence, whether he was acting
honestly and from a sense of duty, or under a pretext of duty. The law
does not clothe an officer. with the authority to judge arbitrarily of the
necessity of killing a prisoner to secure him, or of killing a person to
prevent a rescue of a prisoner. He cannot kill unless there is a necessity
for it, and the jury must determine from the testimony, the existence or
absence of the necessity. They must judge of the reasonableness of the
grounds upon which the officer acted, and the charge of his Honor is
fully warranted by the cases of S. v. Stalcup, supra; S. v. McNinch,
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90 N. C,, 696; and S. v. Pendergrass, 2 D. & B., 365; and is a full and
clear statement of the law as applicable to the several phases of the
testimony in the case.

There is no error. Let this be certified.

No error. ] Affirmed.

Cited: 8. v. Pugh, 101 N. C., 740; 8. v. McMahan, 103 N. C., 382;
8. v. Rollins, 113 N. C,, 733, 5; 8. v. Simmons, 192 N. C., 696.

STATE v. W. K. BALLARD.

Euvidence—Collateral Matters—Coniradicting Witness—Larceny
of Growing Crops—Indictment.

1. While as a general rule the answer of a witness on cross-examination to
. questions about collateral matters is conclusive, the rule does not apply to
questions in regard to matters which, although collateral, tend to show
the temper, disposition and conduct of the witness in relation to the
cause or parties. '

2. Where the cross-examination, instead of being general, descends to particu-
lars, the party is bound by the answer to collateral matters, even when
they go to show the witness’s temper and conduct in relation to the cause
or parties.

8. An indictment for the larceny of growing crops need not allege that the
crops were cultivated for food or market, unless the larceny charged was
that of some fruit or vegetable cultivated for food or market not specifi-
cally mentioned in the statute.

(8. v. Patterson, 2 Ired., 346; 8. v. Roberts, 81 N. C,, 606; 8. v. Glisson, 93
N. C.,, 510; Clark v. Clark, 656 N. C., 661; 8. v, Liles, T8 N. C,, 496; 8. v.
Bragg, 86 N. C., 690; 8. v. Thompson, 93 N. C., 538; cited and approved.)

(444) Tus was an indictment for larceny of growing crops, tried
before Gilmer, J., at September Term, 1886, of Axson Superior
Court.

The indictment charged that the defendant, “one peck of corn, of the
value of six pence, the property of A. B. Wheeless, then and there
standing and remaining ungathered in a certain field of the said A. B.
Wheeless, there situated, feloniously did steal, take and carry away,” etc.

Robert A. Carter, a witness for the State, testified that he had em- .
ployed three members of the bar to assist the solicitor in the trial, and
that he had paid them for their services; that he had no-interest in the
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property alleged to have been stolen by the defendant, and that the.
owner of the alleged stolen property had declined to prosecute this
indictment.

He was asked by defendant’s counsel, if he had not gone to the de-
fendant’s house, about the time the indictment was found, carrying with
him a double barrel shot gun, and finding that the defendant was not at
home, if he had not said to the defendant’s wife, that if Ballard (mean-
ing to include the defendant), did not get off from the land they were
then on, he would put them all in jail? In answer to this question, he
said he did go to the defendant’s house with the shot gun, and finding
the defendant absent from his house, he left a message with the defend-
ant’s wife, which was as follows:

“Tell your husband (meaning the defendant), he must get off the
land which I claim and he now holds.” He further stated that
the land claimed was then in suit between the witness (Carter) (445)
and W. K. Ballard. ‘

The wife of the defendant was then put upon the stand, in behalf of
the defendant, and in the course of her testimony she was asked: “Did
R. A. Carter come to the house of your hushand, with a double barrel
shot gun, and finding your husband away from home, say to you: ‘that
if the Ballards, meaning the defendant and his father, did not get off
from the land the defendant was then on, being the land then in suit
between him and the defendant, he would put them in jail? ”

The solicitor objected to the question and the answer thereto. The
objection was sustained by the court, and the defendant excepted. There
was a verdict of guilty. Motion for a new trial. Motion overruled.

The defendant then moved in arrest of judgment, upon the ground
that the indietment omitted the words “cultivated for food or market,”
which he insisted, constituted a material part of the offense.

This was overruled, and judgment was pronounced, from which the
defendant appealed to this Court.

Attorney-General for the State.
No counsel for defendant.

Davis, J., after stating the facts; The first exception is based upon the
rejection of the testimony of the defendant’s wife, to controvert the
statement of the witness Carter.

It has been well settled in this State, since the case of 8. v. Patterson,
2 Ired., 346, that while the rule has been to regard the answers of wit-
nesses on cross-examination as conclusive in reply to collateral questions,
yet the rule does not apply “as to matters, which although collateral,
tend to show the temper, disposition and conduct of the witness in rela-
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tion to the cause or the parties.”” His answers as to these mat-
(446) ters may be contradicted. S. v. Roberts, 81 N. C 606; S v.
Glisson, 93 N. C., 510; 1 Greenleaf, sec. 449.

In this case, the temper dlsp051t10n and conduct of the witness Carter
were sufficiently apparent from his words and acts, and as was said by
Pearson, C. J., in Clark v. Clark, 65 N. C., 661, “When the cross-
examination, instead of being general, descends to particulars, then the
party is bound by the answer, and cannot be allowed to go into evidence
aliunde, in order to contradict the witness, for it would result in an
interminable series of contradictions in regard to matters collateral, and
thus lead off the mind of the jury from the matter at issue.”

We think there was no error in excluding the testimony of defendant’s
wife in the particular excepted to.

The motion in arrest of judgment was properly disallowed.

The Code, section 1069, declares that “if any person shall steal or
feloniously take and carry, away any maise, corn, wheat, rice or other
grain, or any cotton, tobacco, potatoes, peanuts, pulse, or any fruit,
vegetable or other produet cultivated for food or market, growing, stand-
ing, or remaining ungathered, in any field or ground, he shall be guilty
of larceny and punished accordingly.”

It is manifest, not only from a fair and proper construction of the
language of the statute, but from the course of legislation upon the
subject, that the qualifying words, “cultivated for food or market,”
apply and are limited to “any fruit, vegetable, or other product,” and
do not apply to the several articles specifically named in the statute. At
common law, growing crops were not the subject of larceny. The first
statute upon the subject was in the Acts of 1811, incorporated in the
Rev. Stat., ch. 34, sec. 24, and made the stealing of specific crops therein
named larceny. This was brought forward in the Rev. Code, chap. 34,
sec. 21, and the qualifying words; “cultivated for food or market.” The

taking of figs, watermelons, blackberries, or other fruits or
(447) vegetables, unless cultivated for food or market, would not be
larceny, and as to suech products the qualifying words of the
statute constitute a material and necessary part of the descriptions, but
they are not necessary as to the articles specifically named in the statute.
8. v. Liles, 78 N. C,, 496; S. v. Bragg, 86 N. C., 690; S. v. Thompson,
93 N. C,, 538.
There is no error. Let this be certified.
No error. ‘ ‘ Affirmed.

Cited: 8. v. Williams, 117 N. C., 764; Burnett v. R. R., 120 N. C., 519.
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STATE v. WILLIAM ELLIS.

Evidence—Confessions.

1. A defendant in a criminal matter can only be examined as a witness by
his own request, but if he does make the request and is examined, his
statements can be used as evidence against him.

2, Where a prisoner made certain confessions which were induced by bope,
and therefore inadmissible, but a day or so after, upon his examination
before a committing magistrate, he asked to be examined as a witness on
his own behalf, when he admitted that he had made the confessions, but
said that they were not true; It wes held, that his evidence given before
the magistrate was admissible against him, and it was for the jury to
say whether they believed the confession, or that part of his evidence de-
.claring that the confegsions were not true.

(8. ». Roberts, 1 Dev., 259; 8. v. Whitfield, 70 N. C, 536; 8. v. Lawhorn, 66
N. C., 638; 8. v, Efter, 85 N. C., 587; cited and approved.)

TruIs was a criminal action, tried before Grawes, J., at Fall Term,
1886,.0f Lincorx Superior Court.

The defendant was indicted for larceny of money, the property of one
W. C. Putman. It was in evidence, that in August, 1886, the
defendant was a servant in a hotel in the town of Lincolnton, (448)
and was discharged from service on the morning of the day on
which the money was taken from the trunk of Putman, in the hotel. In
a few days after, he was arrested in Spartanburg, South Carolina, and
imprisoned. While he was in prison in that State (and in the presence
of an officer from Lincolnton, who had gone after him}), he was told by
the officer in whose charge he was that he had better confess to the steal-
ing, and compromise it when he returned to Lincolnton, and he would
be released. On this representation, the prisoner confessed the crime
when he got to Lincolnton on the next day, to Putman, who had lost
the money, and proposed to compromise it with him. This confession
was objected to by counsel for the prisoner and ruled out.

On the same day, after this confession, the prisoner was arraigned
before a justice of the peace, who was offered as a witness on the trial, to
prove the admissions and confessions of the prisoner while on trial
before him. This was objected to but admitted by the court, and the
defendant excepted. The magistrate stated that the prisoner was sworn
at his own request, before him, on the trial, after having been properly
cautioned ; that the prisoner stated that he had made the confession to
W. C. Putman, under the belief that he could compromise it, and that
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he would be released, as advised by the jailer in South Carolina, but
that he had not stolen the money There was a verdict of guilty, Judg-
ment and appeal.

Attorney-General for the State.
J. F, Hoke for defendant.

Davis, J., after stating the facts: The objection to the admission of
the confession, made upon the suggestion of the jailer in South Carolina
was sustained, and it is insisted by counsel for the defendant that the

statement made on the trial before the magistrate was made
(449) under the continuing inducement that prompted the first con-

fession, and ought to be excluded. It will be observed that the
confession was made the day after the suggestion made to the prisoner
in South Carolina. In the case of S. v. Roberts, 1 Dev., 259, Hender-
son, J., said: “But, it is said, and said with truth, that confess&ons
induced by hope, or extorted by fear, are, of all k1nds of evidence, the
least to be relied on, and are therefore to be entirely rejected.” In the
same case, Taylor, C. J., in speaking of the admissibility of confessions
made two or three days after the confession made under duress, and
therefore excluded, said, “before it (the latter confession) is admitted,
the court ought to be thoroughly satisfied that it was voluntary.” “It
18, says Pearson, C. J., in the case of §. v. Whitfield, 70 N. C., 356,
“contrary to the genius of our free institutions, that any admissions of
a party should be heard as evidence against him, unless made volun-
tarily.” In the case of S. v. Lawhorn, 66 N. C., 638, relied on by the
defendant’s counsel, the first confession made by the accused having
been induced by hopes held out to him, the same confession made some
time after to the same party was presumed to have resulied from the
same motive, and was excluded. Confessions, made under such circum-
stances, are excluded, upon the ground that they are not voluntary, but
if volunéarily made, even while under arrest, they are competent. The
law now allows the accused to testify in his own behalf; he cannot be
made to testify—he may offer himself as a witness in his own behalf, and
if he does so, it is voluntary, and must be, “at his own request, but not
otherwige.” The record states that the defendant was sworn at his own
request, and it ig difficult to conceive how his statements, made under
oath, could be excluded, upon the idea that they were not voluntary.
In 8. v. Efler, 85 N. C., 587, Ruffin, J., says: “In declaring him to be a
competent witness; we understand the statute to mean, that he, shall

oceupy the same position as any other witness, be under the same
(450) obligations to tell the truth, entitled to the same privileges, receive

the same protection, and equally Liable to be 1mpeached or dis-

credited.”
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But admitting the declarations made by the prisoner as a witness in
his own behalf before the magistrate, to be competent, it is insisted that
the witness stated that he had not stolen the money, and the whole state-
ment must be taken.

The jury must consider all that was said by the witness, but they may
believe a part, and disbelieve a part—they are not obhged to believe it
all. They may believe that part which charges the prisoner, and dis-
believe that which is in his favor, if they are satisfied that one is true
and the other not.

It must be borne in mind that the statement made by the defendant
was not under the examination provided for in section 1145, et seq., of
The Code, for “such examination shall not be on oath,” but it was upon
his examination as a witness sworn “at his own request,” as allowed by
section 1858 of The Code, and we can see no reason why a statement
thus voluntarily made should be excluded.

There is no error. Let this be certified.
No error. Affirmed.

Cited: 8. v. Spurling, 118 N. C., 12525 8. v. Simpson, 133 N. C., 677;
8. v. Foz, 197 N. C., 487.

STATE v. JAMES H. MILLER.
Appeal.

Where in a criminal proceeding, the prisoner appealed from the judgment,
which was affirmed by the Supreme Court, and upon receiving the certifi-
cate the judge of the Superior Court passed the same sentence which had
before been imposed, from which the defendant again appealed, but with-
out assigning any error or showing any new facts, the appeal will be
dismissed.

(8. v. Speaks, 95 N. C., 689; cited and approved.)

InprerMENT, heard by Philips, J., at July Criminal Term, (451)
1886, of Waks Superior Court.
The facts appear in the opinion.

Attorney-General for the State.
John Gatling, E. C. Smith, T. C. Fuller and George H. Snow for de-
fendant. '
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Surra, C. J. Upon the hearing of the appeal from the judgment ren-
dered against the defendant, at February Term, 1886, it was declared
there was no error. Upon receiving the certificate of the decision in this
Court, the presiding judge of the Superior Court pronounced the same
gentence, and the defendant again undertook to appeal, and the tran-
seript of the record sent up containg no assignment of error, but certain
testimony is transmitted, upon which no action was had, other than the
rendition of judgment. The case is not distinguished from that of 8. v.
Speaks, 95 N. O., 689, and the same disposition must be made of the
appeal by dismissing it. So ordered.

Dismissed.

STATE v. JAMES H. MILLER.

Insolvent Debtor—Costs—Habeas Corpus.

1. The application of an insolveﬁt confined for the nonpayment of costs, is a
proceeding in the cause in which he was convicted, and should be made by
petition to the court wherein the judgment against him was entered.

2, If in such case, the