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Lﬁ?“q = A Bridge between the Dispute Resolution Commission
and North Carolina’s Certified Mediators

From the Chair
By Judge Gary Cash

THE DEBATE ABOUT CONTINUING MEDIATOR EDUCATION
PROPOSED CME POLICY:

“Every certified mediator must complete annually 2 hours of continuing mediator education (CME) approved by the
DRC that relates to 7A-38.1 and 38.4A, Rules of the Supreme Court, Standards of Conduct, or Grievance and Discipli-
nary Procedures of the DRC.” (http://www.nccourts.org/Courts/CRS/Councils/DRC/Documents/proposed CME.pdf)

The Commission recently posted the above proposed mandatory CME Policy on its website for comment. From the
breadth of comments received to date, it is clear that there are strong feelings out there on both sides of the issue.
The members of the Commission appreciate your comments, will consider all of them, and encourage those who have
yet to give your opinions on this matter to do so. By way of background, I'd like to address the history of the DRC’s con-
sideration of the issues surrounding the topic of CME in this From the Chair article.

The Commission has considered and discussed the controversial issue of mandatory continuing mediator education for
its certified mediators for almost fifteen years. In 2002, the Commission voted unanimously to encourage rather than
mandate the completion of CME activities by its certified mediators. At that time, the DRC recommended completion
of six hours every two years, and required mediators to report any CME activities on an annual basis. It was a “test
balloon,” if you will, to try to determine if mediators would, on their own, undertake to keep themselves current with
mediation practice, rule amendments, Standards and advisory opinions, and the policies, proce-
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and guidelines of the Commission, all of which are often evolving and sub-
ject to further consideration and revision.

In FY 2007-08, the Commission went online with mediator certification re-
newal applications. At that time, for administrative reasons, we changed the
CME policy to encourage mediators to complete three hours annually, and
continued to require them to record it on their annual certification renewal
applications. In implementing a voluntary policy, the Commission cast the
net wide and allowed a plethora of activities to “count.” We also adopted
guidelines for CME credit: http://www.nccourts.org/Courts/CRS/Councils/
DRC/Documents/CMECredit.pdf

The first two-year reporting cycle ended June 30, 2004, with almost 50% of
mediators reporting completion of their CME hours, and the Commission
was encouraged. Unfortunately, those numbers did not increase. Instead,
the percentage of mediators completing voluntary CME consistently
dropped in subsequent years. The average percentage of mediators who
reported completing voluntary CME from FY 2006/07 through FY 2014/15
has been a disappointing 36%, with last year’s total hitting an all-time low of
30%.

On two occasions, in 2005 and most recently, in 2013, in an effort to gain
some understanding as to what was going on with this issue nationally,
Commission staff called ADR program administrators in all (50) states and
inquired about each state’s policies on CME. In 2005, staff learned that
twenty-five (25) states reported mandatory CME firmly in place, and that
five (5) other states were then considering the issue. In 2013, the survey
results showed that requiring mandatory CME was on the upswing, with
twenty-seven (27) states plus the District of Columbia requiring mandatory
CME, and five more near implementation. Not surprisingly, in both 2005
and 2013, the responses as to the particulars of each

Continued on Page 3
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state’s requirement covered considerable terrain, with frequency ranging from every year to every three years, and
hours averaging between three and six, but in a few instances, in double digits.

During the last few years, the Commission has grown increasingly concerned about the uptick in ethical complaints
and concerns relating to mediator conduct coming before its Grievance and Disciplinary Committee. Several media-
tors have been decertified; many others issued lesser, but serious, sanctions. Reports of court staff, attorneys, and
litigants suggesting that mediators are not fulfilling their case management duties consistent with program rules are
also on the rise.. After considerable debate both at the committee and Commission levels, at its August 14-15, 2015,
meeting, the Commission approved a proposed policy which makes the annual CME requirement mandatory rather
than voluntary. (See proposed language above.)

We have received over seventy (70) comments, with about equal numbers on both sides of the issue. Many of you in
favor of a mandatory policy consider it to be a good idea which will benefit all involved in our state’s mediation pro-
grams, and have offered thoughtful suggestions and feedback on the particulars of its implementation. Those op-
posed have raised important questions for the Commission to consider, such as: will this policy actually remedy the
problems it is designed to address, and is a blanket policy the best way to rectify the ethical failings of a few?

It is clear from the responses that there are misunderstandings regarding the proposed policy. Some commenters
raised concerns about increasing the number of CLE hours that attorney-mediators will have to take to meet a CME
requirement. Others opposed having to attend another live program, and stressed the need for online courses, if
implemented.

The Commission is cognizant of the CLE requirements imposed upon our attorney-mediators, and does not intend to
add to the number of hours that an attorney-mediator must complete. Programs will not be approved for CME credit
unless they have already been approved by the NC State Bar for CLE credit. Attorney-mediators will, therefore, be
able to get CLE as well as CME hours for the same activity. In addition, the Commission contemplates working with
providers to insure both live and on-line CME instruction for the benefit of both our non-attorney and attorney medi-
ators, all at a cost comparable to other NCBA CLE courses. The current proposal contemplates that only programs
related to the duties and ethics of certified mediators as found in applicable legislation and rules, Standards of Profes-
sional Conduct for Mediators, and the advisory opinions of the DRC will be eligible for CME credit. The Commission
has yet to determine the policy’s application to inactive or district criminal court mediators.

To be sure, after reviewing all comments, the DRC will not make its decision on mandatory CME simply because other
states have implemented it. The Commission is not proposing this change of policy lightly. Consideration of a pro-
gression from voluntary to mandatory CME reflects the Commission’s commitment to its charge to not only certify
but regulate its certified mediators, and ensure that they embrace the highest ethical and professional standards.

Although the comment period has expired, please feel free to send in your comments, as we are always interested in
your opinions. Please take some time and let us know your thoughts, concerns, suggestions. Email them to drcmedi-
ators@nccourts.org.

DRC Grievance and Ethics Sampler

Ethics concerns and filed grievances appear to be on the rise. Below are some of the matters that the GDC and the Commission
have addressed since the summer issue of The Intermediary.

Reinstatement Petition: The GDC Committee decertified an FFS attorney-mediator in December of 2012. The attor-
ney-mediator was decertified because: 1) there was a serious grievance/complaint pending against him with the State
Bar, 2) he failed over two renewal periods to report the grievance/complaint to the Commission, and 3) when ques-
tioned about why he failed to report the matter, he responded that he had forgotten about it and his failure to report
was an oversight. Thereafter, as a result of the complaint, the NC State Bar determined to suspend the attorney-
mediator’s license to practice law for a one-year period. The attorney-mediator completed the period of suspension
and his license was reinstated on September 28, 2015. Thereafter, attorney-mediator petitioned the Commission for
reinstatement of his FFS mediator certification. The Commission met on October 22, 2015, to consider the Petition and
determined to afford the attorney-mediator an opportunity to meet with the Commission to present additional infor
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mation regarding his efforts to rehabilitate himself and demonstrate that reinstatement is justified under DRC Rule
IX.E.(13)(b)(iii). He appeared before the Commission on November 6, 2015, at the close of the Commission’s quarterly
meeting. A decision is pending.

Appeal of GDC Decision to Decertify Mediator: An attorney-mediator has appealed the decision of the GDC to decerti-
fy him as an FFS mediator. The Husband in an FFS mediation had filed a complaint against the attorney-mediator se-
lected to mediate his and his wife’s equitable distribution dispute. During the investigation of the matter, staff learned
that the mediator had failed to disclose a State Bar suspension of his license and an Order of Discipline issued by the
DHC in another matter on his original 2003 application for certification as an FFS mediator. He also failed to disclose
three civil judgments on subsequent renewal applications. A complaint was initiated pursuant to DRC Rule IX.C(1) and
(3) against the mediator for his failure to disclose. There were also concerns about his failure to perform many of his
case management duties in the ED case. The GDC Committee determined that the mediator had completely failed to
fulfill his case management duties and that he willfully failed to disclose the Bar discipline and judgments. The GDC
Committee also found that, shortly after filing his Report of Mediator in the matter, the attorney-mediator proceeded
to represent the wife against the husband on a 50B Motion and then, later, in the equitable distribution action which
the attorney-mediator had been appointed to mediate. The GDC Committee decertified the FFS attorney-mediator in
May of 2015. A hearing scheduled on the matter for November 5, 2015, has been continued until after the first of the
year.

State Bar Disciplinary Matter: The NC State Bar filed a complaint with the DHC against an FFS attorney-mediator, alleg-
ing that the attorney-mediator who represented the mother in a custody matter, engaged in a dating/sexual relation-
ship with the client. The client became distressed by the relationship and advised attorney-mediator that she wanted a
refund of her retainer so that she could hire other counsel. Attorney-mediator sought to dissuade the client from seek-
ing other representation and refused to refund her retainer. When questioned about his relationship with the client,
the State Bar determined that attorney-mediator made false and misleading statements to the Grievance Committee,
including falsely portraying the client as a mentally unbalanced stalker. Commission staff became aware of the com-
plaint and alerted the GDC to the matter. Thereafter, the State Bar suspended the attorney-mediator’s license to prac-
tice law for two years under a Consent Order entered on August 18, 2015. The attorney-mediator did not renew his
FFS certification for FY2015-16, instead allowing his FFS certification to lapse. Unlike the MSC or Clerk programs, the
FFS Rules permit a non-certified mediator to serve if nominated by the parties and approved by the court. The media-
tor’s website indicates that he no longer engages in the practice of law and is working exclusively as an FFS mediator.

Applicant Failed to Report Conviction: An applicant for MSC certification indicated on his original application that he
had never been convicted of a crime. A background check revealed that he had been charged with a DWI and with re-
sisting arrest and obstructing a police officer in 1990. Court records reflect that the applicant pleaded “not guilty” to
both counts. He was found “not guilty” of DWI, but lost his license for one year because he refused a breathalyzer test.
Following trial, he was found “guilty” on the resisting and obstruction charge. When applicant was asked about his fail-
ure to report the matter, he indicated that he was unaware that he had a misdemeanor conviction. The GDC Chair au-
thorized certification, noting that the conviction was dated, the applicant was cooperative, the applicant otherwise had
a clean record, and the applicant had references contact the Commission attesting to his good character and excellent
reputation in the legal community.

Beware of Social Media: Mediator was assigned to conduct a mediation in an equitable distribution dispute. The wife
complained about the mediator having been biased against her and she attributed the mediator’s bias to his being
“Facebook Friends” with several parties known by her husband and his family. She believed those parties had influ-
enced the mediator to favor her husband. An investigation revealed that mediator was, in fact, Facebook Friends with
several parties known by the husband and his family, but that mediator was unaware of any of these connections until
they were brought to his attention by the complaining party. The Complaint was dismissed as not alleging facts suffi-
cient to constitute a violation of a rule, standard, or guideline enforceable by the Commission.




COMMISSION UPDATE IN BRIEF

Continuing Mediator Education (CME)

At its Annual Retreat on August 14-15, 2015, the Commis-
sion approved a mandatory CME policy. That policy re-
quires a certified mediator to complete two hours of ap-
proved CME annually that relates to 7A-38.1 and 38.4A,
Rules of the Supreme Court, Standards of Conduct or Griev-
ance and Disciplinary Procedures of the DRC. More than 70
comments were received, both for and against the policy,
and many suggestions were offered. See the “From The
Chair” article for additional discussion of the policy.

Credit Card Payment

for making this long-sought after process a reality!

FY 2014/15 Program Statistics

AQC’S preliminary statistics are in from all judicial
districts for the Clerk, FFS, and MSC programs. The
first (top) number for each program below indicates
the percentage of mediated cases that settled. The
second (bottom) number also includes cases that
settled after being ordered to mediation, either prior
to the conference or during a recess. The FFS num-
bers include those cases that resulted in a complete
or partial settlement at mediation.

MSC: 57.1%
MSC: 64.6%

FFS: 69.9%
FFS: 71.2%

Clerk: 54.5%
Clerk: N/A

The DRC went online with credit card payment of medi-
ator certification renewal fees on August 25, 2015.

(September 30), over 350 mediators renewed by credit
card payment! Credit card payment offers an alternative to the previ-
ous requirement that a check be mailed, and allows a mediator to
complete the renewal process at one time. It also saves significant
staff time in processing renewal fees. Thanks to the tech folks at AOC

Thank You!

The DRC thanks each certified mediator for his/her service
and commitment to North Carolina’s court-ordered medi-
ation programs. Feel free to call Commission staff with
questions, concerns, and ideas, 919-890-1415.

-
Judge McCullough administers the oath to (left
to right) Lorrie Dollar, Richard Long, Judge Gary
Cash and Judge Charles Anderson.

DRC Members Reappointed

Judge Charles T.L. Anderson, Judge Jesse
Caldwell, Judge Gary Cash, Lorrie Dollar,
Richard Long, Diann Seigle, and Judge Te-
resa Vincent were all reappointed by their
respective appointing authorities to a sec-
ond three-year term ending September
30, 2018. The Commission appreciates
their continued willingness to serve.

The Importance of Your Reports of Mediator.

Remember that a Report of Mediator must be filed
in every case ordered to mediation whether or not
it settles prior to or during a conference, is dis-
missed, or a party declares bankruptcy, etc. Please
prepare complete and accurate Reports of Mediator
and file them on time. The filing of accurate and
timely Reports is absolutely critical to verifying the
success of North Carolina’s mediation programs.
Mistakes and oversights happen, but when failures
to report, for example, become more than just an
isolated incident, the programs suffer.
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A Mediator’s Journey to Belarus: An Interview with Frank Laney, Esq.

In March, 2015, Frank Laney, ex officio member of the DRC, flew to
Belarus at the invitation of a group of Belarusian mediators to discuss ~ BELARUS ‘@
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How did it come about that you were invited to Belarus to talk about
mediation?
Frank: In April, 2014, ten Belarusian mediators came to Raleigh through the Community Connections pro-

gram of the US State Department to learn about mediation in North Carolina. During their three week visit they were
enthusiastic about mediation taking root in Belarus, and were delighted to learn so much about mediation in North
Carolina. | had very positive interactions with many of them, and helped with some training. Shortly after they re-
turned to Belarus, they contacted me and invited me to come to Belarus for two weeks to help with training. Initially
we were shooting for October, 2014, but that was too ambitious, so | went in March of this year.

Harriet: How was the trip paid for?

Frank: Some of the Community Connections group applied for a State Department grant to pay my way but
were turned down. Instead, the group set up a three day seminar for me to teach, and the attendance fees covered
my expenses. That is all | was hoping for.

Harriet: How did you feel about the Belarusians inviting you to serve as educator and teacher?

Frank: | felt and still feel to this day, incredibly honored and humbled by their invitation and by their generos-
ity and hospitality. | was actually a little nervous at first, but they quickly helped me feel quite comfortable. | cannot
imagine the trip going any better than it did.

Harriet: Did you have the opportunity to see some of the same folks who had come to NC?

Frank: Yes. It was wonderful to reconnect with so many of them. Some are attorneys; others are psycholo-
gists and professors. Many events were planned where Community Connections alumni and | got together. At every
event Community Connections alumni were my host. They helped acclimate me to Belarus, took me sightseeing and
to restaurants, assisted with translation, participated in training, and more. |feel that | have made some lasting
friendships.

Harriet: You said that mediation “was taking” root in Belarus? What is happening there?

Frank: It is only recently that Belarus enacted legislation establishing the practice of mediation in that country
and adopted rules for the training and certification of mediators. Training opportunities were limited at that time in
Belarus and people interested in becoming mediators were trained by visiting German and Polish mediators, and | be-
lieve that during the spring of 2014, a small group of mediators went to St. Petersburg, Russia for mediation training.
Since the program is now getting a little traction in the courts, they invited me to come and teach and train on a wide
variety of topics—mediation theory, ethics, program rules, certification issues, etc. We also did a number of role

plays.

Continued on Page 7
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Harriet: Is mediation being used in the court system in Belarus?

Frank: Belarus has a unified court system, and the mediation legislation authorizes but does not mandate me-
diation in civil cases. Judges have been sluggish in referring civil cases to a mediated settlement conference. There is
also an economic court—much like a business court—where mediation may take hold. There is frustration among me-
diators. To date, somewhere between 100 and 150 mediators have been certified, but cases are not being referred. It
is a cart before the horse situation; the mediators are excited and ready to go, but the cases just aren’t available. In
terms of getting the ball rolling, they appear to be where we were 20 years ago.

Harriet: What training is required for certification as a mediator in Belarus?

Frank: Attorney applicants must complete 130 hours of training and non-attorneys 170!!

Harriet: In what other situations is mediation being used?

Frank: While | am not aware of a network of community mediation centers in Belarus similar to that which we

have here in NC, it does appear that disputes in the educational arena are an evolving and fertile field for mediation.
Many of the professor and psychologist mediators are interested in mediation as a tool for resolving disputes in schools
and universities, between staff and administration, student and student, etc. This is why there are almost equal num-
bers of psychologists and teachers as there are attorneys seeking certification. In fact, it was a group of teachers, not
attorneys, who arranged all of the details of my visit.

Harriet: So let’s get into some of the details of the presentations you made and trainings that you conducted.

Frank: | spoke to a group of about 150-200 students at Mogilev University in Minsk. | had a conversation with
the Vice-rector of the university who told me | was the first American to visit the university. Our conversation was
aired on the local TV station! And this was just the first morning! The interview can be seen on my Facebook page vid-
eos. That afternoon | gave a three- hour lecture to students in a mediation seminar that my host, Arseny Dzhanashia,
teaches. Those students asked the most challenging questions of any group to which | have ever spoken.

Harriet: Tell us about the three-day seminar that you mentioned earlier.

Frank: The seminar was on advanced family and divorce mediation skills. The attendees, mostly women, had
all taken training and some had completed the rigorous certification process, so it was a skilled group. It is useful to
note that | had excellent translators wherever | went, and this seminar was no exception. In the training we covered
mediation strategies in divorce mediation, policy issues, drafting, collaborative divorce, and much more. Collaborative
divorce was a new concept for them. It was great to be able to bring this new process to their attention. We even
were able to conduct role plays with relative ease. It was really interesting watching the role plays unfold and making
observations about the way Belarusians brought their cultural values to their discussion of the conflict.

Harriet: Can you give an example of that?

Frank: The subject of one role play involved the distribution of personal property between two grad students
who had lived together as partners, but one, nearing graduation, had made a decision to take a job and move else-
where. The other felt that a decision to take a job elsewhere and move should have been made jointly. Since he had
not consulted with her, the relationship was over. The issue was the division of the personal property. Or so | thought.
Fairly quickly, the discussion began to revolve around the relationship and the lack of communication about plans and
desires for the future. The Belarusians were not so interested in possessions as they were in relationships. So |
switched gears and mediated a trial reconciliation. In the debriefing discussion, one local joked, "Since we have noth-
ing in Belarus to divide, we focus on relationships." That was fascinating and eye opening.

Harriet: What were some of the other venues where you spoke or taught?

Frank: | gave two presentations at Yanka Kupala State University to a group of 20 psychology faculty and grad-
uate students. | gave a short talk to an assembly of high school students at a school in Grodno which was being held to
recognize students who had completed a peer mediation training program and who were about to implement it. The
peer mediation program was established by Oksana Shulga, another Community Connections alum. | also did some
training exercises with some of the grad students and some of the high school teachers involved in the peer mediation
program above. | had the opportunity to speak to a large auditorium full of English, psychology and law students on

7 Continued on Page 8
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mediation and its uses in the US, at the Russian State Social University in Minsk. Later | spoke at two of the three certi-
fied mediation training centers. Each presentation and training session was interesting and gratifying. They did an
excellent job of scheduling my time without completely exhausting me!

Harriet: What did you find folks most interested in? Curious about?

Frank: People were, frankly, fascinated by the breadth of use of mediation in NC. They also were very inter-
ested in more details about the logistics of implementing mediation programs, some advanced instruction in commu-
nication skills, and then, more specifically, topics such as mediator drafting of agreements.

Harriet: Did you find your audiences to be engaged?

Frank: Absolutely. Whether | was speaking to a group of 20 or 200, people were inquisitive and engaged.
They, asked probing and provocative questions, thereby contributing to the conversation. Most also really enjoyed the
role plays—both participating in and watching them.

Harriet: How was the language barrier addressed? Was it an impediment to effective communication?

Frank: The translators were adept, amazing. You might think that it would really slow down the presentation
but | actually found that it helped me. | had a few moments to really think about what | wanted to say next. Some of
the people could speak some English and everyone bent over backwards to try to communicate with me. | did on oc-
casion, being excited about the topic at hand, forget to slow down and be aware of not saying too much at one time.

Harriet: Were you stumped by any provocative questions?

Frank: Fortunately, not really. | will say that | was very impressed by the questions which were by and large
thoughtful, challenging, and penetrating. | found myself saying, “Well that’s a hard question and will require a compli-
cated answer.” It was incredibly stimulating and rewarding.

Harriet: Can you tell us a little bit about Belarus as a nation?

Frank: Belarus was previously part of the Soviet Union. Now, the Republic of Belarus is a landlocked country
bordered in part by the Russian Federation, Ukraine, and Poland. It has about 9 million people and | believe its geo-
graphic area is about the size of North and South Carolina combined. Its President, Alexander Lukashenko, has held
that office since 1994, and as far as | know, has never been opposed. Given its location and relatively flat terrain, it
endured more than its fair share of the devastations of war, as it often became a battlefield where opposing armies
collided from the Middle Ages through World War Il. For example, 2.3 million people were killed during WWII, 1.5 mil-
lion of them civilians. Belarus became the venue for the Soviets holding the German line. July 3, 1945, is recognized
as Independence Day as Belarus was finally freed from Nazi occupation. Minsk was completely destroyed in the vari-
ous battles of the Great Patriotic War. Everything today was built since 1945. The American Embassy is next door to
the Russian Embassy! And, the Soviet influence and Stalin--era architecture are still present in the massive KGB Head-
quarters that overlooks Independence Square.

Most of the city is of old European style with buildings generally no taller than 4-6 stories. It is a dense city with few
vacant lots, but there are many, many parks and green areas that are well maintained. Newer buildings are of more
modern style and around the outside of downtown most housing is in high rise flats. The older flats were built in the
Soviet era, but when that ended and Belarus became independent, the decision was for families to own their own
homes, so each flat was sold off for a nominal amount to the residents.

Here's a piece of trivia. Two famous Belarusians are Olga Korbutt, the gymnast who won gold in the 1972 Olympics,
and the painter, Marc Chagall.

Harriet: How did you find the people of Belarus?

Frank: The people are peace loving and gentle. They seem to be very community minded, rather than an “it’s
all about me” attitude that we see sometimes in America. They project a kind of “we’re all in it together” equanimity.
The cities and countryside are clear of trash; the people obviously care about and take pride in their land. To a person,
each was generous and the culture was friendly, open, and welcoming. People opened their homes to me, or vacated
their apartments for my stay. | was often greeted in traditional Belarusian fashion with a large spiced bread, and at
one venue some high school students recited a long poem of welcome in Russian and English. | also had to buy a sec-

Continued on Page 11



C I A S CHARLOTTE INTERNATIONAL ARBITRATION
SOCIETY (CIAS) LAUNCHED

Law firms and businesses based in North and South Carolina with international clients and a global
focus now have a new resource to aid in the resolution of international commercial disputes. The
Charlotte International Arbitration Society (CIAS) will promote Charlotte as the most convenient,
business-friendly, and cost-effective venue on the East Coast for the arbitration or mediation of com-
mercial disputes involving Carolina businesses or other businesses seeking a neutral location for in-
formal dispute resolution. Regional companies doing international business frequently have to re-
solve their disputes outside the Carolinas at significant cost—often in New York, Atlanta, Miami, Lon-
don, Brussels, Vienna, or Hong Kong. The CIAS promotes handling those matters in Charlotte be-
cause of its airport and convenient location in the commercial center of both Carolinas. This makes
sound economic sense for North and South Carolina businesses served by the legal community.

Today, the two Carolinas are the home of more than 2500 foreign corporations, with over 955 com-
panies located in the fourteen county Charlotte region alone. South Carolina is the home of more
than 5000 exporting companies, including major international manufacturers in the automotive and
aircraft industries. As such, businesses and law firms from North and South Carolina are increasingly
involved in global commerce, and from time to time, in need of dispute resolution services.

To achieve its goal of promoting Charlotte as a venue for international commercial dispute resolution,
and to advance arbitration (and other alternatives to litigation) as a prompt, cost effective and order-
ly method of dispute resolution, the CIAS has developed a number of programs, events and member
benefits. For example, the CIAS is taking a leading role in supporting continuing education and other
programs for lawyers, judges, and other interested professionals in the advantages and challenges of
participating in international arbitration proceedings. This will in turn foster a well-educated and in-
ternationally savvy legal and business community that readily understands the unique nature of in-
ternational dispute resolution. For more information visit www.charlottearbritation.org

DRC RELEASES FY 2014/15 ANNUAL REPORT

To read the Annual Report for the Commission’s 20th year of operation,
Click here!

Email DRCMediators@nccourts.org to receive a copy of the Annual Report.



http://charlottearbitrationsociety.org/
http://charlottearbitrationsociety.org/
http://www.nccourts.org/Courts/CRS/Councils/DRC/Documents/annualreport_2014-15.pdf

Free and Better Than Ever: Mediation at the North Carolina Court of Appeals

By: Judge Donna Stroud, Ex-officio liaison from the Court of Appeals

Did you know that the North Carolina Court of Appeals has a program that has
been successful in resolving approximately 50% of the participating cases and that it is
provided at no cost to the parties and no additional cost to the State of North Carolina?
It is the Appellate Mediation Program, and in the spirit of Chief Justice Mark Martin’s
plan to make our courts more accessible and efficient, the court has recently made some
changes to make mediation more user-friendly and to publicize the program. Although
the Court has had a mediation program since 2002, many attorneys still are not familiar
with it. The Appellate Mediation program began under the leadership of its first chairperson, former judge
and now Justice Robin Hudson, who served in this capacity from 2002 to 2007. In 2007, Judge Sanford
Steelman became the mediation chairperson where he served until his retirement in June of 2015, and then
Judge Donna Stroud became the mediation chairperson.

Judge Donna Stroud

All of the appellate judges who serve as mediators have received mediation training. The Appellate
Mediation program is open to all civil cases in which all parties are represented by counsel, except juvenile
matters and cases related to registration or satellite-based monitoring of sex offenders.  After the record
on appeal has been filed with the Court of Appeals, the court sends all attorneys of record in any eligible
case a letter offering mediation and a Consent to Appellate Mediation form, which must be signed by coun-
sel for all parties and timely filed. Once all parties have agreed to participate in mediation, the case is as-
signed to a judge who will mediate the case, unless the parties have opted to use a private mediator. As of
March 1, 2015, the consent form was amended to make the process a bit easier, as the form now also
serves as a motion to extend the time for the filing of the appellant’s brief by 60 days. With this change to
the Consent to Appellate Mediation form, counsel no longer have to file a separate motion for extension of
time and if the mediation is successful, the parties can avoid the expense of obtaining extensions of time
and, more importantly, preparation of briefs.

The judge who serves as a mediator in a case will not have any additional involvement in the case if
it is not resolved at mediation and the appeal must proceed to hearing and disposition by the Court of Ap-
peals. Mediation sessions are usually held at the Court of Appeals building in Raleigh, but distance from
Raleigh should not prevent attorneys from considering participation in the mediation program. If Raleigh is
a long trip for the counsel or parties, the judges are sometimes able to hold the mediation session in a more
convenient location for the parties, thus saving them the expense of traveling to Raleigh. More mediation
information is available on the Court’s website at http://www.nccourts.org/Courts/Appellate/Appeal/
Mediation/Default.asp.

And did we mention that all of this is FREE?? Don’t forget to consider the Appellate Mediation Pro-
gram for your next civil appeal.

KEEP

CALM

AND

CHOOSE
MEDIATION
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Continued from Page 8

ond suitcase to bring back all of the gifts | was given!

Harriet: That’s amazing! What were some of those gifts?

Frank: A Belarusian doll, linens, a liquor known as “Belarusian Balm,” a scarf for my
daughter, a flag of Mogiliv, chocolate, a jar of homemade birch juice (yes! Juice from birch
trees), a hand-carved Russian doll, and an intricately worked leather wallet, among others. My
friend, Marina, knowing how much | love ballet, also bought tickets for La Esmeralda. Their
generosity was unbelievably moving.

Frank Laney Harriet: Did you have an opportunity to visit any historic sites? Can you give an example?

Frank: There actually was a large museum of Belarusian culture in the high school that | visited with my
friend Oksana. Its curator gave me a long tour. At that time in history, the virtues of religion and faith were extolled,
in contrast to the Soviet era when all churches had been turned into libraries or museums and the collection reflected
that. One room was filled with beautiful icons. My wife, Anne, has long adored iconographic art, so | took lots of pic-
tures. Later, Oksana gave me her family’s personal icon to give to my wife, since | had shared my wife’s passion for
them. Oksana had remembered the comment and gave me the icon saying that she knew my wife would appreciate
it. She refused to let me leave without it. It sits in a place of honor above our fireplace.

Harriet: Have you remained in contact with any of your Belarusian colleagues since your return?

Frank: Yes, | have. Evgeniy Samsonov, the English professor who translated my presentation to my friend,
Professor Arseny Dzhanashia’s, seminar at Mogilev University, invited me to Skype with his English classes which |
have done several times. They want to talk and learn about life in America. There is also communication with the
Community Connections group about a return trip! And, of course, many of us are Facebook friends.

Harriet: Was there any particular thing that stands out as particularly moving and/or meaningful?

Frank: Oksana took me to a park to see the second oldest church still in use in Europe. Although there was a
service going on, she and | went inside for a look at the interior. She pulled her scarf over her head and we quietly
slipped in the back. The whole church was one room, with the center full of standing people. We stood against the
back wall so as to not disturb anyone. After a few minutes, the priests began to process around the room, carrying
the Bible, some icons, incense and other items led by a man with a shepherd's staff. They walked along the walls,
walking around the whole congregation, creating a sense of inclusion and communal blessing. When the man with
the staff got to Oksana and me, he made a little hand gesture for us to step forward so we would be inside the proces-
sion and he could go behind us. Not wanting to interfere with the service, we waved back, no, as we were only vis-
iting. He nodded, then with insistence waved for us to step forward. Regardless of why we were there, that gesture
included us as part of the congregation. There was no division - we were all one in that place, each of us receiving the
prayers and blessings being bestowed upon all present. | was very touched by that generosity of spirit. | felt that he
wanted to make sure that even though | was not Russian Orthodox and really had little idea as to what was going on, |
was welcomed into the congregation and felt included. My heart was full. | left the church with the simple thought
that maybe we all need to work harder at drawing people together rather than drawing lines that separate people.
The Belarusians demonstrated that intention to me in many ways during my stay.

Harriet: What an amazing experience. Thank you for sharing with us.
To read Frank’s article, Click Here.

Frank Laney is Circuit Mediator for the US Court of Appeals for the Fourth Circuit, a DRC Superior Court and Family Financial
certified mediator, an ex-officio member of the DRC, and adjunct professor with Campbell School of Law.
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CONGRATULATIONS TO COMMISSION MEMBER LORRIE DOLLAR!

Lorrie was recently hired as AOC Deputy Director for Operations. She will be
working closely with AOC Director Marion Warren and the Chief Justice’s NC
Commission on the Administration of Law and Justice.

I\N

SUGGESTED READING?

The Commission posts a number of publications on its website re-
garding mediation practice and theory and alternative dispute reso-
lution. We would love your suggested additions to that list? Have
you read any books lately that you would recommend to others in
the field? Please email staff at DRCmediators@nccourts.org.

IMPORTANT REMINDER!!!

THANK YOU FOR RENEWING
YOUR CERTIFICATION!!

Here are the numbers:

MSC Active 1266
Inactive 80

FFS Active 333
Inactive 17

Dual Active 178
Inactive 18

Clerk Active 148

With the holiday season fast approaching, the Commission
wants to remind its mediators about Standard VII.H. Conflicts
of Interest:

A mediator shall not give or receive any commission, rebate or
other monetary or non- monetary form of consideration from
a party or representative of a party in return for referral or
expectation of referral of clients for mediation services, except
that a mediator may give or receive de minimis offerings such
as sodas, cookies, snacks or lunches served to those attending
mediations conducted by the mediator and intended to further
those mediations or intended to show respect for cultural
norms.

The Dispute Resolution
Commission Staff wishes
» \’3— you and your family a

-« Happy Thanksgivingl

A mediator should neither give nor accept any gift, favor, loan
or other item of value that raises a question as to the media-
tor’s actual or perceived impartiality.

¥
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TEST YOUR KNOWLEDGE!!!

; TRUE OR FALSE?
1. A mediator can disclose statements made at a mediated settlement conference only with the con-
sent of all parties.
2. If pro se parties reach an agreement at a mediated settlement conference, the mediator should
prepare the agreement for the parties to sign.
3. If a district criminal court case is resolved at a mediated settlement conference, the mediator may
prepare the agreement for the parties to sign.
4, A mediator may donate part of her mediation fees to a non-profit organization for which she some-
times mediates disputes.
5. An FFS case involving pro se parties is successfully resolved at a mediated settlement conference,

and includes a provision requiring one party to sign a quitclaim deed in favor of the other party. The media-
tor may not prepare the quitclaim deed at the request of the parties.

6. All issues in a FFS case were resolved at mediation. The parties agreed to compute child support
based upon the NC Child Support Guidelines. However, one party had recently begun a new job and had
not received a first paycheck. The agreement provided that if a dispute arose over the computation of child
support after receipt of the paystub, the mediator could act as an arbitrator and determine the amount of
child support due and by whom. The mediator may do this.

7. A mediator may give holiday gift baskets to attorneys for whom s/he mediates.

8. A party may be compelled to testify about what was said at the mediation of a civil superior court
matter in a criminal proceeding which arises out of the same facts and involves the same parties as the civil
matter.

9. The Dispute Resolution Commission is 100% funded by mediator and mediator training certification
fees.

10. A mediator certified by the Commission for the MSC program may advertise that s/he is a “certified
mediator in civil superior court cases.”

Answer key on page 16
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Upcoming Mediator

Certification Training

Superior Cowrt Training

Carolina Dispute Settlement Services: 40-hour superior court mediator training course, December 7 -
11, 2015, in Raleigh and February 22 - 26, 2016 in Raleigh. For more information or to register, Contact Di-
ann Seigle at (919) 755-4646, or visit their web site: www.notrials.com.

Mediation, Inc.: 40-hour superior court mediator training course, January 19 - 23, 2016 in Charlotte. For
more information or to register, contact Andy Little at (919) 967-6611 or (888) 842-6157, or visit their web site
at www.mediationincnc.com.

Family Financial Training

Carolina Dispute Settlement Services: 40-hour family mediation training course. See above for contact
information.

Justice Center of Atlanta, GA, formerly Atlanta Divorce Mediators, Inc.: 40-hour family mediation training
course, February 18 - 22, 2016, in Atlanta, GA, and July 14 - 18, 2016, in Atlanta, GA. For more information,
contact Melissa Heard at (770) 778-7618 or visit their web site at www.justicecenter.org

Mediation, Inc: 40-hour family mediation training course, April 2 - 6, 2016 in Raleigh. See above for con-
tact information.

6 -Howr Training

Mediation Inc: 6-hour training course, January 16, 2016. See above for contact information.

Professor Mark W. Morris: 6-hour course. For more information or to register on-line, visit
www.nccourts.homestead.com.

The ADR Center (Wilmington): 6-hour course. For more information or to register, contact Carla Pike at
(910) 362-8000 or email cpike@theADRcenter.org, or visit their web site at www.theADRcenter.org.

Judge H. William Constangy (Charlotte): For more information, contact Judge Constangy at

(704) 807-8164.
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CME OPPORTUNITIES

CME and Training Opportunities

Justice Center of Atlanta, is presenting “Anger, the Tie that Blinds” on December 4, 2015 from 8:45 -
Noon in Atlanta, Ga., and “Back to the Future” on December 17, 2015 from 8:45 - Noon in Atlanta, Ga. For
additional infomration, call (404) 523-8236 or visit www.justicecenter.org

Mediation, Inc., is presenting an Advanced Negotiation Seminar on “Don’t Leave Money on the Table”, on
February 5, 2016, in Raleigh, and February 12, 2016 in Charlotte. For additional information, call (888) 842-
6157 or (919) 636-5697 or visit www.mediationincnc.com

NC Bar Association, is presenting “Getting a Mediation Practice Up and Running” as part of their On De-
mand Program. For additional information, call (800) 228-3402 or visit www.ncbar.org/cle

2016 NCBA Dispute Resolution Section Meeting
Navigating the Pathways of Alternative Dispute Resolution

Where: The Westin Charlotte
222 S. Caldwell Street
Charlotte, NC 28202

When: Early Arrivals Thursday, February 18, 2016
Friday, February 19, 20156
Registration : 8:15 am
Programs: 8:50 am - 4:30 pm

For more information contact the NCBA at (800) 228-3402 or visit www.ncbar.org

V ] o 3
All mediators are reminded that Commission meetings are open to the public. If you wish to be present, please
let Commission staff know so that seating is assured. The next regularly scheduled meeting is the Commis-
sion’s winter meeting on February 26, 2016, at the NC Judicial Center, 901 Corporate Center Drive, Raleigh,
NC. Information about Commission meetings and minutes are regularly posted on the Commission’s website
at www.ncdrc.org. From the menu on your left, click on “Missions and Operations”, then, from the next menu,
select “Meeting Information”.
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MEDIATION OF SUMMARY EJECTMENT CASES TAKES OFF IN
MECKLENBURG COUNTY

Several years ago, the Mecklenburg County Civil District Courts Committee,
chaired by Judge Becky Thorne Tin, initiated a volunteer mediation program to assist
litigants and the court in resolving the county’s heavy docket of summary ejectment
cases. The program has been tremendously successful, resulting in more satisfied liti-
gants, and a more efficient use of court time.

This program is an innovative initiative by Mecklenburg County and not cre-
ated by statute. Although not one of the programs that the DRC oversees, the com-
mittee has developed a Protocol for the program which seeks to incorporate the pro-
visions of recent advisory opinions related to mediator drafting and conduct when a pro se party is in-
volved.

Judge Becky Thorne Tinn

Lawyers with five or more years of experience in civil litigation serve as volunteers, some of
whom are DRC certified mediators, although that is not required. Both parties must consent to the pro-
cess. When agreement is reached, mediators help the litigants summarize the terms of their agreement
on the Mediation Summary posted on the DRC’s website, or a similar document. This Summary is not
intended to be a binding contract and is not signed by the parties or the mediator. The Summary is then
typically presented to the presiding judge, who undertakes a voir dire of the parties about the agreed up-
on terms, and enters those terms into a continuance order. The matter is continued and set on a future
calendar for compliance review.

The DRC applauds the Mecklenburg County Civil District Courts Committee, Judge Tin, and all of
the volunteers who make the program work for the people of Mecklenburg County. If you are an attor-
ney in the Charlotte area, consider volunteering with the program.

Answers to Test Your Knowledge Quiz
1. False. Consent of the parties does not change mediator’s duty to maintain
confidentiality under Standard IlI.
2. False. AO 28 (2013).
3. True. G.5.84-2.1.
4, False. Standard Il, Impartiality.
5. True. Standard VI, Separation of Mediation from Legal...Advice, AO 28 (2013).
6. True. AO 17 (2010).
7. False. Standard VIII(H).
8. True. AO 29 (2014); G.S.7A-38.1(l).
9. True. The DRC receives NO tax dollars.
10. False. See DRC Advertising Guidelines for acceptable representations.
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