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LETTEWRS

THANK YOU FOR THE OPPORTUNITY TO CO-CHAIR
THE NORTH CAROLINA COMMISSION ON THE
ADMINISTRATION OF LAW AND JUSTICE.

TO: MARK MARTIN, CHIEF JUSTICE OF THE
SUPREME COURT OF NORTH CAROLINA

The five co-chairs of the North Carolina
Commission on the Administration of Law and
Justice (NCCALYJ) are pleased to present to you the

Commission’s Final Report and recommendations.

Part One of the NCCAL]J Final Report provides
background on our work and the overall themes
that guided our recommendations. Part Two
contains the individual reports of each of our five
Committees.

This Final Report is the culmination of fifteen
months of focused inquiry, informed dialogue,
robust discussion, and extensive collaboration.
We are confident that the recommendations of
the Commission will significantly improve the
administration of justice in the courts of North
Carolina for the people of North Carolina.

Thank you for the honor of serving as the chairs of
this important work.
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LETTER FROM THE CO-CHAIRS | North Carolina Commission on the Administration of Law and Justice

During his speech at the North Carolina Bar Association in Cary, North Carolina, on May 27, 2015, Chief Justice Mark
Martin announced the creation of the North Carolina Commission on the Administration of Law and Justice and
appointed the five committee co-chairs. Pictured from left to right: David F. Levi, Justice Barbara A. Jackson, Chief Justice
Mark Martin, Judge William A. Webb, Catharine Biggs Arrowood, and J. Bradley Wilson.

0 ashanse B s

Catharine Biggs Arrowood
Past President, North Carolina Bar Association /

Chair, Legal Professionalism Committee
Judge William A. Webb

Retired Magistrate Judge, U.S. District Court

for the Eastern District of North Carolina
W Chair, Criminal Investigation and
/ Adjudication Committee

Justice Barbara A. Jackson

Associate Justice, Supreme Court of North Carolina

Chair, Technology Committee ‘EA‘{A/A

J. Bradley Wilson
President and CEO, Blue Cross and
aw. { C_z ) o Blue Shield of North Carolina

. . Chair, Public Trust and Confidence Committee
David F. Levi

Dean, Duke Law School
Chair, Civil Justice Committee
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COMMISSION
MEMBERS

DRAWN STATEWIDE FROM BUSINESS, ACADEMIA,
THE JUDICIAL BRANCH, THE LEGISLATIVE BRANCH,
THE EXECUTIVE BRANCH, THE LEGAL PROFESSION,

AND THE NON-PROFIT SECTOR

COMMISSIONERS

The NCCAL]J is an independent, multidisciplinary
commission comprised of leaders from business,
academia, the Judicial Branch, the Legislative

Branch, the Executive Branch, the legal profession,

and the non-profit sector. The Commission
includes these five co-chairs and five Committees:

Civil Justice Committee

Dean David F. Levi, Co-Chair

Janet Ward Black / Alfred P. Carlton Jr. /
Sheila V. Eley / E.D. Gaskins Jr. / Robert E.
Harrington / George R. Hausen Jr. / Judge

J. Calvin Hill / Robert A. Ingram / Anne H.
Lloyd / Judge Julian Mann III / Michael W.
Mitchell / Judge W. Osmond Smith III

Criminal Investigation and
Adjudication Committee

Judge William A. Webb (ret.), Co-Chair
Augustus A. Adams / Sheriff Asa Buck I11 /
Randy Byrd /James E. Coleman Jr. / Kearns
Davis / Judge Paul A. Holcombe III / Darrin
D.Jordan / Robert C. Kemp III / Magistrate
Sharon S. McLaurin / District Attorney R.
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Andrew Murray Jr. / Diann Seigle / Judge Anna
Mills Wagoner

Legal Professionalism Committee

Catharine Biggs Arrowood, Co-Chair

Dean Luke Bierman / Richard T. Boyette /
Dean Jay Conison / Dean Phyliss Craig-Taylor /
Representative N. Leo Daughtry / Andrew H.
Erteschik / Judge A. Robinson Hassell /

Mark W. Merritt / Richard G. Minor /

Justice Robert F. Orr (ret.) / Raymond C.
Pierce / Lisa M. Sheppard

Public Trust and Confidence Committee

J. Bradley Wilson, Co-Chair

Dean Martin H. Brinkley / Judge Wanda G.
Bryant / Sheriff Earl R. Butler / Douglas
Clark / Frank E. Emory Jr. / Juan A. Flores Jr. /
Frank B. Holding Jr. /John Hood / A. Dale
Jenkins / Senator Floyd B. McKissick

Jr. / Dean Suzanne Reynolds / Robert C.
Stephens / Representative Kenneth L.
Goodman (09/2015-02/2016)

Technology Committee

Justice Barbara A. Jackson, Co-Chair

Carl S. Armato / Senator Harry
Brown / Judge Susan R. Burch / Jason

M. Hensley / Dean J. Rich Leonard /The
Honorable James ]J. MacCallum / Chief Judge
Linda M. McGee / Iristine McNair / Brooks
Raiford / Carolyn V. Timmons / Rajesh
Tripathi / Jeff Frazier (09/2015-06/2016)

COMMISSION MEMBERS | North Carolina Commission on the Administration of Law and Justice

Reporters — Jon Williams, Chief

Reporter / Andrew P. Atkins, Public Trust and
Confidence / Paul Embley, Technology / Darrell
A.H. Miller, Civil Justice / Matthew W. Sawchalk,
Legal Professionalism / Jessica Smith, Criminal
Investigation and Adjudication / Mildred R.
Spearman, Public Trust and Confidence / Kurt D.
Stephenson, Technology

Ex Officio — Mary C. McQueen, President,
National Center for State Courts / Jonathan

D. Mattiello, Executive Director, State Justice
Institute / Maurice Green, Executive Director,
Z. Smith Reynolds / L. David Huffman,
Executive Director, Governor’s Crime
Commission / Michael R. Smith, Dean, UNC
School of Government / Thomas H. Thornburg,
Senior Associate Dean, UNC School of
Government / Dr. Peter M. Koelling, Director
and General Counsel, Judicial Division, American
Bar Association / Judge William M. Cameron,
Judicial Council / The Honorable Susan S.
Frye, Chair, Conference of Clerks of Superior
Court Technology Committee / Representative
Sarah Stevens, Chair, North Carolina Courts
Commission / Chief Justice William Boyum,
Cherokee Supreme Court / Jennifer Harjo,
Chief Public Defender, New Hanover

County / Seth Edwards, District Attorney,
Judicial District 2 / Leslie Winner, Z. Smith
Reynolds (09/2015 - 01/2016)

The following additional people served as part
of the Criminal Investigation and Adjudication
Committee’s Subcommittee on Indigent
Defense: Judge Athena Brooks, Thomas Mabher,

LeAnn Melton, John Rubin, and Michael Waters.
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The following additional people served as part
of the Criminal Investigation and Adjudication
Committee’s Subcommittee on Juvenile Age:
Michelle Hall, William Lassiter, LaToya Powell,
James Woodall, and Eric Zogry.
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EXECUTIVE
SUMMARY

PUBLIC TRUST AND CONFIDENCE IN THE COURTS IS
AT ITS HIGHEST WHEN THE COURTS ARE SEEN AS
FAIR, ACCESSIBLE, AND EFFECTIVELY MANAGED.

This report contains the final recommendations review of North Carolina’s court system and
of the North Carolina Commission on the make recommendations for improving the
Administration of Law and Justice (NCCAL]J). administration of justice in North Carolina.

Two decades have passed since the last time The Commission’s membership was divided

North Carolina comprehensively reviewed into five Committees: (1) Civil Justice,

(2) Criminal Investigation and Adjudication,
(3) Legal Professionalism, (4) Public Trust and

its court system. In September 2015, increasingly
aware of mounting systemic challenges,

Chief Justice Mark Martin convened the Confidence, and (5) Technology.
NCCALJ, a sixty-five member, multidisciplinary

commission, requesting that the Commission Each Committee independently made

undertake a comprehensive and independent recommendations within its area of study.

NCCALUJ Final Report—vii
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Highlights of the recommendations in the five

reports include:

The NCCALJ, through this report, presents the

Implementing a strategic technology
plan for paperless courthouses,
including e-filing

Raising the juvenile age from sixteen
to eighteen years old for crimes
other than violent felonies and traffic
offenses

Reducing case delays and improving
efficiency based on data analytics

Assisting the growing number of self-
represented litigants in new ways

Taking steps to change how judges and
justices are selected and retained

Developing new tools to improve
pretrial detention decision-making

recommendations of the five Committees to
Chief Justice Martin.

viii—-NCCALJ Final Report

Improving the state’s indigent defense
system

Surveying the public to better gauge
its perception of the courts

Training court officials to improve
procedural fairness and eliminate
the possibility of bias

Creating an entity to confront
changes in the market for legal
services

Restoring legal aid funding and loan
repayment assistance for public
interest lawyers

Improving civic education in schools
and through an active speakers bureau
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PART
ONE

“A FREQUENT RECURRENCE TO FUNDAMENTAL
PRINCIPLES IS ABSOLUTELY NECESSARY
TO PRESERVE THE BLESSINGS OF LIBERTY.”

North Carolina Constitution, Article I, Section 35

INTRODUCTION

For over 200 years, North Carolina’s courts have
preserved the rule of law by providing a fair and
accessible forum for the resolution of disputes.
That solemn duty has not changed.

What has changed is the environment in which
North Carolina’s courts fulfill this duty. Driven
by developments in technology, our economy, and
our demographics, the North Carolina judicial
system finds itself facing challenges like never
before. Indeed, the pace of change is likely only to
accelerate.

The North Carolina Constitution reminds

us that “[a] frequent recurrence to
fundamental principles is absolutely necessary
to preserve the blessings of liberty.”! Several
previous “recurrence[s] to fundamental
principles” — in particular, the NCCALJ’s
predecessor commissions — made great strides
toward improving the quality of justice in
North Carolina.

But there is still room to improve. Today, 53%
of the public believes that outcomes in the courts

NCCAU Final Report-3



PART ONE — North Carolina Commission on the Administration of Law and Justice

are fair only some of the time or not at all; 63%
of the public believes that cases are not handled
in a timely fashion; and only 42% of the public
believes that the courts are sensitive to the needs
of the average citizen.?

For any court system, this is a call to action.
It is time, once again, for a recurrence to the
fundamental principles that provide for the
rule of law, fair and accessible courts, and the
blessings of liberty.

In September 2015, Chief Justice Mark Martin
convened the North Carolina Commission on the
Administration of Law and Justice to undertake
that vital task. At the time, he reminded the
Commission that “the power to administer justice
is a sacred public trust that must be guarded
carefully by each generation.”

This report documents the work that this
generation must do to maintain that trust, both
today and in the future.

THE COMMISSION'S WORK

Earlier court reform efforts focused on basic

structural issues requiring constitutional changes.

The NCCAL]J, by contrast, has focused its efforts
primarily on improving operations within the
existing administrative framework.

Many of the recommendations are within the
Judicial Branch’s authority to implement on its
own. Other recommendations require the support
of the North Carolina General Assembly, through
either legislation or appropriations.

The recommendations in this report are data-
driven and based on extensive discussion.

Each recommendation is important on its own,
but the Commission’s body of work as a whole
creates a framework for a dramatic, systemic
improvement to the administration of justice in
North Carolina.

The recommendations cover many aspects of the
courts’ work and build on several core values:

4 — NCCALJ Final Report

e A court system should have the trust
and confidence of the people whom it
serves.

e The courts exist solely to uphold the
rule of law for the people that it serves.

¢ Court proceedings should be fair,
accessible, and effectively managed.

The Commission was structured as an
independent, multidisciplinary study group
comprised of sixty-five voting members, eight
reporters, and over a dozen ex officio members.

Collectively, the Commission comprised a robust
and diverse cross section of leaders from the
business world, the nonprofit sector, state and
local government, the legal profession, and
academia, each of whom volunteered a significant
amount of time (collectively, more than 4,000
hours) to serve on the Commission.



COMMISSION TIMELINE

03.04.2015

Chief Justice Mark
Martin promises to
convene a commission
during his State of the
Judiciary address

in Raleigh.

01.29.2016

Full Commission

meeting is held in
Chapel Hill at the

UNC School of reports for public Bar Association. in Jamestown.
Government. comment.
07.15.2016 08.11.2016
e NCCALJ announces ) . L
. Public comment Public hearing is held
four locations i )
period begins. at the New Hanover
across the state for . )
. ) County Historic
public hearings.
Courthouse
in Wilmington.
@ s @i OO CEEEEEEE TP PPREE RS e L T R R PP PP PR
08.18.2016 08.25.2016 09.06.2016 12.02.2016
Public hearing is held at Public hearing is Public comment NCCAL]J holds final

the Buncombe County
Judicial Complex in
Asheville.

05.27.2015

Chief Justice Martin
formally announces
the new North Carolina
Commission on the
Administration of

Law and Justice.

e The co-chairs
of the NCCALJ’s

09.03.2015

Chief Justice
Martin announces
full Commission
membership.

09.30.2015
Chief Justice Martin
convenes the inaugural

09.30.2015
Committees begin
comprehensive work.

11.19.2015

NCCALJ partners with
the polling centers of
Elon University and
High Point University

NCCALJ meeting in to measure public trust
five Committees ) . .
. Raleigh. and confidence in

U T IRTEEE North Carolina courts.
L GREEEEEEEEEPEEE PR @ - @ -
06.02.2016 06.10.2016 08.03.2016
Commission reaches Full Commission Public hearing is held at
midpoint of work and meeting held in Cary the Guilford Technical

produces five interim

held at the Charlotte-
Mecklenburg
Government Center
in Charlotte.

at the North Carolina

period ends.

e Committees
incorporate
public comment
and finalize
recommendations.

03.15.2017 Final Report is presented to Chief Justice Mark Martin.

Community College

full Commission
meeting in Raleigh.



PART ONE | North Carolina Commission on the Administration of Law and Justice

The Commission was divided into five Committees,
which correspond with five areas of inquiry:

(1) Civil Justice, (2) Criminal Investigation and
Adjudication, (3) Legal Professionalism, (4)

Public Trust and Confidence, and (5) Technology.
Committee membership can be found in the
“Commission Members” section of this report.

The Commission met four times as a full body, and
each Committee met many times on its own over
a fifteen month period. Seeking as much public
input as possible, the Commission conducted four
public hearings in the summer of 2016 and also
solicited comments online from Judicial Branch
stakeholders and members of the general public.

Each Committee produced its own final report

of recommendations, and these five reports

can be found in Part Two. Additional material

is provided in appendices attached to Part Two
and will be available online at the Commission’s
website, www.nccalj.org, through at least 2020.
Also available on this website is a complete record
of each Committee’s work — including minutes

of meetings, presentation materials, public
comments, and other materials.

BY THE NUMBERS
62 Meetings

1 02 Presenters, Speakers, and Panelists

4 ’ 2 O O Estimated Hours Volunteered

by Commissioners

4 Public Hearings
e 08/03/2016 Jamestown

e 08/11/2016 Wilmington
e 08/18/2016 Asheville
e 08/25/2016 Charlotte

4 23 In attendance at Public Hearings
23 8 Public Comments

e 211 Unique individual
comments

e 27 Judicial Branch
stakeholder organizations
commenting

A LOOK BACK: HOW WE GOT HERE

A Major Restructuring. North Carolina has
conducted an in-depth review of its court system
only a few times since becoming a state. The

first was in the post-Civil War Reconstruction
period. That examination led to the replacement

of lifetime legislative appointment of judges with
public election of judges and to the proliferation

of local courts — recorders’ courts, city courts,
county courts, mayors’ courts — organized around
the needs of each local community. The society

6—NCCALJ Final Report

served by this system was stable, rural, and
agrarian.

The 20th century brought growth in population,
mobility, and industry to the state, and with it,
new challenges to North Carolina’s courts. The
notion of equal justice became strained as the
unique structure of each local court system meant
that similar cases were not handled similarly in
all parts of the state. This patchwork of courts,



North Carolina Commission on the Administration of Law and Justice | PART ONE

with their accompanying differences in rules,
procedures, and jurisdictional scope, defied
understanding to all but insiders. It produced
broad disparities in outcomes under what was,
at least nominally, the same body of state law.
Increasingly, these circumstances eroded and
undercut the trust and confidence of the very
people that the courts were intended to serve.

By the 1950s, the political, business, and legal
leadership of the state decided that something
needed to be done and initiated the second
statewide court reform effort. The job of the
North Carolina Bar Association’s Committee on
Improving and Expediting the Administration
of Justice in North Carolina was simple: create

a system better suited to a modern, industrial
state.? That committee, known popularly as the
Bell Commission (so named after its chair, Judge

Spencer Bell), provided the framework for the
court structure that is still in place today.

66

JUDICIAL REFORM
IS NO SPORT FOR

THE SHORT-WINDED.
Arthur T. Vanderbilt,

former Chief Justice of the
New Jersey Supreme Court

29

The Bell Commission envisioned a court system
that was unified, uniform, and state funded, and
the system that emerged by 1970 accomplished
those goals. All local courts were replaced by

a uniform system of district court judges and
magistrates who joined with the Supreme Court,
the superior courts, and the newly created Court
of Appeals in a new General Court of Justice. Court

costs, jurisdiction of judges, and salaries of all
court officials became uniform throughout the
state. In addition, the Bell Commission’s work
led to the creation of both the Court of Appeals
and the Administrative Office of the Courts. It
took fifteen years from the creation of the study
until full implementation, but the results were
profound.

The Bell Commission understood that a unified
body of state law required a unified court

system to administer justice under the law.

The court system in the 1950s had revealed the
shortcomings that resulted when local control
trumped uniformity. Thus, under the Bell
Commission’s leadership, the tension between
uniformity and local management was resolved in
favor of uniformity to the greatest extent possible.

As aresult, for the first time in decades, a
reasonably informed citizen could understand

the system. Access became easier for someone
unfamiliar with the judicial system, and cases
were no longer dismissed for failure to honor
some local rule. In a unified system, a citizen is
always in the “right court,” even if his or her case
is transferred to a different level within that court
system. But uniformity, like justice itself, is always
awork in progress.

A New Millennium Approaches. By the 1990s, a
court system created in the 1960s was serving a
state that had continued to change dramatically,
mostly through growth in population and
caseload. As the year 2000 approached, the court
system engaged in a third comprehensive review,
driven by a sense that the public was frustrated by
delay, partiality, and lenience on crime. This study,
the Commission on the Future of Justice and the
Courts in North Carolina, commonly known as the
Futures Commission, examined the court system
for over two years.*

NCCAU Final Report—7



PART ONE | North Carolina Commission on the Administration of Law and Justice

The Futures Commission, which had no then-
current judicial employees among its membership,
concluded that the system was structurally
incapable of responding to ongoing societal change
and delivering the quality of justice that the public
sought. Its recommendations focused on a number
of important tenets:

Resources should be used effectively.

e Responsibility should be allocated in a
way that promotes accountability.

e Courts should be self-governed with
citizen input.

e Courts should embrace modern
technology.

¢ Courts should improve services
to families.

The resulting recommendations were bold.

They included significant structural changes to
eliminate jurisdictional distinctions between the
trial courts; appointment rather than election of
judges and clerks of court; creation of statewide
family courts; merger of existing districts into
much larger administrative units; and the transfer
of much of the governance authority from the
legislature to the Judicial Branch.

Bell

Commission
REPORT Report,
of the Committee 1958
on
Improving and Expediting
the Administration of Justice

in North Carolina

‘Without Favor, Denial or Delay

A Court System for the 21st Century

The North Carolina Bar Association
December, 1958

Futures
Commission
Report,
1996

Ultimately, however, advocates of the Futures
Commission’s recommendations were
disappointed. The main recommendations were
either not adopted or significantly weakened. An
advisory Judicial Council that included citizens
was created but lacked formal authority. Family
Courts were established only as pilot programs.

The Futures Commission’s 1996 report remains an
important document, however. The Commission’s
work in identifying structural and operational
pressures on the courts and in articulating
principles important to the improvement of the
judicial system greatly informed the work of the
NCCAL]J.

ADAPTING TO A NEW ENVIRONMENT

Today, the basic structure of the North Carolina
court system remains largely as it was in the
1960s. But North Carolina itself has continued
to change dramatically since the Futures
Commission’s report was issued over twenty

8—NCCALJ Final Report

years ago. Many factors have shaped the NCCALJ’s
recommendations.

Population. In the two decades since the Futures
Commission’s study, North Carolina’s population
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North Carolina Total Population
1996 - 2015

10,042,802

Increase of

7,307,658 2,735,144 or 37.4%

1996

2015

Source: United States Census

Select Population Demographic Changes
1996 - 2015

73.7%

63.8%

22.1% 22.1%

9.1%

- [
—

13% 1.6%

White Black or African Hispanic/Latino American Indian or
American Alaskan Native
W 1996 m2015
Source: United States Census
North Carolina Urbanization Trend
1990 - 2010
40% 34%
50%
1990 2000 2010
mUrban ®Rural

Source: UNC Carolina Population Center via United States Census

has grown by more than two
million. North Carolina is now the
nation’s ninth largest state, and it
is more culturally, ethnically, and
linguistically diverse than ever
before.® Urbanization has created
a growing wealth divide across
counties and regions. Cities and
surrounding areas are growing
rapidly while rural areas are not,
with some even losing population.
Providing uniform court services
and a uniform experience for
citizens is challenging when the
population of the largest county
in the state (Mecklenburg) is

258 times greater than that of
the smallest (Tyrrell).® In 1970,
the population ratio between the
largest judicial district and the
smallest was four to one; now, it
is seventeen to one. The work of
the courts in each district is the
same, but the population that each
district serves is not.

Mobility. North Carolina’s society
is also increasingly mobile. Many
people live in one county and work
one, two, or even three counties
away. So when they need to go to
the courthouse — and most court
appearances must be made in
person — it is a major investment
of time. Efficient use of that time is

more important than ever.

Court workload. A court’s work is
the resolution of public and private
disputes. One measure of that work
is case filings, which range from
major felonies, to private disputes

NCCAU Final Report—9



PART ONE | North Carolina Commission on the Administration of Law and Justice

involving tens of millions of dollars,
to stop sign violations, to small
claims actions.

Since 2000, the courts have
experienced increases in total
filings followed by decreases
during the recession years.

The peak year for filings was
2007-08, followed by declines in
every successive year. In the last
two years the courts’ caseload
has remained relatively stable,
mirroring the experiences of other
state courts across the country.

But these declines are not evenly
distributed and can paint an
inaccurate picture of the courts’
workload. The largest declines
are in the cases that take the least
amount of time — namely, small
claims and misdemeanor cases.
The types of cases that have
become more complex and
resource intensive, on the other
hand, have not seen significant
declines. The factors driving
these trends include the
increasing complexity of legal and
regulatory standards, changes

in demographics (e.g., language
interpreters are needed more
often), and economic pressures on
all parties involved. For example,
in our traffic courts, which have
the highest volume of cases in the
system, people are increasingly
appearing in court to contest the
charges or plead to a lesser offense
rather than admitting guilt and
paying the penalty remotely.

10—NCCAU Final Report
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A. Superior courts have original jurisdiction over all felony cases and D. Magistrates have original jurisdiction to accept certain misdemeanor
civil cases in which the amount in controversy exceeds $25,000.* guilty pleas and admission of responsibility to infractions; worthless

check misdemeanors valued at $2,000 or less; small claims in which
the amount in controversy is $10,000 or less; valuation of property
in certain estate cases.

B. District courts have original jurisdiction over misdemeanor cases not
assigned to magistrates; probable cause hearings; accept guilty / no
contest pleas in certain felony cases; civil cases in which the amount
in controversy is $25,000 or less;* juvenile proceedings; domestic

relations; mental health hospital commitments. E. The Chief Justice appoints the Director of the North Carolina

Administrative Office of the Courts. The NCAOC serves the Judicial

C. Clerks of Superior Court have original jurisdiction over probate and Branch through Budget Management, Communications, Court
estates, certain special proceedings (condemnations, adoptions, Programs, Court Services, Financial Services, General Counsel,
partitions, foreclosures, etc.); in certain cases, may accept guilty General Services, Guardian ad Litem, Human Resources,
pleas or admissions of responsibility and enter judgment. Organizational Development, Research and Planning, and Technology.

1. Most appeals from magistrates go to the district court for de novo 8. Appeal of right exists in cases involving certain constitutional
proceedings. questions and in cases in which there has been a dissent in the Court

of Appeals. The Supreme Court also conducts discretionary review
of appeals from the Court of Appeals in cases of significant public
interest, in cases involving legal principles of major significance, in
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jurisdictional amount may go to the district court.

3. All appeals not handled by the district court. cases where delay would cause substantial harm, or in cases where
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. - . . 9. Appeals from administrative decisions that do not proceed directly
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been sentenced to death. Appeals from the business court. the Department of Health and Human Services, the Secretary of
Appeals in redistricting cases. The Supreme Court conducts Environmental Quality, and the Utilities Commission (in decisions
discretionary review of appeals directly from the trial courts in other than general rate cases).
I .Of si_gnifipant puplic interest, in cases involving legal princip_les 11. Appeals of final orders of the Utilities Commission in general rate cases.
of major significance, in cases where delay would cause substantial
harm, or in cases where the Court of Appeals docket is unusually 12. Recommendations from the Commission for removal, suspension,
full. censure, or public reprimand.

*The district and superior courts have concurrent original jurisdiction in civil actions (G.S. 7A-240). The small claims court is the proper division for the trial of civil actions in which the
amount in controversy is $10,000 or less, and the district court division is the proper division for matters of $25,000 or less (G.S. 7A-243); the superior court division is the proper division for
matters exceeding $25,000 in controversy.
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Funding. Just as caseloads have fluctuated, so The recession that began in 2008 dramatically

has court funding. Courts need resources of all affected the court system’s state funding. Over
types — people, training, hardware and software, four years, the courts sustained overall budget
postage, filing cabinets, subscription-based reductions of more than $100 million and the loss
references, and books, to name a few. All of these of 590 full-time employees statewide.® During

come with a price tag. that period, pay was frozen.

NORTH CAROLINA COURT PERSONNEL

Source: North Carolina Administrative Office of the Courts Statistical and Operational Report of Human Resources, 2016. All data as of December 31, 2016.

Total Judicial Branch Personnel - 6,000

SUPREME COURT JUSTICES COURT OF APPEALS JUDGES
Number of Positions - 1 Chief Justice Number of Positions - 1 Chief Judge
6 Associate Justices 14 Associate Judges

Method of Selection - Partisan Election
Unit of Selection - State
Length of Term - 8 years

SUPERIOR COURT JUDGES
Number of Positions - 10 9

Method of Selection - Nonpartisan Election

Unit of Selection - Superior Court District

Assignment to Cases - Rotating basis among

Superior Court Districts within one of
eight Judicial Divisions
Length of Term - 8 years

DISTRICT ATTORNEYS

Number of Positions - 44

Method of Selection - Partisan Election
Unit of Selection - Prosecutorial District
Length of Term - 4 years

CLERKS OF SUPERIOR COURT

Number of Positions - 100

Method of Selection - Partisan Election
Unit of Selection - County

Length of Term - 4 years
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Method of Selection - Partisan Election
Unit of Selection - State
Length of Term - 8 years

DISTRICT COURT JUDGES

Number of Positions - 270

Method of Selection - Nonpartisan Election
Unit of Selection - District Court District
Length of Term - 4 years

CHIEF PUBLIC DEFENDERS

Number of Positions - 1 6

Method of Selection - Appointment by the
Senior Resident Superior Court Judge after
nomination by the local bar

Unit of Selection - Public Defender District

Length of Term - 4 years

MAGISTRATES

Number of Positions - 675

Method of Selection - Appointment by the
Senior Resident Superior Court Judge after
nomination by the Clerk of Superior Court

Unit of Selection - County

Length of Term - 2-year initial term,
4-year subsequent terms
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Technology programs were stalled or eliminated.
Travel was restricted. Equipment needs were
deferred. Voluntary reductions in force were
implemented. Emergency judges volunteered
their time to keep cases moving. And some court
programs were eliminated.

North Carolina avoided the draconian measures
enacted in some states, such as curtailing sessions
of civil court or closing courthouses for parts of
the week due to furloughs or reduced staffing.
Our court leaders were resolute in their efforts

to keep the courts functioning while conserving
resources. Every expenditure was scrutinized

and weighed against the other needs that funding
could meet.

Addressing this challenge often meant that

court officials and employees assumed the

duties of positions that were eliminated and
changed their practices to increase efficiency.
Leaders throughout the Judicial Branch — judges,
clerks of court, magistrates, public defenders,
assigned counsel, prosecutors, North Carolina
Administrative Office of the Courts (NCAOC) staff,
and courthouse staff — proved their commitment
to the mission of providing fair, accessible, and
efficient dispute resolution.

With a strengthening economy, the General
Assembly increased court funding in 2013. For
the 2015-17 biennium, the General Assembly
provided Judicial Branch personnel with their
first significant pay increase in many years and
restored operational funding to levels that allowed
the courts to resume normal operations. Basic
services, like travel and equipment replacement,
returned to pre-recession levels. As a result,

our court system is poised to move past a time
of challenges and toward a time of systemic
improvement.

Technology. We live in a digital world where
computers and mobile devices are ubiquitous and
paper is an afterthought. The courts, meanwhile,
have lagged behind. For centuries, paper has been
essential for court work. In 2016, clerks’ offices in
North Carolina processed over 31 million pieces of
paper, requiring over 4.3 miles of shelving.’ That
paper gets moved from files to courtrooms, and
back again — over and over and over, every day.
Each month, hundreds of thousands of these files
are pulled from shelves and carried to and from
more than 500 courtrooms. The court system is
awash in this daily tide of paper.

A major task of every clerk’s office is to transmit
information from paper onto computers. The data
fields captured — who, what, where, when — grow
continuously as the courts, government agencies,
and the public seek more and more information
about what happens in court. The Department of
Public Safety, the Division of Motor Vehicles, the
Department of Revenue, and the Federal Bureau

of Investigation are just a few of those who seek
improved access to court information.

Another technological challenge for the courts is
managing one of the largest cash operations in the
state. Clerks’ offices processed over $737 million
in fiscal year 2015-16.1° This operation is run with
technology that is generations behind industry
standards and is siloed independently from other
case records and financial management systems.

Pockets of innovation exist where the courts have
used technology to improve their management of
paperwork and accounting. But the vast majority
of court processes are still paper driven. Today’s
court technology is a hodgepodge of old and new,
including workhorses built in COBOL computer
programming language from the 1980s, industry-
current Java, and WebSphere applications that
would be at home in any modern corporate
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environment. Multi-generational technology
complicates innovation and requires a workforce
that is skilled both in systems that are state-of-
the-art and in systems that are no longer even
taught in school. Put simply, the pattern of more
paper plus more unintegrated technology plus
more data entry must end.

But technology also holds tremendous
opportunities for addressing many of the
challenges that our judicial system faces. The
federal court system migrated to a paperless court
system in the 1990s. There, court documents

are filed and stored solely within that electronic
system. Litigants file them electronically, without
having to visit the courthouse, and the public can
conveniently access documents for individual

cases online. Judges enter orders and judgments
online, which are then filed instantly and delivered
electronically to all parties. Other states have
followed suit as budgets have allowed. Today, most
large court systems have completed major parts of
this change or are planning to do so.

North Carolina’s court system needs to put

paper in its place. Our Judicial Branch has been

a national leader in electronic appellate filing, in
maintaining an electronic warrant repository,

and in e-filing traffic tickets from computers in
law enforcement officers’ vehicles. It is time to
commit to using technology to make all kinds of
court information readily available online, and to
expanding the ways that citizens can interact with
the courts remotely.

A FRAMEWORK FOR RECOMMENDATIONS

When Chief Justice Martin convened the
Commission, he directed it to evaluate the data
and identify areas for systemic improvement.
Each Committee produced an independent report
that can be found in Part Two of this Final Report.
Taken together, the Committee reports constitute
a comprehensive action plan for improving the
administration of justice in North Carolina.

Each Committee’s report stands alone so that
the work of implementing the most important

recommendations can begin. The final section
of Part One suggests initial steps to take toward
implementation.

Before discussing implementation, however, we
pause to consider the themes that unify this body
of recommendations aimed at promoting justice
for all. The Committees’ reports are grounded in
three fundamental principles of sound judicial
administration — fairness, accessibility, and
efficiency.

THE ULTIMATE GOAL—JUSTICE

Courts exist to administer justice. They ensure
that criminals are appropriately punished. They
resolve civil disputes ranging from commercial
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conflicts to the breakdown of the most intimate of
personal relationships. They enforce and protect
the rights and liberties enshrined in our founding
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documents. And they do so with diligence,
fairness, and impartiality in every case that comes
before them.

This is the essence of the rule of law — an
independent judiciary that ensures just outcomes
under the law, to the greatest extent possible.

A key measure of a court system’s performance

of this solemn duty is the trust and confidence
that the public has in its courts. To be sure, public
trust and confidence is not and cannot be the sole
measure for a court system. Courts, after all, are
charged with protecting individual rights and
liberties — a task that will inevitably require
decisions that are unpopular with powerful
private interests or popular majorities. But, by
and large, the long-term effectiveness of any court
system is tied to the credibility of its process in the
eyes of the public that it serves.

The charge of this Commission was to look for
improvements within the existing administrative
framework. An inquiry into the “administration
of law and justice” is primarily an inquiry

into the processes that a court system uses to
achieve justice in the cases that it handles. The
Commission’s work identified three central
measures by which to evaluate a court’s
commitment to process: fairness, access, and
efficiency.

How are individuals treated by the courts? How
easy is it to get legal help and to interact with

66

JUSTICE IS THE

END OF GOVERNMENT.
IT IS THE END OF

CIVIL SOCIETY.

IT EVER HAS BEEN
AND EVER WILL BE
PURSUED UNTIL

IT BE OBTAINED,

OR UNTIL LIBERTY

BE LOST ...
Federalist No. 51

29

the courts? And how effective are the courts in
reaching a just resolution in a timely and cost-
effective manner?

Our courts make great efforts each and every

day to administer justice on behalf of the

citizens of North Carolina. But we can do more

to strengthen and improve the processes by

which they do so, and, as a result, to increase the
public’s trust and confidence in our courts. These
recommendations put forth a road map to do those
very things.

FAIRNESS

Ask citizens what they want from a court
system and an immediate answer is likely to be
“fairness.”

A system is fair when cases are decided based
on the law as applied to the relevant facts. Bias
arising from characteristics such as wealth, social
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class, ethnicity, race, religion, gender, and political
affiliation have no place in a fair decision. Citizens
should never have to doubt the fairness of their
courts’ decisions.

Yet, a 2015 national survey conducted by the
National Center for State Courts revealed that

only 54% of the respondents agreed or strongly
agreed that state courts are “unbiased in case
decisions.”'! This same survey showed that only
35% of African-American respondents agreed with
this statement. State courts should not be satisfied
with these numbers.

The Committees’ work contains many
recommendations that, if implemented, will
strengthen fairness in our court system. Three of
these are highlighted here, and others appear in
Part Two.

Juvenile responsibility for criminal offenses.
Most discussions about fairness involve questions
of how one is treated, and emphasize following
the law. But as the Criminal Investigation and
Adjudication Committee found, there is one
important situation in which following the law
itself may lead to outcomes that are unfair and
unwise, even if they are lawful.

North Carolina is one of only two states that treat
sixteen- and seventeen-year-olds as adults under
our criminal laws.!? Sixteen- and seventeen-year-
olds cannot legally drink alcohol, vote, or enter
into a contract, but they can receive adult criminal
convictions and a lifelong criminal record. The
resulting stigma can have profound consequences
for the rest of their lives.

Research on this issue has proliferated — research
on crime statistics, brain development, and
economic effects — and strongly weighs against
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66

I'M POSITIVE THE
AVERAGE CITIZEN

OF THIS STATE IS

NOT AWARE OF THIS
INJUSTICE. | WAS NOT
AWARE OF THIS LAW
UNTIL MY SIXTEEN-
YEAR-OLD SON WAS
ARRESTED, AND TO
MY SURPRISE, WAS
CHARGED AS AN ADULT.
BECAUSE OF HIS
IMPULSIVE BEHAVIOR,
HE HAS SERVED TIME
WITH ADULTS, BUT
MORE IMPORTANTLY,
HE NOW HAS TO FIND
A JOB WITH A
CRIMINAL RECORD
THAT HE WILL TAKE
TO HIS GRAVE.

HE IS NOT EVEN
TWENTY YET,

AND HIS FATE

IS SEALED...
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...ALL BECAUSE OF A
SILLY, STUPID, NON-
VIOLENT ACT HE DID AS
A SIXTEEN-YEAR-OLD.
NO ONE IN OUR

STATE SHOULD BE
PENALIZED FOR LIFE
...FOR A SENSELESS
IMMATURE ACT THAT
WAS COMMITTED
BEFORE THEY WERE 18.

Citizen Comment Submitted at
August Public Hearing on
Raising the Juvenile Age

29

Age of Criminal Responsibility

B 18yearsod
I 17 yearsold
. 16 years old

applying adult criminal sanctions to youthful
offenders. That data prompted the Committee’s
recommendation that the age for adult criminal
responsibility for all but traffic offenses and the
most serious felonies be set at eighteen.

This is a complex proposal, with many implications
for both the juvenile and the adult criminal justice
systems. Public safety and fiscal impact are vitally
important, but the Committee believes that raising
the age is consistent both with those factors

and with empirical, scientific consensus. The
Committee’s proposal, found in Appendix A, seeks
to address all of those issues in detail.

This is not a new issue. But stakeholder support
for raising the age at this time, in this way is
unprecedented. Put simply, it is the right thing to
do, and this is the right time to do it.

Promoting procedural fairness and eliminating
the possibility of bias. Research suggests that
what leaves people satisfied with their court
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experience more than anything
else is not whether they win or
lose, but how they are treated
during the process.!> When people
feel that they have been heard
and respected, when they receive
answers to their questions, and
when they perceive that court
officials don’t play favorites, they
are more likely to leave with
confidence in the courts — even if
they lose their case.

Procedural fairness is neither a
new issue in, nor a unique issue
to North Carolina. In 2013, the
Conference of Chief Justices and
the Conference of State Court
Administrators urged every state
to adopt a program to promote
procedural fairness in its courts.

One aspect of procedural fairness
that is of particular concern today
is that of bias. Concerns about bias
exist in many aspects of public

life — in the news media, in law
enforcement, and in the allocation
of government resources.

Courts are not immune to this
phenomenon.

In recent opinion polls sponsored by this
Commission, 40% of respondents thought that
whites were treated the same as everyone else in
North Carolina’s courts. Those numbers dropped
to 33% when asked about the treatment of

Public Perceptions of State Court Responsiveness

“Courts are sensitive to the
needs of the average 38% 12%
citizen.”

0% 10% 20% 30% 40% 50% 60% 70% 80%

“Courts listen to what people say.” 35%

3%

90% 100%

mStrongly Agree @Agree ODisagree mStrongly Disagree @ Don't Know

Source: High Point University Survey Research Center, November 2015

Public Perceptions of State Court Fairness
“Do the following groups of people receive better or worse treatment in
the North Carolina State Courts?”

White/Caucasian 14% 40% m
3% 1%

1%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%

African American 33% 17%

2%

Hispanic
3%

Non-English Speaking

100%

WFar Better @Somewhat Better OTheSame @SomewhatWorse ®Far Worse @ODon't Know

Source: Elon University Poll, October-November 2015

Eliminating the possibility of bias in the decisions
that courts make is an essential component of
promoting fairness in any court system. Thus,

to foster an ongoing system-wide commitment

to promoting fairness as a fundamental value,
the Public Trust and Confidence Committee
recommends renewed system-wide attention to
programs that seek to eliminate the possibility

African-Americans and to 28% when asked about
Hispanics."* In the same poll, whites were widely
viewed as being treated better, while other racial
groups were viewed as receiving less favorable
treatment.'®
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of bias and encourage procedural fairness in our
courts.

Pretrial Release Pilot. When a person is arrested
for a crime, the first big decision in the case
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is whether and how to grant pretrial release.
For most crimes, a defendant is entitled to be
released from jail to await the disposition of the
case. The decision to release a defendant while
his or her case is pending usually comes with
strings attached — secured or unsecured bonds,
electronic monitoring, ongoing monitoring by
pretrial services programs, or a combination
thereof, sometimes coupled with specific
restrictions on whom the person must avoid and
where the person may (or may not) go.

In a society that values the presumption of
innocence, these conditions must strike a balance.
They are not intended to punish, but to ensure that
the accused will appear in court and to prevent
the defendant from engaging in harmful behavior

before trial. The pretrial release decision is
important; it can affect the ability of a defendant to
stay employed and participate in the defense of his
or her case.

These decisions, along with the balancing
required to make them, are largely matters of
discretion. That discretion should be exercised
with a commitment to fairness. The Criminal
Investigation and Adjudication Committee
recommends that a pilot project be implemented to
test the use of empirically valid, standardized risk
measurement tools and decision matrices to assist
judges in making pretrial release decisions that
are informed and fair. The Committee’s detailed
proposal for structuring the pilot project can be
found in Appendix C.

ACCESS

The right to an attorney is a core value enshrined
in the Sixth Amendment to the United States
Constitution, but that right rarely extends beyond
criminal defendants. Getting a fair outcome is
impossible if a person is not able to take a case to
court, or if, upon getting there, the person does
not have a lawyer or other legal assistance to help
make his or her case. That is why meaningful
access to the courts is a second theme that
permeates the Commission’s recommendations.

Self-represented litigants and pro bono
programs. In the American judicial system,

a person has the right to represent himself or
herself, even if doing so may not be in the person’s
best interests. Self-representation is a practice
that is growing in popularity in recent years. For
some, it is because lawyers are too expensive.

Others choose to represent themselves even when
they can afford an attorney. In a recent national
survey of non-family law civil cases heard without
ajury, 76% of the cases involved a self-represented
party.’® In certain categories like family law, debt
collection, and landlord-tenant cases, having at
least one self-represented party is common.

The Legal Professionalism Committee strongly
believes that competent legal representation is the
best way to achieve justice when disputes end up
in court. Statistics about low-income individuals’
access to lawyers are quite discouraging,

however — partly because legal aid programs have
lost significant funding in recent years. Pro bono
(donated legal services) programs have helped
some litigants but simply do not have the capacity
to come close to being a complete solution.
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The Civil Justice, Legal Professionalism, and Public
Trust and Confidence Committees have each
recommended steps that the court system can take
to better accommodate and serve self-represented
litigants. Many of these recommendations involve
enhanced use of technology, expanded customer
assistance, and improved education programs.
Some are as basic as recommending that every
courthouse have simple, clear signage. Other
recommendations touch on increasing language
access services. Courts must keep up with the
needs of our citizens. The Public Trust and
Confidence Committee’s report further addresses
these issues.

Other recommendations focus on promoting and
enhancing efforts to encourage pro bono service.
In 2014, the North Carolina Equal Access to Justice
Commission estimated that private attorneys
supplied approximately 18,000 hours of legal
services worth more than $3.6 million."” The
Legal Professionalism Committee recommends
expanding those programs where feasible.

The Legal Profession. The legal profession is
changing rapidly and faces a striking paradox.

Public Perceptions of State Court Accessibility

“Most people can afford to bring a case to court.”

Don't Know Strongly Agree
9% 3%

Disagree
53%

mStrongly Agree  mAgree @mDisagree  mStrongly Disagree  @mDon't Know

Source: High Point University Survey Research Center, November 2015
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More lawyers are practicing now than ever before,
but the legal needs of our citizens are increasingly
going unmet. Many reasons account for that,

not the least of which is cost. In a recent North
Carolina survey, 73% of respondents did not
believe that average citizens can afford to hire a
lawyer for their legal needs.'® The forces of supply
and demand and other market forces will play a
role in addressing this problem, but increasing
access to legal services requires other measures
as well.

One aspect of increasing access involves the
regulation of the legal profession itself.

Lawyers have a noble history. The profession
arose to help safeguard the rule of law and to offer
specialized skills to help people navigate legal
problems. The demands of modern society have
altered how the profession can accomplish those
goals. Modern lawyers face economic pressures
to produce revenue and limit expenses. The cost
of legal education, in particular, is an increasingly
significant factor. These factors frustrate the
selfless, heroic “Atticus Finch” model of a lawyer
that is such a part of our culture.

In addition to the challenges facing

the economics of legal practice, access
problems arise from the increasing
variety and complexity of legal issues
and from misinformation about the law
that is spread through television and the
Internet.

Despite significant advances in
technology, the law governing the
practice of law in our state has not been
reviewed or changed in many years;
neither have the laws and practices
regulating the licensing of lawyers. In
this regard, the legal profession has not



North Carolina Commission on the Administration of Law and Justice | PART ONE

kept pace with other professions. The medical
profession, for example, responded to access-to-
healthcare issues by thinking critically about what
it means to practice medicine and who should be
able to do it. It is time to reconsider what it means
to practice law and whether the procedures for
being admitted to the profession are fair and
working effectively.

The Legal Professionalism Committee believes
that North Carolina can dramatically enhance
access to legal services through modernizing our
state’s statutory structure. And we can do so while
upholding the fundamental value of protecting the
public from incompetent legal practice. Among
other things, the Committee recommends creating
a Legal Innovation Center to begin the work of
confronting the rapid changes in the market for
legal services.

Indigent Defense Reforms. The adversarial
model of the American justice system relies

on the notion that justice occurs in a criminal
case when a zealous prosecutor meets a zealous
defense lawyer. When a criminal defendant
cannot afford his or her own lawyer, the United
States Constitution requires the government to
provide that person with an attorney. Our society
is unwilling to take a person’s liberty without

the assurance of fairness that comes from having
lawyers on both sides of a case.

Since 2000, the North Carolina Commission on
Indigent Defense Services has managed this
important function. The system that it manages,
however, is a patchwork. In some places, state-
salaried public defenders do this work, while

in others, private attorneys do the work on
contract or on assignment by a judge. Standards of
performance vary widely.

The Criminal Investigation and Adjudication
Committee undertook a comprehensive review

of the indigent defense system. As presented

in Appendix D, the Committee offers specific
recommendations for addressing issues that have
arisen since the Office of Indigent Defense Services
was established. Recommendations include
expansion of public defender functions, uniform
standards for determining indigency, quality
control mechanisms, and budgetary changes.

The report is a road map for improving the quality
of these legal services and maximizing the use

of the funds provided. The result will be fewer
unnecessary delays, fewer reversals, and reduced
stress on victims and defendants as cases are
handled more efficiently and competently.

EFFICIENCY

Undoubtedly, fairness and accessibility are
fundamental values to any court system. But a
system that fails to use its resources effectively or
manage its work efficiently will not serve justice
and will forfeit public trust and confidence.

“Case management” is not glamorous or

dramatic like amending the constitution or
passing new laws. But when done right, effective
case management saves time, promotes good
stewardship of taxpayer dollars, and increases the
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efficiency of the judicial process for all involved.
Case management is essential to the success of any
21st century court system.

The good news is that it is largely within the
control of the court system itself. Many dedicated
court officials work very hard to manage the
cases in their courts, and their work provided

a solid base for the Commission’s review. The
Commission’s Public Trust and Confidence
Committee emphasized the need for more timely
case dispositions, and both the Civil Justice
Committee and Criminal Investigation and
Adjudication Committee spent considerable time
developing recommendations for improving case
management practices in North Carolina. Part Two
contains their specific recommendations.

The basic principles of effective case management
are hugely important.

First, the system must measure itself. Typically,
time standards help fill that need. North Carolina
does have some time standards, but they are not
consistent with national best practices and are not
as effective as they should be.

Second, the system must have clear lines of
accountability. For civil cases, the clear line of
accountability is the judge with administrative
responsibility for the district. For criminal cases,
itis less clear. The district attorney has statutory
authority to schedule cases, but the presiding
judge assumes responsibility once the calendar
is published. That hybrid system presents some
challenges, which the Criminal Investigation and
Adjudication Committee’s report addresses.

Third, the system must have the data that it
needs to make good decisions. North Carolina’s
mix of old and new technology, designed primarily
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to maintain statistics of what happened in the
past, does not work well in an age that seeks

to use information in real time to plan for the
future. A modern, paperless, integrated court
information system designed to meet the needs of
case managers is at the forefront of the Technology
Committee’s Strategic Plan. Until that is achieved,
our courts will lack the ability to use data to
improve decision-making and case management in
real time.

Fourth, the system must make court
appearances meaningful. Public trust and
confidence suffers a significant blow every time
an individual must appear in court only to learn
that his or her case is continued to another
appearance.

Fifth, the system must use techniques like
“differentiated case management” — treating
simple cases simply, and treating complex cases
with greater involvement.

Sixth, the system must continually educate

its officials about the need for effective case
management and the tools necessary to manage
well.

Finally, the system must create a local legal
culture that values effective case management.
Research demonstrates that what most
distinguishes truly effective court management

is not systems, technology, or resources, but local
legal culture. Court proceedings require a team,
and any member of that team can slow the process.
When the actors in the local culture expect delays,
delays happen. Cultures change slowly, and only
with great effort and committed leadership.
Expectations must be established, and they must
be honored.
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Effective case management
faces many hurdles in our
state. The data needed to make
important systemic decisions
does not exist today in a user-
friendly format. As just one
example, the definition of a
criminal “case” is not uniform ortral”
across local jurisdictions.
Comparing workloads cannot
be meaningful without common
units of measurement. The goal
of “uniformity” was intended to
resolve that very problem.

One particular problem plaguing civil case
management is the proliferation of local rules.
Unlike the management of the criminal docket,

the senior resident superior court judge and the
chief district court judge have the responsibility of
managing the civil docket. With that responsibility
comes the discretion to supplement statewide
rules with local rules that apply only in that
district. To say that the rules lack uniformity
across district lines is a gross understatement.
Variation and unpredictability is a primary
roadblock to efficient and just outcomes in a
mobile society that participates in a global
economy.

As identified by the Technology and Civil Justice
Committees, better use of modern technology

in legal practice and court processes will allow
parties and attorneys to communicate by remote

“Cases are resolved in a timely
manner.”

“Courts efficiently handle cases
from filing the case, to disposition

Public Perceptions of State Court Efficiency
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Source: High Point University Survey Research Center, November 2015

appearances instead of having to travel several
hours to be physically present in a courtroom
or conference room. Rigorous measurement of
outcomes will help as well. The tools exist, but
they are simply going unused.

The reports of the Technology, Civil Justice,

and Criminal Investigation and Adjudication
Committees contain detailed and specific steps
that can lead to more effective case management
through improved use of technology and methods
to provide uniformity.

If implemented, emphasized, and monitored, these
recommendations can substantially improve our
justice system. They will fail, however, without
commitment from state-level leaders and from
court officials in every courthouse. Like justice
itself, effective management will always be a
work in progress, but it is possible and must be a
priority.
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NEXT STEPS

Commitment to the principles of fairness, access,
and effective case management will help our
courts ensure that justice is being done, to the
greatest extent possible, in each and every

case that comes through the system. Though

only a handful of recommendations have been
highlighted above, all of the Commission’s
recommendations will help build the 21st century
court system that North Carolina needs. Some

of the recommendations will require legislative
action. Others will need the leadership and
initiative of the North Carolina Administrative
Office of the Courts (NCAOC) or other bodies, such
as the Commission on Indigent Defense Services.
Many of the proposals can be implemented by local
court officials. The Commission recognizes that all
of these groups share a common desire to improve
the courts. With this report’s framework in place,
great progress is the expectation.

The sheer number of recommendations suggests,
however, that giving one office or entity the overall
task of implementation would be very helpful in
coordinating these initiatives. NCAOC is the logical
place for this responsibility, and it has the staffing
resources and the system-wide perspective

66

THIS MULTI-
DISCIPLINARY
COMMISSION

WILL CONTINUE TO
ENSURE THAT THE
JUDICIAL BRANCH

CONSERVES...

ITS VALUABLE
RESOURCES

AND WILL MAKE
RECOMMENDATIONS
FOR HOW WE CAN
STRENGTHEN

OUR COURTS.
Chief Justice Mark Martin

necessary for the task. 2015 State of the Judiciary Address

The numerous recommendations calling for
internal change within the Judicial Branch will
require involvement by many of NCAOC’s various
offices and divisions, including Technology

29

Services, Research and Planning, Court Services, Reinvestment and the Technology Committee’s
and Court Programs. NCAOC’s Governmental Strategic Plan. Accordingly, the NCCAL]J co-chairs
Affairs Office can be assigned aspects of the recommend that the Chief Justice have the NCAOC
Commission’s work that require legislative Director take primary responsibility for carrying
changes. out the Commission’s work. The Director can then

assemble advisory groups and working groups or

NCAOC has already begun work on a number of delegate to other entities as needed to implement

recommendations, including Juvenile recommendations.
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IT'S TIME TO BEGIN ... AGAIN

The recommendations in the five Committee
reports that follow, once implemented, will
position the North Carolina court system to make
historic advances in delivering justice to the
people of North Carolina.

The Public Trust and Confidence Committee,
however, has identified two additional
recommendations that are vital to the future of

our courts.

First, it is imperative that the public become
better informed about the mission and work of the
courts. Educating the public about our courts is
simply too important to be left to court television
shows. The story of our judicial system needs

to be told through improved public awareness,
civic education in the schools, judicial outreach
programs, and online resources. Many notable
efforts are already underway in this regard; they
need to be supported and expanded as resources
allow. This work is the responsibility of all in

the judicial system and should be coordinated

by NCAOC to ensure cohesive and consistent
messaging.

Finally, this Commission began its work by asking
the public, through opinion polls, what it thought
about the courts. The answers were sobering but
important. They helped guide the work of the
Commission. The Public Trust and Confidence
Committee recommends asking for the public’s
advice again. And again. And again. Asking for
feedback should not be a one-time exercise. It
should be an ongoing effort.

Ensuring that law and justice are effectively
administered is not a new task. And it is never
finished. As Alexander Hamilton noted in

the Federalist Papers: “Justice is the end of
government. It is the end of civil society. It ever has
been and ever will be pursued until it be obtained,

or until liberty be lost in the pursuit.”*

Having recurred to fundamental principles, it’s
time to strengthen our courts to ensure justice
for all.

1. North Carolina Constitution, Art. 1, Sec. 35.

2. Surveys were conducted by the High Point University Survey Research Center and the Elon University Poll in October and
November 2015. A summary of the results of these surveys is available at http://bit.ly/2hWGgLW. Published December 15,

2015. Accessed December 20, 2016.

3. Reportof the Committee on Improving and Expediting the Administration of Justice in North Carolina. 1958. Available at

http://bit.ly/2gYOTE7. Accessed December 20, 2016.

4. Without Favor, Denial or Delay: A Court System for the 21st Century. 1996. Available at http://bit.ly/2i6Le]p. Accessed

December 20, 2016.

5. North Carolina population rank as of July 1, 2016. United States Census Bureau, Annual Estimates of the Resident
Population for the United States, Regions, States, and Puerto Rico: April 1, 2010, to July 2016. Available at http://bit.

ly/2jAgflx. Accessed December 20, 2016.

6. United States Census Bureau, 2015 Population Estimates for NC State and Counties.
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10.

11.

12.

13.

14.

15.
16.

17.

18.
19.

Based on a comparison of the 1972 Annual Report of the North Carolina Administrative Office of the Courts (NCAOC) to
current statistics provided by the NCAOC Research and Planning Division.

Annual Report of the North Carolina Judicial Branch: July 1, 2012 - June 30, 2013. Available at http://bit.ly/2h2jEbb.
Accessed December 21, 2016.

Based on an estimate from the NCAOC Research and Planning Division.

Annual Report of the North Carolina Judicial Branch: July 1, 2015 - June 30, 2016. Available at http://bit.ly/2iLw5tv.
Accessed January 12, 2017.

National Center for State Courts, The State of State Courts: A 2015 NCSC Public Opinion Survey. Available at
http://bit.ly/2hl4hsf. Accessed December 20, 2016.

As of the release of this report (March 2017), North Carolina and New York are the only jurisdictions that prosecute both
sixteen- and seventeen-year-olds in adult criminal court.

Comments of David B. Rottman, Ph.D, in his presentation, “Public Trust and Confidence in the State Courts: Levels, Causes,
and Responses,” NCCAL] Public Trust and Confidence Committee Meeting (Raleigh, NC), November 17, 2015. Presentation
materials available at http://bit.ly/2h9B4Yg. Accessed December 20, 2016.

Id.
Id.

National Center for State Courts, The Landscape of Civil Litigation in State Courts, 2015. Available at http://bit.ly/2i7rEfS.
Accessed December 20, 2016.

North Carolina Equal Access to Justice Commission, 2014 Impact Report. Available at http://bit.ly/2h9LLtV. Accessed
December 20, 2016.

Id. at 2.
The Federalist Papers, No. 51.

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.
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Chief Justice Mark Martin
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ADMINISTRATION
COMMISSION - RENIESYIRyR():

CIVIL

JUSTICE

COMMITTEE REPORT

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.

A MODERN CIVIL JUSTICE SYSTEM SHOULD BE
FAIR, ACCESSIBLE, TRANSPARENT, EFFICIENT,

AND EFFECTIVE.

INTRODUCTION

The Civil Justice Committee is one of five
Committees constituting the North Carolina
Commission on the Administration of Law and
Justice (NCCALYJ). The Civil Justice Committee is
charged with evaluating the civil justice system in
North Carolina, identifying areas of concern, and
making preliminary recommendations for reform.

Civil justice is the process by which North Carolina’s
courts resolve or assist in resolving non-criminal
disputes between individuals, private entities,

and governmental bodies. The North Carolina

civil justice system has many parts, including

the Supreme Court, the Court of Appeals, the
superior court, the district court, the Industrial
Commission, the Office of Administrative Hearings,
and the North Carolina Administrative Office of the
Courts (NCAOC). Judges, magistrates, clerks, and
appointed officials, as well as a support staff that
has widely varying duties and skill sets, carry out
the responsibilities of this system. Although some
courts also have jurisdiction over criminal matters,
this Committee’s task is to examine only the civil

justice system.
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GUIDING PRINCIPLES

The NCCAL]J'’s efforts are focused on
how the Judicial Branch can best serve
the public, ensuring that the state’s
court system is one that the public
trusts. The Committee developed
five guiding principles for our work
that are vital to maintaining public
trust and confidence in our courts.
The Committee believes that a
modern civil justice system should be
FAIR, ACCESSIBLE, TRANSPARENT,
EFFICIENT, and EFFECTIVE.

What do we mean by these principles?

A system is FAIR when cases are
decided based on the principles of
law and justice and the facts and
circumstances of the particular case,
and not biased by the wealth, political
influence, or identity of the parties.
Partisanship and prejudice have no
place in a fair decision.

A system is ACCESSIBLE when the
courts and court-assisted processes
are open and available to all persons
who wish to participate, without
barriers or costs, financial or
otherwise, that are so high as to deter
residents from using the courts.

A system is TRANSPARENT when
participants understand how their
case will be assigned, processed, and
adjudicated, and when records of the
proceedings are open and available
to the public except when privacy or
safety concerns require otherwise.
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¢ Asystemis EFFICIENT when time and
resources expended are proportionate
to the needs of the case, and when
litigation, lawyers, or courts do not
generate unnecessary costs or delay.

e Asystem is EFFECTIVE when judicial
officers have sufficient support,
resources, and administrative
structures to permit quality
and timely decision-making and
processing of cases, and when the
system generates data to evaluate
performance as measured by relevant
benchmarks.

These are the guiding principles that the
Committee believes are essential to a modern
civil justice system that is able to meet the
needs of and provide justice to the residents of
North Carolina. The Committee has used these
principles to determine the principal areas

of focus for study and improvement, and to
develop the recommendations outlined below.
Going forward, these principles will inform the
relevant benchmarks to be used when assessing
progress toward ensuring that all residents of
North Carolina have confidence in the civil justice
system.
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AREAS OF FOCUS

To identify its areas of focus, the Committee held
ten public meetings. Among those attending,
speaking, or presenting at the meetings were
members of the business community; sitting
judges on the business court, the superior court,
and the district court; court administrators;
employees of NCAOC; court executives and judges
from other jurisdictions; legal aid professionals;
representatives from the North Carolina State
Bar; the North Carolina Conference of Clerks of the
Superior Court; law students; legislative liaisons;
and other members of the public.

After consulting with these stakeholders, experts,
and researchers, the Committee decided to focus
on the following areas, recognizing that there may
be other areas of concern raised by stakeholders
or the public not identified here:

Technology

¢ Case management and tracking

e Judicial assignment system

e Legally trained support staff

e Legal assistance and
self-represented litigation

e Civil fines, fees, and penalties

TECHNOLOGY

North Carolina was once a leader in using
technology in its civil justice system but today
lags behind other jurisdictions. The federal
government’s court system and states such as
Utah have adopted a uniform and comprehensive

electronic filing and document management
system. In these jurisdictions, litigants, attorneys,
the courts, and the public are able to file, monitor,
and review cases from the convenience of their
offices or homes. By comparison, electronic

filing is available only in select courts and
jurisdictions in North Carolina, primarily in the
Court of Appeals, the Supreme Court, the business
court, and certain pilot programs in four of

North Carolina’s 100 counties. The result is that
electronic filing and management of cases is not
uniform throughout the North Carolina system
and is available for only a fraction of the cases in
the system.

For example, more than 200,000 civil cases were
filed in the district courts and superior courts in
North Carolina in fiscal year 2015-16, and the vast
majority of these cases were handled in paper
format. Those courts that have electronic filing
and case management, such as North Carolina’s
Business Court and North Carolina’s Court of
Appeals, together managed approximately 1,800
cases, or one-tenth of the volume of the district
and superior courts.

Despite security risks and considerable taxpayer
expense in terms of storage and administration,
paper filing and documentation remain the norm
in most North Carolina courts. An estimated
31,369,840 pages were added to the clerks’ case
files in 2012-13, or approximately 22,960 linear
feet of shelving.! Thousands of square feet of space
are dedicated for file storage. According to some
estimates, a single file room measuring 20 feet by
60 feet can cost $360,000 to construct and $18,000
per year to maintain. Multiplied over North
Carolina’s 100 counties, these costs compound
quickly.
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This paper system is also prone to inefficiencies
and transcription errors when files are processed
or converted to other formats, such as for database
entry. Members of the legal aid community
observed that the lack of uniform, technology-
enhanced filing in North Carolina makes
representation of indigent clients burdensome
both for lawyers and litigants. The Committee
also heard speculation that some potential
litigants may not file claims at all because of
perceived barriers to access, such as the need to
visit a courthouse; the need to read, understand,
and complete a legal form; or the need to pay
other costs that technology could mitigate.

There is agreement that over time, if properly
implemented, savings would likely exceed the cost
of implementing a technology-based, paperless
system. The different stakeholder groups

largely agreed that increased use of technology
has the potential to substantially improve the
civil justice system, both as a whole and for

all of its participants: businesses, individuals,
lawyers, judges, and court staff. This Committee
recognizes the Technology Committee’s primary
role in developing a strategic plan to address the
technology-related needs of the Judicial Branch.

CASE MANAGEMENT AND TRACKING

The North Carolina civil justice system currently
uses the dollar amount in dispute as a rough
estimate for complexity. With some exceptions,
whether a case ends up before a magistrate, a
clerk, a district court judge, or a superior court
judge (including a business court judge) depends
largely on how much money is at issue. Once a
case is before a certain judicial officer, the case
management process, from filing to disposition,
depends on a patchwork of statewide rules, local
rules, and specific practices of individual courts.
For example, cases are managed by agreement
of the parties, by court administrators, or by
judicial assistants, rather than by a standard
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case management order. One court administrator
referred to the case management system there

as “management by event” or “management by
the passage of time.” The lack of uniformity also
contributes to the difficulty of gathering reliable
data about the performance of the civil justice
system across the entire state, as comparisons are
often inaccurate or misleading. Without standard
measures of evaluation, the performance of

the state’s judicial system cannot be accurately
assessed.

The National Center for State Courts has designed
ten performance measures for state courts,
called CourTools. These measures include
measurement tools for time to disposition, age of
active pending caseload, and clearance rates. The
Supreme Court of North Carolina promulgated
time-to-disposition benchmarks in 1996, but
neither these benchmarks nor the National
Center’s performance measures have been widely
communicated or used by the court system as a
whole.

In the absence of more robust and standard
measures of evaluation, the NCAOC supplied the
following data regarding case volumes, as well

as median days to disposition and median days
pending for major case types in the small claims,
district, and superior courts. These data points
provide some basic information about the current
health of the civil justice system in North Carolina.

Examining these disposition data through the lens
of case management, it appears that the North
Carolina courts do an adequate job of disposing of
relatively simple civil cases; however, the median-
days-pending metrics suggest that more complex
cases often languish. This indicates that the North
Carolina civil justice system is ripe for the kind of
tiered / track-based case management approach
that the Committee recommends, since the system



as managed now could likely benefit from a right-

sizing of resources on more complex cases.

The primary concern expressed by stakeholders
was dissatisfaction with the lack of uniformity
across judicial districts and the resulting delays
that enter into the system, especially at the superior
court level. Panelists and researchers suggested
that differences in representation, and costs and
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time associated with discovery and discovery
management, can be drivers of inefficiencies. A
recent High Point University survey showed that a
majority of North Carolina residents believe that
the court system does not resolve cases in a timely
manner.? Best practices suggested by the National
Center for State Courts, such as “right-sizing” court
resources to the complexity of the case, may help
resolve some of these issues.

District Court — Cases Filed

Case Type FY 12-13 FY 13-14 FY 14-15 FY 15-16
Interstate Child Support 227 278 321 230
IV-D Child Support 37,204 33,841 31,085 30,211
Non IV-D Child Support 4,417 4,389 4,133 3,719
General Civil 45,874 48,525 51,565 50,325
Magistrate Appeals / Transfers 3,621 3,704 3,932 3,946
Non-Child Support Domestic Relations 92,492 89,784 92,902 95,968
TOTAL 183,835 180,521 183,938 184,399
District Court Civil Cases
Median Days Disposed and Pending
1,400
1,200
1,000
800
600 %71
400 %
200 f 22 212 137 184 161 154 167 196
= % II 2 77 93 7071 46 (/) 48
0 m7 Z n/m = ZE
Interstate Child IV-D Child Non IV-D Child General Civil Magistrate Non-Child
Support Support Support Appeals/Transfers Support Domestic
Relations
mFY 2014-2015 Disposed  @FY 2014-2015 Pending mFY 2015-2016 Disposed  @FY 2015-2016 Pending
Source: North Carolina Administrative Office of the Courts
Superior Court — Cases Filed
Case Type FY 12-13 FY 13-14 FY 14-15 FY 15-16
Other Negligence 2,362 2,551 2,068 2,126
Motor Vehicle Negligence 4,497 4,368 4,013 3,874
Contract 4,791 4,373 3,302 3,093
Real Property 1,830 1,830 1,293 1,444
Collect on Accounts 1,386 1,140 781 579
Administrative Appeals 282 285 237 193
Other 6,337 5,877 5,571 5,223
TOTAL 21,485 20,424 17,265 16,532
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Superior Court Civil Cases
Median Days Disposed and Pending
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Source: North Carolina Administrative Office of the Courts

Small Claims/Magistrate’s Court—Total Case Filings

FY 12-13 FY 13-14  FY 14-15 FY 15-16
TOTAL CIVIL SMALL CLAIMS FILINGS 218,908 220,511 212,533 206,682

Small Claims/Magistrate’s Court—Case Filings by Issue?

Issue Type FY 12-13 FY 13-14 FY 14-15 FY 15-16
Money Owed 172,488 159,269 143,648 137,038
Summary Ejectment 174,334 175,567 167,565 162,355
Motor Vehicle Lien 270 284 275 342
Possession of Personal Property 11,198 11,871 10,870 10,759
Other 9,251 13,899 15,665 20,526
TOTAL 367,541 360,890 338,023 331,020

Small Claims Cases
Median Days Disposed and Pending

14 13 13

FY 2012-2013 FY 2013-2014 FY 2014-2015 FY 2015-2016

m Median Days to Disposition @ Median Days Pending

Source: North Carolina Administrative Office of the Courts

34-NCCALJ Final Report



JUDICIAL ASSIGNMENT SYSTEM

North Carolina’s judicial assignment process

is difficult to navigate, particularly for self-
represented litigants and others who do not
interact regularly with the court system. District
courtjudges are assigned to dockets on a certain
date, typically by the chief district court judge.
Exceptions to this can be found in some of the
state’s district courts that use single-judge case
assignments in managing their domestic relations
case dockets. Therefore, a case may not have the
same judge from the beginning of the case to the
end. Superior court judges rotate according to

the North Carolina Constitution, which provides
that “[t]he principle of rotating Superior Court
Judges among the various districts of a division is
a salutary one and shall be observed.” Currently,
there are eight divisions and 50 districts across
the state. Superior court judges rotate through
the districts in their respective divisions on a
six-month cycle. As a result, in superior court, as
in district court, a single case may be heard by
more than one judge. Though the rotation system
is intended to avoid favoritism that could result
from having a permanent judge in one district, the
system can also lead to inefficiency and judge-
shopping. The exceptions to the rotation system
are the special superior court judges, including
those who make up the business court. Under Rule
2.1 of the North Carolina General Rules of Practice,
some cases that are not in the business court can
be specially designated as “exceptional” by the
Chief Justice and receive a single judge throughout
the litigation.

The superior court assignment system is
implemented primarily through the North
Carolina Administrative Office of Courts,
working with the office of the Chief Justice. Each
district court’s assignment system is typically
administered by the chief district court judge.
The personnel in these courts work very hard
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to ensure that cases do not linger, that judicial
personnel are assigned to cases as necessary,
and that all participants adhere to the six-month
rotation system when required and to the
extent possible, while also emphasizing access
and fairness. The assignment system depends
on the competence and integrity of just a few
individuals and therefore is sensitive to any
change in personnel. The Committee heard mixed
reviews from many stakeholders about whether
the benefits of the judicial assignment system in
North Carolina courts justified its complexity,
with no clear consensus across different
perspectives.

LEGALLY TRAINED SUPPORT STAFF

At the trial level, only the Business Court uses
dedicated staff trained to assist the judges in
investigating the law and making legal rulings.
Although they may confront complex evidentiary
or constitutional issues, superior court judges
and district court judges have little to no research
support. This lack of legally trained support staff
takes place in an environment where significant
numbers of law graduates are searching for full-
time jobs, suggesting a potential opportunity for
matching supply with demand.

LEGAL ASSISTANCE AND
SELF-REPRESENTED LITIGATION

For those who cannot afford representation,
anumber of legal aid organizations, as well as
private lawyers, offer free legal counsel in North
Carolina. In 2014, the North Carolina Equal Access
to Justice Commission estimated that private
attorneys supplied approximately 18,000 hours
of legal services worth more than $3.6 million

on a pro bono basis — that is, for little or no pay
for their time and expertise.® Notwithstanding
their efforts, one-half of the approximately 70,000
individuals who seek a lawyer are turned away
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without one, with 80 percent of the civil legal
needs of low-income people in North Carolina
going unmet.® Legal aid is supported by private
donations, by members of the legal profession, and
by federal, state, and local funding. All funding
levels have dropped by one-third to one-half since
2008; over the same time period, the need for legal
aid has increased by 30 percent, with many clients
who present significant literacy and language
obstacles to representation. Attorneys working

in legal aid face challenges including low wages,
high debt burdens from law school, and heavy
caseloads.

When litigants do not want, cannot afford, or
cannot find a lawyer, they sometimes represent
themselves. The number of self-represented
litigants has been increasing nationwide.
According to Landscape of Civil Litigation in State
Courts, a 2015 report from the National Center
for State Courts, in the early 1990s, both litigants
were represented by counsel in 97% of jury
trials and in 91% of bench trials. However, that
percentage has now fallen to 87% for jury trials
and 24% for bench trials. The Landscape report
went on to note that in more than three-quarters
of the nearly one million non-domestic civil cases
in the data set, at least one party, typically the
defendant, is self-represented.” As in other states,
the increase in self-represented litigants is a
significant issue in North Carolina.

Because self-represented litigants must navigate
complex procedures, they challenge the resources
of the court system, which can lead to delays
further exacerbated by the same types of literacy
and language barriers faced by many legal aid
clients. Systemwide data on the number of self-
represented litigants, the types of claims most
likely to involve self-represented litigants, and
comparisons of their cases to others in the system
are scarce, partly because of the weaknesses of
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the technology and case management process
outlined above. County-level analyses in the early
2000s and self-reporting by judges suggest that
self-represented litigation is concentrated in areas
such as domestic relations, housing, and debt
collection. Self-represented litigants can account
for up to half of the docket in those matters.

CIVIL FINES, FEES, AND PENALTIES

The use of civil fines, fees, and penalties is an
area of concern in North Carolina and nationwide,
as reflected in recent reports by government
agencies and private organizations. Courts that
use fines, fees, and penalties to finance their
operations, as well as the potential domino effect
of unpaid fines, fees, and penalties on residents,
can undermine confidence in the judicial system
as a whole and potentially create a “destitution
pipeline” and debtors’ prison. In North Carolina,
court costs and fees currently go into general
state revenues. Fees generated during a criminal
proceeding may be turned into civil judgments
for which the individual is responsible. In 2015,
11,441 of the 794,989 criminal cases in North
Carolina, or just under 1.5 percent, saw the total
amount of criminal fees and fines converted

into a civil judgment, according to the North
Carolina Administrative Office of the Courts.®
However, this statistic does not capture the fines
and fees that were only partially converted to a
civil judgment, or those that are kept as money
owed within the criminal, rather than the civil,
enforcement mechanism. Although there are
constitutional due process prohibitions on jailing
persons who are unable to pay debts for their
failure to do so, and state constitutional checks
on using fees to support local or court budgets,
these legal mechanisms are imperfect and not
self-executing.
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RECOMMENDATIONS

Consistent with the guiding principles and findings
outlined above, the Civil Justice Committee offers
the following recommendations.

The Committee also observes that, while these
recommendations can be debated or adopted
separately, some of them may be interlinked with
other recommendations from this Committee or
from other Committees on the Commission.

o IMPLEMENT
ELECTRONIC FILING
AND CASE
MANAGEMENT

Electronic filing and case management holds

the potential to make the civil justice system
more fair, accessible, and efficient. For example,
the implementation of electronic case filing and
management in Utah led to 30,000 fewer visits

to the courthouse and millions of dollars saved

in storage and paper.” Court employees were
better compensated and enjoyed increased job
satisfaction. In addition, electronic filing and

case management can generate data that will
better enable evaluation of the performance

of the entire system according to benchmarks
designed to measure progress toward each of

the guiding principles outlined above. Adoption

of comprehensive electronic filing and case
management in Utah and in the federal system
can serve as a model for North Carolina. Personnel
currently managing a paper system in the judicial
system may then be reassigned and retrained,
where appropriate, to spend time and resources on
other important case management tasks not well

suited for automation. The Committee supports
the Technology Committee’s work in developing
a strategic plan for implementing electronic
workflows in the state’s courts and clerk of court
offices, including e-filing and a fully integrated,
centralized case management system.

e CREATE AN
EFFICIENT, ONGOING
RULE-MAKING
PROCESS FOR
IMPLEMENTATION
OF ELECTRONIC
FILING AND
MANAGEMENT

The rule-making process for civil litigation

must be suitably flexible to capture fully the
substantial cost savings of electronic filing and
case management. As the experience of other
jurisdictions has shown, adopting an electronic
filing and case management system without rules
that offer certainty about the legal significance

of the electronic filing can generate expense
without a corresponding benefit to the civil
justice system.'* Every aspect of civil procedure is
affected by the introduction of electronic filing and
management. The General Assembly has already
provided the courts with rule-making authority
in the area of electronic filing, and this authority
should extend to developing the rules necessary
to integrate technology fully and comprehensively
into the civil justice system.!!
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e INCREASE USE
OF TECHNOLOGY
FOR REMOTE
COMMUNICATIONS

Travel to and from courthouses is difficult for

litigants with limited resources and especially
burdensome for those who are self-represented.
These litigants must take time off from work,
find childcare, and secure transportation to
come to the courthouse. For judges, travel can

be expensive and takes away from time better
spent on the study and adjudication of cases.
With remote communication technology, in
addition to electronic filing and management,
the case can be delivered to the judge, rather
than the judge having to travel to the case. Use of
technology for remote communication (including
teleconferencing and videoconferencing) in civil
cases, but especially for arbitration, mediation,
custody, and domestic relations matters, can be
used to reduce travel and expense and make the
proceedings more accessible and efficient for
everyone.

e CREATE A RULES
COMMITTEE TO
PROPOSE RULES OF
CIVIL PROCEDURE, TO
BE ADOPTED BY THE
SUPREME COURT OF
NORTH CAROLINA,
AND SUBJECT TO
REVIEW BY THE
GENERAL ASSEMBLY
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The Chief Justice should appoint a rules committee
modeled on civil rules committees in the federal
judiciary and in other states. This committee
should have representatives of the bench, bar,

and staff of the courts. An academic expertin
procedure may be appointed as a reporter for

the committee. This committee should examine
the civil rules at every level of the civil justice
docket, including small claims court and all areas
of domestic relations law, to ensure that the rules
enable litigants and court officials to dispose

of cases efficiently, fairly, and transparently.

This committee should propose rules of
procedure, including rules concerning the use of
communication technology and electronic filing
and management. The rules proposed by the
committee should then be reviewed for adoption
by the Supreme Court and made binding, unless
the General Assembly votes to defer, alter, or reject
those rules.

e |IDENTIFY AND TRACK
CASES ACCORDING TO
THREE CATEGORIES:
SIMPLE, GENERAL,
AND COMPLEX

Cases at every level of the civil justice system

should be identified early and designated as
simple, general, or complex. Allocated resources
should match the complexity of the case, and
metrics in addition to the amount in dispute
should be used to determine which track a

case should be in. This “right-sizing” in case
management will increase efficiencies throughout
the system and ultimately should contribute to
greater access as cases and claims are disposed of
without expending unnecessary time or resources.
“Right-sizing” cases acknowledges the unique



nature, complexity, and sensitivity of some types
of cases and recognizes that not all cases require
the same kind of system resources.

For example, domestic relations cases may require
different forms of processing and management
than other types of cases, particularly since
mandatory mediation is often a part of these cases.
Cases with particular features could be referred
for alternative dispute resolution processes such
as mediation, arbitration, and collaborative law.
Data gathered from such a tracking system could
also be used for future evaluation of performance
of specific tracks and other measures.

e REQUIRE USE OF
UNIFORM CASE
MANAGEMENT ORDERS
IN ALL COURTS

One of the principles and achievements of the Bell

Commission of the 1950s was the establishment
of a unified court system throughout the state of
North Carolina. However, local rules and practice
still vary considerably across the different
judicial districts and in different levels of court,
from magistrate’s court to superior court. The
Committee believes that efficiency, fairness, and
transparency may be furthered by the use of
uniform case management procedures and civil
rules that are based on best practices. A case
assignment system that matches the conduct of
the case to the needs of the case will require new
rules and case management orders, depending on
whether the case is simple, general, or complex.
The rules and orders will require modification
over time as cases and best practices change.

A civil rules committee can help supply the
necessary uniformity in and flexibility of case
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management orders, as one does in the federal
system.

e REASSIGN AND
RETRAIN AS
NECESSARY COURT
SUPPORT STAFF, AND
SUPPLY JUDGES WITH
RESEARCH STAFF

Some of the anticipated savings that the system

generates through improved technology and
streamlined procedures can be directed to
improving the quality of justice delivered in the
system as a whole.

The Committee suggests that some portion

of expected savings from the transition to
technology be used to reassign, retrain, or reinvest
in judicial system support staff, including trial
court administrators, clerks of court, and pools

of research support personnel, so that a more
precise, accurate, and efficient disposition can
occur in every case.

e RESTORE
FUNDING FOR
LEGAL ASSISTANCE
PROGRAMS,
INCLUDING LOAN
REPAYMENT RELIEF

Resources are at the heart of access to justice.

Since the 2008 economic downturn, civil legal
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aid funding has decreased from virtually every
source while the number of North Carolinians
living in poverty has increased.’? When individuals
are represented by legal aid, they are able to
meaningfully access the court system, and their
interests are protected regardless of how much
money they have. And with skilled advocates who
pursue only meritorious cases and settle many
matters outside of court, legal aid conserves
judicial resources.

Civil legal aid is an excellent investment of state
resources that generates more than two dollars
in economic benefits for each dollar in funding.’®
The value of stopping domestic abuse, preventing
unnecessary homelessness, and blocking illegal
and predatory consumer practices is incalculable.
The Committee recommends restoring state legal
aid funding, including programs such as NCLEAF,
which provides loan repayment assistance for
lawyers who serve North Carolinians in need.

e ENHANCE USE OF
ONLINE FORMS;
EXPLORE USE OF
SELF-HELP KIOSKS
AND CENTERS

To assist self-represented litigants, forms and

instructions should be improved and made
available online. These online resources would
help streamline common and non-technical
matters such as small claims, simple divorces,

or simple landlord-tenant cases. Self-help kiosks
or centers, online court assistance, and online
dispute resolution mechanisms should be explored
as a way to match appropriate judicial resources
with self-represented litigants. The Committee
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agrees, however, that none of these resources
should be viewed as a substitute for trained,
competent counsel in appropriate cases. Through
technology-enhanced tools as well as case
management orders, self-represented litigants
should be notified as early as practicable of the
availability of legal services and how to obtain
those services. Such a system should be designed
to better distribute and designate the limited legal
aid and pro bono attorney resources to litigants
who are most in need of, and would most benefit
from, their services.

e STUDY SINGLE
JUDGE ASSIGNMENT IN
DISTRICT COURT, AND
IN SUPERIOR COURT
WITHIN SPIRIT OF
ROTATION REQUIRED BY
THE NORTH CAROLINA
CONSTITUTION

Some specialized courts in North Carolina, such

as the Business Court and some family courts, and
some specialized procedures, such as Rule 2.1,
allow a single judge to be assigned to a case and

to preside over that case from its beginning to

its conclusion. The cases handled by single-judge
assignment typically involve multiple hearings,
discovery and discovery motions, motions to
dismiss and for summary judgment, and numerous
court dates. Single-judge-assigned cases can be
complex commercial business matters or difficult
and sensitive matters such as domestic relations.
In the specialized cases to which it currently
applies, litigants, lawyers, and judges are generally
satisfied with single-judge case assignment. The



Committee believes that the judiciary should
further study a method that would identify those
disputes, outside of the specialized courts and the
procedures currently available, for which single-
judge assignment is most efficient, and create

a transparent, neutral, and reliable method for
making single-judge case assignments. Such a
method could comply with the spirit of the state
constitutional requirement that superior court
judges rotate through districts by assigning such
cases on a rotating basis so that the assigned
superior court judge has cases from different
districts.

The Chief Justice may encourage experimentation
and pilot projects in the different districts

and divisions to determine what method of
assignment is most appropriate to satisfy the
guiding principles of fairness, accessibility,
transparency, efficiency, and effectiveness. Such
pilot projects could build upon the experience

of the business court and permit cases to be
randomly or otherwise assigned to superior
court judges from filing through judgment. Pilot
projects should also permit cases to be assigned
from filing on a geographical rotation system,
permitting the judge to handle cases from
different locations on a periodic basis. The pilot
projects should include both rural and urban
counties and be evaluated after a reasonable and
sufficient period of time. Because of their high
volume and number of unrepresented litigants,
domestic relations cases and other matters
related to family law might be an area deserving
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of special consideration and further study with
respect to electronic filing, case management,
and tracking.

e ENSURE THAT LAWS
AND PROCEDURES
RESPECTING CIVIL
FINES, FEES, AND
PENALTIES DO
NOT CAUSE OR
AGGRAVATE POVERTY
OR INEQUALITY

The Committee believes that further study of

the effects of the way in which the civil justice
system interacts with problems of inequality

and integration into society is necessary. Such a
study should be aimed at ensuring that the civil
side of the justice system, alone or in combination
with the criminal side, is not permitting an
inequitable system to take root in North Carolina.
This study may include, but is not limited to, a
cost-benefit analysis of the practice of converting
criminal fines or penalties into civil judgments,
the use of fee waivers as an incentive to complete
diversionary programs, the process and
mechanisms of criminal expungements, and the
effect of penalties such as suspension of licenses
and criminal sanctions for failure to pay child
support.

1. Comments of Bradley D. Fowler, NCAOC Planning and Organizational Development officer, in his presentation, “Estimating
the Amount of Paper in Court Files and an Overview of Data in the North Carolina State Courts,” NCCAL] Technology
Committee Meeting (Raleigh, NC), December 15, 2015. Presentation materials available at http://bit.ly/2jINE1a. Accessed

January 20, 2017.

2. 2015 survey of the High Point University Survey Research Center. A summary of the results of this survey is available at
http://bit.ly/2hWGgLW. Published December 15, 2015. Accessed December 20, 2016.
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10.

11.
12.

13.

A single small claims case can have multiple issues, which accounts for the difference between the “Total Civil Small Claims
Filings” in the first table, and the totals of each type of case in the second table.

North Carolina Constitution, Art. 4, Sec. 2.

North Carolina Equal Access to Justice Commission, 2014 Impact Report, 2015. Available at http://bit.ly/2h9LLtV. Accessed
December 20, 2016.

Id.

National Center for State Courts, The Landscape of Civil Litigation in State Courts, 2015. Available at http://bit.ly/2i7rEfS.
Accessed December 20, 2016.

NCAOC Research and Planning Division.

Comments of Dan Becker, State Court Administrator, Utah Administrative Office of the Courts, in his presentation, “Utah
Court System Civil Case Management Initiatives,” NCCAL]J Civil Justice Committee Meeting (Durham, NC), March 30, 2016.
Presentation materials available at http://bit.ly/2k9FCep. Accessed January 20, 2017.

In Ohio, for example, electronic filing of a notice of appeal in trial court under local rules may not perfect an appeal in the
appellate court without such rules. This gives rise to a wasteful “belt and suspenders” approach to filing. See Louden v. A.O.
Smith Co., 121 Ohio St.3d 95 (2009).

G.S. 7A-49.5.

Comments of Celia Pistolis and Rick Glazier, in their presentation, “Civil Legal Aid in North Carolina,” NCCALJ Civil Justice
Committee Meeting (Durham, NC), November 6, 2015. Presentation materials available at http://bit.ly/2jWrXbn. Accessed
January 20, 2017.

North Carolina Equal Access to Justice Commission, A 108% Return on Investment: The Economic Impact to the State of
North Carolina of Civil Legal Services in 2012, 2015. Available at http://bit.ly/2j12DYX. Accessed January 20, 2017.

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.
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This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.

EVIDENCE-BASED RECOMMENDATIONS TO IMPROVE
THE STATE'S CRIMINAL JUSTICE SYSTEM

COMMITTEE CHARGE & PROCEDURES

The Criminal Investigation and Adjudication
Committee of the North Carolina Commission on
the Administration of Law and Justice (NCCALJ)
was charged with identifying areas of concern in
the state’s criminal justice system and making
evidence-based recommendations for reform.
Starting with a comprehensive list of potential
areas of inquiry, the Committee narrowed its
focus to the four issues identified below. Its
inquiry into these issues emphasized data-driven
decision-making and a collaborative dialogue
among diverse stakeholders. The Committee was

composed of representatives from a broad range
of stakeholder groups and was supported by a
reporter. When additional expertise was needed
on an issue, the Committee formed subcommittees
(as it did for Juvenile Reinvestment and Indigent
Defense) or retained outside expert assistance
from nationally recognized organizations (as it
did for Criminal Case Management and Pretrial
Justice).

The Committee met nine times. The subcommittee
on Indigent Defense met four times; the
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subcommittee on Juvenile Reinvestment met
twice. Commissioners heard from interested
persons and more than thirty state and national
experts and judicial officials. The Committee
chair, reporter, and subcommittee members
gave presentations to and sought feedback

on the Committee’s work from a variety of
groups, including for example, the N.C. Sheriffs’
Association, N.C. Senior Resident Superior Court
Judges, N.C. Chief District Court Judges, N.C.
Police Chiefs, and the governing body of the N.C.
Police Benevolent Association. In addition to
support from the Committee reporter, NCCALJ

staff, the North Carolina Administrative Office of
the Courts’ Research and Planning Division, the
National Center for State Courts (NCSC), and the
North Carolina Sentencing Policy and Advisory
Commission provided data and research. The
Committee prepared an interim report, which was
presented to the public in August 2016 for online
feedback and in-person comments at four public
meetings held around the state. That feedback was
considered by the Committee in formulating its
final recommendations. For more detail on all of
the Committee’s recommendations, please see the
attached Appendices noted below.

RECOMMENDATIONS

The Criminal Investigation and Adjudication
Committee of the North Carolina Commission on
the Administration of Law and Justice makes the
following evidence-based recommendations to
improve the state’s criminal justice system:

e JUVENILE
REINVESTMENT

As detailed in Appendix A, the Committee

recommends that North Carolina raise the juvenile
age to eighteen for all crimes except violent
felonies and traffic offenses. Juvenile age refers to
the cut-off for when a child is adjudicated in the
adult criminal justice system versus the juvenile
justice system. Since 1919, North Carolina’s
juvenile age has been set at age sixteen; this means
that in North Carolina sixteen- and seventeen-
year-olds are prosecuted in adult court. Only one
other state in the nation still sets the juvenile age
at sixteen. Forty-three states plus the District

of Columbia set the juvenile age at eighteen; five
states set it at seventeen. The Committee found,
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among other things, that the vast majority of
North Carolina’s sixteen- and seventeen-year-olds
commit misdemeanors and nonviolent felonies;
that raising the age will make North Carolina
safer and will yield economic benefit to the state
and its citizens; and that raising the age has

been successfully implemented in other states,

is supported by scientific research, and would
remove a competitive disadvantage that North
Carolina places on its citizens.

In addition to recommending that North
Carolina raise the juvenile age, the Committee’s
proposal includes a series of recommendations
designed to address concerns that were

raised by prosecutors and law enforcement
officials and were validated by evidence. These
recommendations include, for example, requiring
the Division of Juvenile Justice to provide more
information to law enforcement officers in the
field, providing victims with a right to review
certain decisions by juvenile court counselors,
and implementing technological upgrades so
that prosecutors can have meaningful access to
an individual’s juvenile record. Importantly, the



Committee’s recommendation is contingent upon
full funding. The year-long collaborative process
that resulted in this proposal also resulted in
historic support from other groups, including the
North Carolina Sheriffs’ Association, the North
Carolina Association of Chiefs of Police, the North
Carolina Police Benevolent Association, the North
Carolina Chamber Legal Institute, the John Locke
Foundation, and Conservatives for Criminal Justice
Reform. Additionally, this issue has received
significant public support. Of the 178 comments
submitted on it during the NCCALJ public
comment period, 96% supported the Committee’s
recommendation to raise the age.

e CRIMINAL CASE
MANAGEMENT

The Committee recommends that North Carolina

engage in a comprehensive criminal case
management reform effort, as detailed in the
report prepared for the Committee by the National
Center for State Courts (NCSC) and included as
Appendix B. Article I, section 18 of the North
Carolina Constitution provides that “right and
justice shall be administered without favor, denial,
or delay.” Regarding the latter obligation, North
Carolina is failing to meet both model criminal
case processing time standards as well as its
own more lenient time standards. Case delays
undermine public trust and confidence in the
judicial system and judicial system actors. When
unproductive court dates cause case delays,
costs are inflated for both the court system

and the indigent defense system by dedicating

— sometimes repeatedly — personnel such as
judges, courtroom staff, prosecutors, and defense
lawyers to hearing and trial dates that do not
move the case toward resolution. Unproductive
court dates also are costly for witnesses, victims,
and defendants and their families, when they
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miss work and incur travel expenses to attend
proceedings. Case delay also is costly for local
governments, which must pay the costs for
excessive pretrial detentions, pay to transport
detainees to court for unproductive hearings,

and pay officers for time spent traveling to and
attending such hearings. Delay also exacerbates
evidence processing backlogs for state and local
crime labs and drives up costs for those entities.
The report at Appendix B provides a detailed road
map for implementing the recommended case
management reform effort, including, among other
things, adopting or modifying time standards

and performance measures, establishing and
evaluating pilot projects, and developing caseflow
management templates. The report, which also
recommends that certain key participants be
involved in the project and a project timeline, was
unanimously adopted by the Committee.

e PRETRIAL JUSTICE

As described in the report included as Appendix
C, the Committee unanimously recommends

that North Carolina carry out a pilot project

to implement and assess legal- and evidence-
based pretrial justice practices. In the pretrial
period — the time between arrest and when a
defendant is brought to trial — most defendants
are entitled to conditions of pretrial release. These
can include, for example, a written promise to
appear in court or a secured bond. The purpose of
pretrial conditions is to ensure that the defendant
appears in court and commits no harm while

on release. Through pretrial conditions, judicial
officials seek to “manage” these two pretrial
risks. Evidence shows that North Carolina must
improve its approach to managing pretrial

risk. For example, because the state lacks a
preventative detention procedure, the only
option for detaining highly dangerous defendants
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is to set a very high secured bond. However,

if a highly dangerous defendant has financial
resources — as for example a drug trafficker

may — the defendant can “buy” his or her way out
of pretrial confinement by satisfying even a very
high secured bond. At the other extreme, North
Carolina routinely incarcerates pretrial very low
risk defendants simply because they are too poor
to pay even relatively low secured bonds. In some
instances these indigent defendants spend more
time in jail during the pretrial phase than they
could ever receive if found guilty at trial. These
and other problems — and the significant costs
that they create for individuals, local and state
governments, and society — can be mitigated by a
pretrial system that better assesses and manages
pretrial risk. Fortunately, harnessing the power
of data and analytics, reputable organizations
have developed empirically derived pretrial risk
assessment tools to help judicial officials better
measure a defendant’s pretrial risk. One such

tool already has been successfully implemented
in one of North Carolina’s largest counties. The
recommended pilot project would, among other
things, implement and assess more broadly in
North Carolina an empirically derived pretrial risk
assessment tool and develop an evidence-based
decision matrix to help judicial officials best match
pretrial conditions to empirically assessed pretrial
risk. Such tools hold the potential for a safer and
more just North Carolina.

e INDIGENT DEFENSE

As discussed in more detail in Appendix D, the
Committee offers a comprehensive set of
recommendations to improve the State’s indigent
defense system. Defendants who face incarceration
in criminal court have a constitutional right

to counsel to represent them. If a person lacks
the resources to pay for a lawyer, counsel must
be provided at state expense. Indigent defense
thus refers to the state’s system for providing
legal assistance to those unable to pay for
counsel themselves. North Carolina’s system is
administered by the Office of Indigent Defense
Services (IDS). When the State fails to provide
effective assistance to indigent defendants,

those persons can experience unfair and unjust
outcomes. But the costs of failing to provide
effective representation are felt by others as well,
including victims and communities. Failing to
provide effective assistance also creates costs

for the criminal justice system as a whole, when
problems with indigent defense representation
cause trial delays and unnecessary appeals and
retrials. While stakeholders agree that IDS has
improved the State’s delivery of indigent defense
services, they also agree that in some respects
the system is in crisis. The attached report makes
detailed recommendations to help IDS achieve
this central goal: ensuring fair proceedings by
providing effective representation in a cost-
effective manner. The report recommends,
among other things, establishing single district
and regional public defender offices statewide;
providing oversight, supervision, and support to
all counsel providing indigent defense services;
implementing uniform indigency standards;
implementing uniform training, qualification, and
performance standards and workload formulas for
all counsel providing indigent services; providing
reasonable compensation for all counsel providing
indigent defense services; and reducing the cost
of indigent defense services to make resources
available for needed reforms. Implementation

of these recommendations promises to improve
fairness and access, reduce case delays, and
increase public trust and confidence.

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.
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THE ACCESSIBILITY AND FAIRNESS OF OUR
COURT SYSTEM DEPEND, TO A SIGNIFICANT
DEGREE, ON THE STRUCTURE AND
PERFORMANCE OF THE LEGAL PROFESSION.

INTRODUCTION AND CHARGE OF THE COMMITTEE

This report states the recommendations of the the public, ensuring that we can continue to
Legal Professionalism Committee of the North provide justice for all.
Carolina Commission on the Administration of

Law and Justice (NCCALJ). The role of the Legal Professionalism

Committee is to consider and evaluate

The following charge has guided the work of this possible changes in our system of delivery
Committee: of legal services. The Committee will
The mission of the North Carolina explore ways to address structural
Commission on the Administration of challenges that affect access to justice,
Law and Justice is to consider how North including the barriers that create a lack of
Carolina courts can best meet our 21st affordable legal services for large segments
century legal needs and the expectations of of our population, the costs and debt
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associated with a legal education, and the
challenges of developing and sustaining a
legal career.

Democratic societies are founded on a
shared belief in the rule of law and the
integrity of the judiciary. Any change
that the Committee considers must
take into account the core values of our

system of justice, including the exercise
of independent judgment on behalf of
clients, the absence of conflicts, and the
confidentiality of client communications.

The Committee will also consider the
need to protect the public from unskilled
advisors and the effects of unrepresented
parties on the court system.

SPEAKERS WHO APPEARED BEFORE THE COMMITTEE

Multiple speakers generously shared their time
and insights with the Committee. The Committee
heard live or videotaped comments from the
following speakers:

e Professor William Henderson,
Indiana University Maurer School
of Law

e Alice Mine, North Carolina State Bar

e Peter Bolac, North Carolina State Bar

e Dan Lear, Director of Industry
Relations, Avvo

e Chas Rampenthal, General Counsel,
LegalZoom

e Dean Andrew Perlman,
Suffolk University School of Law

e Jaye Meyer, Chair,
North Carolina Board of
Law Examiners
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Lee Vlahos, Executive Director,
North Carolina Board of Law
Examiners

Jim Leipold, Executive Director,
National Association for Law
Placement

Paul Carr, President, Axiom

Kelly Zitzmann, General Counsel,
Axiom

Reid Phillips, outside counsel for
Capital Associated Industries

Jennifer Lechner, Executive Director,
North Carolina Equal Access to
Justice Commission

Sylvia Novinsky, Director,
North Carolina Pro Bono
Resource Center
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BACKGROUND: ACCESS AND FAIRNESS

Court systems provide a forum to resolve criminal
charges and civil disputes. To be effective, a

court system must be accessible to people who
have disputes. If a court system is to have the
confidence of the public it serves, the system must
apply fair processes and produce fair outcomes.

The accessibility and fairness of our court system
depend, to a significant degree, on the structure
and performance of the legal profession. Over the
last decade, the market for law-related services
has seen rapid change. The statutory framework
that governs these services has not kept pace
with these changes. This report recommends
approaches to these issues that will promote
access and fairness in our legal system.

Civil legal services are currently beyond the reach
of many North Carolinians. Many of our fellow
citizens cannot afford to hire a lawyer for even
relatively inexpensive services, such as a will or
an uncontested divorce. In a recent North Carolina
poll, 73% of respondents disagreed with the
statement that most people can afford to bring a
case to court.!

This lack of affordability affects more
than indigent people. Small- and medium-
sized businesses, for example, find it
increasingly unaffordable to hire lawyers ~ **°*
to address the legal issues that inevitably 92.0%

arise in a modern business. 90.0%

88.0%
These problems have led many parties 86.0%
to try to represent themselves — not a5
only in transactions, but in court as well.
A 2015 study by the National Center on

State Courts found that “at least one party

82.0%
80.0%

was self-represented in more than three-

quarters of civil [non-domestic] cases.”? Although
some of these parties might represent themselves
for idiosyncratic reasons, most of them do so
because they cannot afford a lawyer (or believe
that they cannot).

Access to lawyers has non-economic dimensions
as well. Rural areas of North Carolina are losing
lawyers to retirement and relocation. From

2004 to 2015, four of the state’s thirty judicial
districts saw a net decrease in their populations of
practicing lawyers. Over this period, one judicial
district lost 60.7% of its lawyers.? Further, many
non-English-speaking North Carolinians have
trouble finding lawyers who can advise them in
their own languages.

Paradoxically, many clients’ legal needs are going
unmet at the same time that many lawyers cannot
find stable legal employment. The ranks of these
unemployed and underemployed lawyers span the
generations. As the following graph illustrates,
employment rates for new law graduates in the
United States lag behind the rates that prevailed
before the 2008 recession:

Law Graduate Employment Rate
Nine Months After Graduation
Classes of 1999 - 2015

91.9%

91.5%

90.7%
90.0% 89.6% 89.9%
89.0%gg 99, 88.9% 88.9%
87.6%
86.7% 86.7%
| 85.6% | ‘
| 34I% 84.5%

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015

Source: National Association for Law Placement, Jobs and JDs, Classes of 1999-2015
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In addition, many lawyers carry heavy debt
burdens that make it untenable for them to offer
low-cost legal services.* Law school debt also
deters many lawyers from practicing in rural
areas of North Carolina.

Opinions vary on the causes of the reduced
demand for lawyers. Some of the reduced demand,
however, reflects an increasing gap between the
services that clients are seeking and the services
that lawyers are offering. Because of the Internet,
the days when a client had to consult a lawyer

to get even basic information on a legal problem
are over. In addition, new types of providers are
offering law-related services that, at least in some
respects, compete with lawyers’ services.

For these and other reasons, fewer clients are
seeking — or can afford — the customized legal

services that most law graduates are trained to
provide. This mismatch between client needs and
the services lawyers are offering requires careful
study and creative solutions.

The legal profession and the court system have
a shared duty to promote access to justice. The
Committee recognizes that people who cannot
afford essential legal services should still be
able to access these services. Similarly, people
who lack lawyers should still have access to the
courts.

Likewise, the legal profession and the court system
have a shared duty to ensure that the legal system
produces fair outcomes. Protecting the public
from incompetent legal services promotes fair
processes and fair outcomes in our legal system.

RECOMMENDATIONS

The Committee finds that the delivery of law-
related services affects the access and fairness
goals discussed above. Thus, the Committee has
studied the delivery of law-related services in
North Carolina and nationwide.

The Committee has identified several issues that
are affecting, and will continue to affect, the
dynamics of law-related services and the needs of
the public. On these issues, the Committee makes
the following recommendations:

e A NEW NORTH
CAROLINA LEGAL
INNOVATION CENTER
SHOULD BE CREATED
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The innovation center should study (and, if
appropriate, propose changes to) the definition

of the practice of law in North Carolina and the
entities with the authority to adjust that definition.
The innovation center’s proposals should account
for the evolving needs and expectations of the
public, as well as the impact of technology on law-
related services.

The innovation center should also study whether
North Carolina should license or certify any
additional categories of providers of law-related
services. If the center recommends licensing or
certifying any additional categories of providers,
the recommendations should address how these
providers should be regulated.

REASONS FOR RECOMMENDATION ONE

Currently, large numbers of North Carolinians



with law-related needs are not having those needs
met by lawyers. The demand for law-related
services in North Carolina and the available supply
of those services are not aligned.

In our state, the majority of legal services continue
to be provided by lawyers in small partnerships
or solo practices. In the United States more
generally, however, technology and other market
forces are expanding the law-related services

that are available. Technology companies and
entrepreneurs are making efforts to meet the
demand for affordable law-related services in new
ways.

These technology-based providers offer a variety
of services. Some address discrete legal problems,
such as preparing wills, deeds, or contracts. Others
take on larger projects, such as providing short-
term lawyers to corporations, helping companies
analyze high-volume contracts, and helping people
comply with government regulations.

In addition, some states are experimenting with
licensing independent non-lawyers to provide
law-related services. These limited-license legal
technicians are not admitted to the bar and
generally do not have a law degree. Even so, they
are authorized to help clients with a strictly
defined range of law-related tasks. The goals of
allowing and licensing these services include

(1) offering an alternative to lawyers’ services in
discrete areas and (2) regulating the alternative
services in the interest of consumer protection.

Chapter 84 of the North Carolina General Statutes
defines the practice of law in North Carolina,
limits the entities and persons who can provide
services within that definition, and provides

for the regulation of those persons and entities.
The definition of the practice of law is broad: it
includes “performing any legal service for any
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other person, firm or corporation, with or without
compensation.” N.C. Gen. Stat. § 84-2.1 (2015).

The definition of the practice of law, as well as
the statutes that control who can deliver services
within that definition, limit the quantity and
types of law-related services that are available

in North Carolina. Although these statutes affect
the balance of supply and demand, the statutes
exist for good reasons — most notably, to prevent
incompetent or unfit practitioners from harming
the public.

In recent years, North Carolina has witnessed
intense litigation regarding whether certain
online services, such as LegalZoom, involve the
unauthorized practice of law. To resolve this
litigation, the General Assembly recently amended
Chapter 84. These amendments, however, are
mostly a tailored response to the issues raised in
the LegalZoom cases.®

In sum, despite the evolution of the market for
law-related services, North Carolina’s definition of
the practice of law has stayed largely unchanged.
A comprehensive reexamination of Chapter 84,

in the Committee’s view, will be one that (1)
addresses the unmet legal needs of many North
Carolinians and (2) decides the status of emerging
providers of law-related services.

The issues associated with the delivery of legal
services are complex. They require a balance
between important interests. Further, the social
and economic realities that influence the market
for legal services are continuing to change. For
these reasons, possible changes to the regulation
of law-related services in North Carolina require
in-depth analysis.

The Committee recommends that North Carolina
create a Legal Innovation Center to analyze these

NCCAUJ Final Report—51



PART TWO | Legal Professionalism Committee

and related issues. Such a center could parallel
the American Bar Association’s recently created
Center for Innovation: a center that seeks new
ways to close the civil justice gap and to improve
the delivery of law-related services. North
Carolina’s Legal Innovation Center might be a
purely private organization — perhaps an arm of
the North Carolina Bar Association — or it might
be a public-private hybrid.

However the North Carolina Legal Innovation
Center is composed, it should study possible
updates to Chapter 84. Appropriate updates would
seek to address the changing nature of law-related
services and would seek a better long-term match
of supply and demand. In considering possible
statutory updates, the center should address the
effects of technological change on law-related
services, as well as the wide range of law-related
services that now exist or are likely to emerge. In
addition, any recommended updates to Chapter 84
must protect the public from incompetent or unfit
practitioners and from deceptive practices and
other forms of exploitation.

e A NEW NORTH
CAROLINA LEGAL
INNOVATION CENTER
SHOULD STUDY (AND,
IF APPROPRIATE,
PROPOSE CHANGES
TO) THE CHOICE OF
THE ENTITIES WITH
THE AUTHORITY TO
REGULATE ENTRY INTO
THE PRACTICE OF LAW
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Likewise, the innovation center should study (and,
if appropriate, propose changes to) the choice

of the entities with the authority to regulate the
professional conduct of lawyers. If North Carolina
decides to regulate any new types of providers of
law-related services, the innovation center should
study these same questions in relation to the new
providers.

REASONS FOR RECOMMENDATION TWO

As noted earlier, Chapter 84 of the North Carolina
General Statutes provides that only licensed
lawyers can practice law. Chapter 84 also creates
the framework for the regulation of law-related
services in North Carolina. However, the precise
effects of Chapter 84 depend on more than the text
of the statutes. Those effects also depend on the
choice of the institutions that implement Chapter
84, as well as the decisions and actions of those
institutions.

Chapter 84 is implemented by the North Carolina
State Bar, the North Carolina Board of Law
Examiners, and the courts. The State Bar and the
Board of Law Examiners are state agencies.

The State Bar regulates the professional conduct of
lawyers by handling disciplinary matters, issuing
ethical opinions, and offering information to
lawyers and the public. The State Bar is governed
by the State Bar Council, which is composed

of fifty-nine licensed North Carolina lawyers

and three members of the public. The lawyer
councilors are elected, within geographic districts,
by other licensed lawyers. The State Bar, through
its Authorized Practice of Law Committee, makes
decisions on whether to pursue unauthorized-
practice charges or lawsuits against people or
companies that provide law-related services.

The State Bar investigates complaints of
professional misconduct, then prosecutes cases



before a statutorily created tribunal called the
Disciplinary Hearing Commission. Twelve of the
twenty members of this commission are lawyers
appointed by the State Bar Council. The other
eight members are non-lawyer citizens of North
Carolina who are appointed by the Governor

and the General Assembly. Each panel of the
Disciplinary Hearing Commission consists of two
lawyers and a public member.

The North Carolina courts, too, play a role in
regulating the practice of law in this state. The
courts have inherent authority to regulate the
conduct of lawyers who appear before them.

This authority operates in parallel with the
authority of the State Bar. In addition, the North
Carolina courts play a role in shaping the law on
professional conduct when they decide appeals
from decisions of the Disciplinary Hearing
Commission, as well as lawsuits that are filed in
the state trial courts in the first instance. Lawsuits
alleging unauthorized practice are generally filed
in the North Carolina trial courts. Decisions in
those cases, as well as decisions of the Disciplinary
Hearing Commission, are appealable to the North
Carolina appellate courts.

The State Bar adopts rules that govern the
practice of law. These rules include the Rules of
Professional Conduct. The Supreme Court of North
Carolina has the authority to approve, change, or
reject these rules. The State Bar also administers
certain programs that the Supreme Court of North
Carolina has created, such as the Interest on
Lawyers’ Trust Accounts program and the Client
Security Fund.

In the wake of North Carolina State Board of Dental
Examinersv. FTC, 135 S. Ct. 1101 (2015), courts
and federal antitrust agencies are scrutinizing

the makeup, authority, and actions of state
agencies that regulate licensed professionals. Our
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Committee expresses no opinion on how North
Carolina’s entities that regulate entry into the
practice of law would fare under the standards in
the Dental Board decision.

The prospect of a Dental Board analysis, however,
makes it appropriate to study the makeup, roles,
and histories of the entities involved and what
steps they can take to manage and avoid potential
antitrust risks. Those who study these issues
should consider whether there is a policy basis for
recommending any change in the interaction of
these entities. This study will complement possible
changes to Chapter 84.

The Committee recommends that the new North
Carolina Legal Innovation Center study these
issues as well. The institutional roles discussed in
Recommendation Two overlap with the regulatory
issues discussed in Recommendation One. In view
of these overlaps, it will be most efficient for the
same body to study these issues together.

e AN APPROPRIATE
ORGANIZATION SHOULD
STUDY THE STANDARDS
AND METHODS THAT
NORTH CAROLINA
SHOULD USE IN THE
FUTURE TO ASSESS
CANDIDATES FOR THE
PRACTICE OF LAW, AS
WELL AS THE ENTITIES
THAT SHOULD CARRY
OUT THESE ASSESSMENTS
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This study should address the evolving scope of
the practice of law, recent and future changes in
the dynamics of law-related services, and the legal
needs of the public. If North Carolina decides to
regulate any new types of providers of law-related
services, an appropriate organization should
study these same questions in relation to the new
providers.

REASONS FOR RECOMMENDATION THREE

Another factor that affects the supply and quality
of law-related services in North Carolina is the
way that the state assesses new candidates for law
practice.

With narrow exceptions, all candidates for law
licensure in North Carolina must be graduates of
law schools approved by the State Bar Council.
This list of law schools is limited to law schools
accredited by the American Bar Association.

The North Carolina Board of Law Examiners
administers a two-day written exam that
seeks to ensure that a law graduate

has a reasonable level of competence

as a lawyer. One day of this exam

90%
85%
80%
75%
70%
65%
60%
55%
50%
45%
40%

consists of essays on selected aspects
of North Carolina substantive

law. The other day consists of the
multiple-choice Multistate Bar
Examination. Bar applicants must
also pass the Multistate Professional
Responsibility Examination. Further,
they must undergo an extensive

February Exam
July Exam

background check and must

Overall Pass Rate

demonstrate good character to the
satisfaction of the Board of Law
Examiners.

North Carolina allows licensed lawyers from
thirty-six states and the District of Columbia to
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apply for admission by comity — that is, without
taking the North Carolina Bar Examination. These
admissions require an extensive application
process. Rulings on comity applications often take
several months.

In contrast, under Chapter 84A of the General
Statutes, North Carolina allows lawyers whose
only law license is from another country (or from
Puerto Rico, Guam, or the U.S. Virgin Islands) to
practice law independently in this state. To do so,
these foreign legal consultants, as they are called,
need not be admitted to the bar of any U.S. state.
However, the statute limits them to a scope of
practice that is narrower than the scope allowed
for North Carolina-licensed lawyers.

North Carolina’s methods of assessing candidates
have remained essentially the same for decades.
Over the past few years, however, the percentage
of candidates who have passed the bar exam has
been falling. The following table illustrates the
drop:

North Carolina Bar Examination
First-Time Test Takers Pass Rate 2006 - 2016
(sealed applicants excluded)

2014
64%
1%
69%

2015
55%
67%
65%

2016
51%
66%
62%

2006
67%
78%
75%

2010
69%
80%
78%

2011
1%
82%
80%

2012
60%
79%
75%

2013
62%
1%
69%

2007
64%
80%
76%

2008
71%
86%
83%

2009
63%
81%
77%

&= February Exam == July Exam Overall Pass Rate

Source: North Carolina Board of Law Examiners

There has also been a sharp increase in the
percentage of candidates who have experienced
problems during character-and-fitness inquiries.



For example, the

following table Character and

Fitness Issue

compares, from 2012

Character and Fitness Issues Among North Carolina Bar Applicants, 2012-15

Percentage of
2012 Applicants
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Percentage of
2015 Applicants

Change from
2012 - 2015

to 2015, the percentage

of North Carolina bar

Nondisclosure 30% 52% +22%
DWI /DUl Incident 23% 43% +20%
Multiple DWIs / DUIs 5% 18% +13%

applicants who have a
nondisclosure issue on
their bar applications,
incidents of DWI or driving after consuming
alcohol, or multiple DWIs.®

Many states have begun reassessing their methods
for assessing candidates for the practice of law.
Currently, twenty-five states have adopted the
Uniform Bar Examination. Each state that adopts
the Uniform Bar Examination has the option of
adding a state-specific component to the exam.
The Uniform Bar Examination is administered and
graded according to uniform guidelines created
by the National Conference of Bar Examiners. The
exam results in a score that is portable among any
of the participating states.

Some states require bar candidates to take
assessments at specified points during law school.

In addition, some states are experimenting
with performance-based methods of testing
bar applicants. For example, a majority of states
administer the Multistate Performance Test,

an exam that requires an applicant to carry out
simulated lawyering for a simulated client.

In October 2016, the North Carolina Board of Law
Examiners recommended that North Carolina
begin administering the Uniform Bar Examination,
including the Multistate Performance Test, in
2019.” The Board also recommended that North
Carolina supplement the Uniform Bar Examination
with North Carolina-specific components that

will be specified in the future. To take effect, this
recommendation will need the approval of the

Source: North Carolina Board of Law Examiners, Dec. 2015

State Bar Council and the Supreme Court of North
Carolina.

The criteria and methods for admission to
the practice of law must balance a number of
important considerations, such as:

¢ The criteria must bear a reasonable
relationship to the knowledge and
skills that today’s and tomorrow’s
clients should expect their lawyers
to have.

e The criteria and methods must be
calibrated to screen out applicants
who would become incompetent, unfit,
or dishonest lawyers. Although perfect
calibration is impossible, the criteria
and methods must never slight the
consumer-protection function of
bar admissions.

e Atthe same time, the criteria and
methods must be fair and reasonably
objective.

e The criteria and methods must be
practical and cost-effective.

e The criteria and methods must be
transparent. The legal profession must
be able to predict — and explain — the
results produced by the criteria and
methods.
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For many years, North Carolina has used
essentially the same criteria and methods to
assess candidates for the practice of law.

This fact suggests that it would be beneficial to
study, and possibly update, those criteria and
methods. Recent circumstances reinforce that
conclusion:

e C(lients are seeking a wider range
of services from lawyers. In some
cases, they are seeking new or
more limited services, such as
“unbundled” strategic and technical
advice, document review, or form
completion.

e Asshown above, pass rates on the
North Carolina Bar Examination
have dropped in recent years. The
pass rates have dropped even though
the bar exam is, in a sense, graded on
acurve.

e More bar candidates present serious
issues with character and fitness
than in earlier eras.

e Many states are considering
alternatives to the traditional bar
exam, including performance-based
exams and apprenticeship-like
systems.

If the definition of the practice of law in North
Carolina changes, this change will call for further
adaptation of the skills and other characteristics
required of lawyers. Moreover, if North Carolina
decides to license or certify any non-lawyer
providers of law-related services, the state will
need to find ways to assess candidates for those
roles.
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Finally, the above changes suggest that an
appropriate body should also study the choice of
the entity that assesses candidates. Applying new
standards and methods, and assessing non-lawyer
providers of law-related services, might require
expertise beyond the current capabilities of the
Board of Law Examiners.

Bar examiners and lawyer regulators nationwide
are currently studying the policy issues in this
area. A qualified body — one with expertise in
legal education and test methods — should study
these issues in North Carolina as well.

A new North Carolina Legal Innovation Center
might or might not have the above expertise. If
it does, the innovation center would be a good
choice to carry out this analysis. If not, another
appropriate body should be chosen or created.

e THE COMMITTEE
ENDORSES THE
WORK OF THE
NORTH CAROLINA
EQUAL ACCESS
TO JUSTICE
COMMISSION

The Committee recommends that the Equal
Access to Justice Commission explore ways to
increase the help offered to self-represented
litigants throughout North Carolina. The
Committee also endorses the work of the related
North Carolina Pro Bono Resource Center,
which seeks to increase pro bono services
provided by North Carolina lawyers.



REASONS FOR RECOMMENDATION FOUR

As an unfortunate side effect of North Carolina’s
current system for delivery of legal services, many
North Carolinians have law-related needs but
cannot afford lawyers.

Accommodating self-represented litigants is one
of the most pressing challenges that face the North
Carolina courts. Most aspects of the court system
are not designed for use by people who litigate
without the help of a lawyer. Most self-represented
litigants have only a limited understanding of

the substantive law involved in their cases, the
meaning of legal terms, the rules of evidence

and procedure, and filing deadlines. They face
challenges at every step, including filing a lawsuit,
serving process, conducting and responding to
discovery, and more. These litigants are often
tripped up by procedural rules and other features
of our complex legal system. In sum, the absence
of alawyer makes it unlikely that unrepresented
parties can achieve their objectives in court. These
difficulties can erode public trust and confidence
in the court system.

As another concern, when unrepresented parties
try to file papers, interact with court officials and
opposing counsel, and appear in court, their efforts
often strain the resources of the court system and
cause difficulties in the litigation process. Judges
and court officials often face difficult choices about
how much they can help unrepresented parties.

Self-represented litigants in North Carolina

also face problems because of county-to-county
variations in trial courts’ forms and local rules. For
example, a 2016 study found that, across a sample
of twelve North Carolina counties, child custody
cases triggered a total of twenty-eight different
local rules.® These local rules applied over and
above the statewide rules that govern these cases.
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The number and complexity of these rules make
it extremely difficult for self-represented litigants
to understand and comply with court procedures.
The variations also make it difficult for pro bono
lawyers to represent litigants across county lines.

Further, North Carolina court forms are not as
readily accessible as they might be, especially for
self-represented litigants.

To ease these challenges, courts in some

states have started efforts to make the court
system more user-friendly for self-represented
litigants. For example, the state courts of Utah
and California have launched self-help websites
that provide forms, explanations of basic
procedural steps, and links to the most commonly
encountered substantive law.” These types of
resources are useful for many litigants, but less
useful for litigants with limited education, English
skills, or computer sKills.

Courthouse navigators are an even more useful
resource for self-represented litigants. These
programs, currently in place in New York and
Arizona, allow trained non-lawyers to help
self-represented litigants without giving legal
advice. Courthouse navigators use computers to
retrieve information, research information about
the law, collect documents needed for individual
cases, and, if needed, respond to judges’ or
court officials” questions about a particular
case. Navigators reduce the confusion of self-
represented litigants, but they do more than
that. They also help cases flow more efficiently
through the court system. Further, navigators
insulate judges and court clerks from the
dilemmas that they face when self-represented
litigants turn to them for advice.

After hearing about these initiatives in other
states, the Committee discussed a wide range of
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possible direct initiatives to fill the justice gap in

North Carolina. The Committee received especially

valuable information from the North Carolina
Equal Access to Justice Commission. For several
years, the Equal Access to Justice Commission has
been studying the causes of the justice gap and
possible solutions. Our Committee considers it
important for North Carolina to speak with one
voice on these issues. Thus, we endorse the work
and recommendations of the Equal Access to
Justice Commission.

Although all of the Equal Access to Justice
Commission’s work is important, the Committee
would like to highlight and endorse the Equal
Access to Justice Commission’s initiatives in two
areas: meeting the needs of self-represented
litigants and increasing lawyers’ pro bono
services.

Finding Ways to Accommodate
Self-Represented Litigants

The Committee encourages the Equal Access to
Justice Commission to recommend measures that
will reduce the burdens faced by self-represented
parties and volunteer lawyers. Although the
Committee defers to the Equal Access to Justice
Commission on the best choice of measures,
worthwhile efforts might include those listed in
Exhibit 1 of this report.

None of these measures, however, should be
viewed as a substitute for trained, competent
counsel in appropriate cases. Through
technology-enhanced tools and case management
orders, the court system should notify self-
represented litigants, as early as is practical in a
given case, what free or low-cost legal services
might be available and how to obtain them. These
systems should be designed to direct legal-aid
resources and volunteer lawyers’ services to
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the litigants who need them the most and would
benefit from them the most.

Many of the initiatives recommended here, of
course, cost money. This reality highlights the
need for adequate funding of the North Carolina
court system.

Advancing Pro Bono Efforts

Although pro bono lawyering alone is unlikely to
fill the entire civil-justice gap, it has the potential
to fill part of the gap.

Rule 6.1 of North Carolina’s Rules of Professional
Conduct affirms that each lawyer has a
professional obligation to provide legal services
to those who are unable to pay. The rule urges all
lawyers, regardless of their professional roles, “to
render at least (50) hours of pro bono public legal
services per year.”

Since the adoption of Rule 6.1 in 2010, however,
there have been only limited efforts to educate
North Carolina lawyers on their ethical duty to
provide pro bono legal services. Although pro bono
lawyers alone cannot serve the needs of all clients
who seek help, pro bono programs and dedicated
pro bono volunteer lawyers can play a crucial role
in bridging the justice gap and helping legal aid
organizations serve those most in need.

In 2014, the Equal Access to Justice Commission
surveyed lawyers across the state to identify
current pro bono activities and barriers to
increasing pro bono services. According to the
survey, the resources that would be most likely
to encourage pro bono services include (1) an
online portal to review and select pro bono
opportunities, (2) manuals on skills and best
practices, and (3) a statewide agency to connect
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lawyers with organizations that administer pro e Developing pro bono projects, with an

bono activities.? initial focus on projects to deploy recent
law school graduates to meet unmet

In 2016, the Equal Access to Justice Commission legal needs in Wake and Mecklenburg

established the North Carolina Pro Bono Resource counties;

Center with the goal of increasing pro bono

participation statewide. The initial activities of the ¢ Implementing voluntary pro bono
Pro Bono Resource Center include: reporting; and
e Providing support for existing pro ¢ Recognizing lawyers’ pro bono service
bono activities through recruitment, statewide.

training, and opportunities for

collaboration; The Committee endorses these efforts. In Exhibit

1 of this report, the Committee suggests further
Communicating to lawyers statewide possible initiatives for the Pro Bono Resource
about pro bono projects; Center.

10.

2015 survey of the High Point University Survey Research Center. A summary of the results of this survey is available at
http://bit.ly/2hWGgLW. Published December 15, 2015. Accessed December 20, 2016.

National Center for State Courts, The Landscape of Civil Litigation in State Courts, 2015. Available at http://bit.ly/2i7rEfS.
Accessed December 20, 2016.

Comments of representatives from the North Carolina State Bar in their presentation, “Active Lawyers by Judicial District
vs. District Population,” NCCAL] Legal Professionalism Committee Meeting (Raleigh, NC), October 6, 2015.

See, e.g., Noam Scheiber, “An Expensive Law Degree, and No Place to Use It,” New York Times, June 17, 2016. Available at
http://nyti.ms/1UHnEKX. Accessed January 12, 2017.

See Act of June 30, 2016, Ch. 60, §§ 1-2, 2016 N.C. Adv. Legis. Serv. 198, 198-99 (codified at G.S. 84-2.1(b)-2.2).

Comments of representatives from the North Carolina Board of Law Examiners in their presentation at the NCCAL] Legal
Professionalism Committee Meeting (Raleigh, NC), December 1, 2015. Presentation materials available at http://bit.
ly/2ioElSp. Accessed January 12, 2017.

Minutes of the October 2016 meeting of the North Carolina Board of Law Examiners. Available upon request.

Comments of representatives from the North Carolina Equal Access to Justice Commission in their presentation at the
NCCAL]J Legal Professionalism Committee Meeting (Raleigh, NC), May 3, 2016. Presentation materials available at http://
bit.ly/2jbEtW]. Accessed January 12, 2017.

See Utah Courts Self-Help Resources / Self-Represented Parties, available at https://www.utcourts.gov/selfhelp. Accessed
November 22, 2016; and The California Courts Self-Help Center, available at http://www.courts.ca.gov/selfhelp.htm.
Accessed November 22, 2016.

Results of the online “North Carolina Pro Bono Participation Survey,” conducted by the North Carolina Equal Access to
Justice Commission, May 2014.
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EXHIBIT 1

Suggested Initiatives for the North Carolina Equal Access to Justice Commission

Analyzing whether the North Carolina court system is accessible to and usable by self-
represented litigants. This analysis should consider whether the current level of access
raises any due process issues.

Urging the North Carolina courts to implement a “courthouse navigator” system
statewide.

Creating a statewide action plan for self-represented litigants.

Identifying ways to streamline commonly encountered court processes to make them
easier for self-represented litigants to handle.

Standardizing forms and templates for self-represented litigants across North Carolina.

Studying trial courts’ local rules and identifying ways to standardize or consolidate
these rules as much as is reasonable.

Creating websites with user-friendly court information and online forms, with links to
live assistance from court personnel.

Providing online triage services that give self-represented litigants routes for pursuing
their cases and, at the same time, help the courts process and track cases.

Offering standard training to help judges and court personnel work with self-
represented litigants.

Forging agreements with law schools’ clinical programs, in an effort to involve law
students (under supervision) in client services.

Developing court assistance offices, self-help centers, and courtroom-based resources
to help self-represented litigants.

Collaborating with public libraries and law libraries to help self-represented litigants.

Collecting and analyzing data on the barriers facing unrepresented litigants, how
unrepresented litigants fare in court, and the impact of efforts to help them.

Suggested Initiatives for the North Carolina Pro Bono Resource Center

Developing a statewide campaign to educate North Carolina lawyers about their
responsibility to provide pro bono legal services under Rule 6.1 of North Carolina’s
Rules of Professional Conduct.

Working with local bar organizations to develop pro bono projects throughout
North Carolina.

Expanding training opportunities for lawyers who volunteer to provide pro bono
legal services.

Supporting efforts to track and recognize North Carolina lawyers’ pro bono service.
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EXHIBIT 2

Materials Reviewed by the Committee
(All links below were last accessed on October 7, 2016.)

[.  American Bar Association (ABA) Documents

a. ABA Commission on the Future of Legal Services, Report on the Future of Legal
Services in the United States (2016), http://abafuturesreport.com/2016-fls-report-
web.pdf.

b. ABA Issue Papers

i. ABA Commission on the Future of Legal Services, Issue Paper on the Future
of Legal Services (Nov. 3, 2014), http://www.americanbar.org/content/
dam/aba/administrative/legal_education_and_admissions_to_the_bar/
reports/2014_11_03_issues_paper_future_legal_services.authcheckdam.pdf.

ii. ABA Commission on the Future of Legal Services, Issue Paper Concerning
New Categories of Legal Services Providers (Oct. 16, 2015), https://www.
americanbar.org/content/dam/aba/images/office_president/delivery_of legal_
services_completed_evaluation.pdf.

iii. ABA Commission on the Future of Legal Services, For Comment: Issues Paper
Concerning Legal Checkups (Mar. 22, 2016), http://www.americanbar.org/
content/dam/aba/administrative/legal_education_and_admissions_to_the_
bar/reports/2016_legal_services_call_for_comments.authcheckdam.pdf.

iv. ABA Commission on the Future of Legal Services, For Comment: Issues
Paper Concerning Unregulated LSP Entities (Mar. 31, 2016), http://www.
americanbar.org/content/dam/aba/images/office_president/final_
unregulated_lsp_entities_issues_paper.pdf.

v. ABA Commission on the Future of Legal Services, For Comment: Issues Paper
Regarding Alternative Business Structures (Apr. 8, 2016), http://src.bna.com/eeX.

[I. New Models for the Delivery of Legal Services

a. William Henderson, Professor, Ind. Univ. Maurer School of Law, Adapting to a World
that Wants a Better, Faster, Cheaper Legal Solution (Dec. 5, 2014), http://nccalj.
org/wp-content/uploads/2015/pdf/henderson-ncba-presentation.pdf.

b. Legal Zoom and Avvo Presentation Videos

i. N.C. Commission on the Administration of Law & Justice, Legal Professionalism
Presentation by Chas Rampenthal (Nov. 25, 2015), https://www.youtube.com/
watch?v=6WKkJn5tWOYE.

ii. N.C.Commission on the Administration of Law & Justice, Legal Professionalism
Presentation by Dan Lear (Nov. 25, 2015), https://www.youtube.com/
watch?v=-AyDd_k11Co.
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iii. N.C. Commission on the Administration of Law & Justice, Legal
Professionalism Panel Discussion (Nov. 25, 2015), https://www.youtube.com/
watch?v=nUHQw]1MdY4.

Axiom Global Inc., About Axiom (Feb. 2, 2016), http://nccalj.org/wp-content/
uploads/2016/01/Axiom-NCCALJ-Legal-Professionalism-Committee-Presentation.pdf.

Raymond H. Brescia, Uber for Lawyers: The Transformative Potential of a Sharing
Economy Approach to the Delivery of Legal Services, 64 Buff. L. Rev. 745 (2016).

Non-Lawyer Ownership in Law Firms
i.  Nick Robinson, When Lawyers Don’t Get All the Profits: Non-Lawyer Ownership,
Access, and Professionalism, 29 Geo ]. of Legal Ethics 1 (2016).

ii. Tahlia Gordon & Steve Mark, Access to Justice: Can You Invest in It? (April 2015),
https://www.researchgate.net/publication/275608762_Access_to_]Justice_
Can_you_Invest_in_it.

iii. Utah State Courts & Utah State Bar, Non-Lawyer Legal Assistance Roles Efficacy,
Design, and Implementation (2015), https://www.utcourts.gov/committees/
limited_legal/NonLawyer%Z20Legal%20Assistance%Z20Roles.pdf.

Alternative Business Structures

i. Stephen Roper et al., Enterprise Research Centre, Work Organization and
Innovation in Legal Services: Analysis from a “Deep Dive” Study (2015), http://
www.enterpriseresearch.ac.uk/wp-content/uploads/2016/05/ERC-ResPap45-
RoperLoveBourke.pdf.

ii. Solicitors Regulation Authority, Research on Alternative Business Structures
(ABSs) (2014), http://www.sra.org.uk/sra/how-we-work/reports/research-
abs-executive-report.page.

Limited-License Legal Technicians (LLLTS)
i.  Wash. R. Gen. Application APR 28 (“Limited Practice Rule for Limited License
Legal Technicians”).

[II. Changes in the Practice of Law

a.

Mark A. Cohen, The Future Keeps Happening to Legal Services, Law360 (Mar. 24,
2016), http://www.law360.com/articles/775358/the-future-keeps-happening-to-
legal-services.

Georgetown Law Center for the Study of the Legal Profession, 2016 Report on the
State of the Legal Market, https://www.law.georgetown.edu/news/upload/2016_
PM_GT_Final-Report.pdf.

Andrew M. Perlman, Toward the Law of Legal Services, 37 Cardozo L. Rev. 49 (2015).

Andrew M. Perlman, Dean & Professor of Law, Suffolk Law Sch., Improving Access
to Justice Through Technology and Regulatory Innovation (Dec. 1, 2015), http://
nccalj.org/wp-content/uploads/2015/12/North-Carolina-Access-to-Justice.pdf.
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[V. Regulation of the Practice of Law

a. Reid Phillips, Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, Do the North
Carolina Unauthorized Practice of Law Statutes Serve Their Purpose? (May 3,
2016), http://nccalj.org/wp-content/uploads/2016/05/NCCAL]_Unauthorized_
Practice_of_Law_Presentation.pdf.

b. Clifford Winston & Quentin Karpilow, Should the U.S. Eliminate Entry Barriers to the
Practice of Law? Perspectives Shaped by Industry Deregulation, 106 Am. Econ. Rev.
171 (2016).

c. LegalZoom.com, Inc. v. North Carolina State Bar, No. 11 CVS 15111, 2015 WL
6441853 (N.C. Bus. Ct. Oct. 22, 2015).

d. BobbiJo Boyd, Mapping Inter-Organizational Boundary Bureaucracy and the Need for
Oversight, 45 Sw. L. Rev. 631 (2016).

e. Memorandum from Joni Nichols & Anne Evangelista to Luke Bierman regarding
current regulation of the practice of law and best practices of regulation
(Apr. 27, 2016).

f.  N.C. State Board of Dental Examiners v. FTC, 135 S. Ct. 1101 (2015).

g. Andrew Strickler, N.Y. Bar Hammers ABA Plan for Legal Services Oversight, Law360
(Feb. 5,2016), http://www.law360.com/articles/755705/ny-bar-hammers-aba-
plan-for-legal-services-oversight.

h. Grant B. Osborne, Contemplations on “An Act to Further Define ... ‘Practice [of]
Law,” “Requirements for Web Site Providers” and Chapter 84 of the North Carolina
General Statutes, NCBA Blog (Aug. 24, 2016), http://ncbarblog.com/2016/08/
contemplations-on-an-act-to-further-define-practice-of-law-requirements-for-web-
site-providers-and-chapter-84-of-the-north-carolina-general-statutes/.

V. Legal Education

a. Michele R. Pistone & Michael B. Horn, Clayton Christensen Institute, Disrupting
Law School: How Disruptive Innovation Will Revolutionize the Legal World (2016),
http://www.christenseninstitute.org/wp-content/uploads/2016/03/Disrupting-
law-school.pdf.

b. Press Release, Law School Admission Council, Why LSAT Scores Should Not Be
Used to Label Law Schools and Their Students (Dec. 1, 2015), http://www.lsac.org/
docs/default-source/press-releases/lsac-statement-dec-1-final.pdf.

c. Memorandum from Luke Bierman to Committee regarding Commission’s review of
the bar examination (May 3, 2016).

d. Victor Li, Florida Supreme Court Approves Mandatory Tech CLE Classes for Lawyers,
ABA Journal (Sept. 30, 2016), http://www.abajournal.com/news/article/florida_
supreme_court_approves_mandatory_tech_cles_for_lawyers.
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VI. Assisting Self-Represented Litigants

a. Jennifer M. Lechner, Executive Director, N.C. Equal Access to Justice Commission,
Justice in Jeopardy (May 3, 2016), http://nccalj.org/wp-content/uploads/2016/05/
NCEAJC-Presentation-to-LP-Committee.pdf.

b. Judicial Council of California, Fact Sheet: Programs for Self-Represented Litigants
(2015), http://www.courts.ca.gov/documents/proper.pdf.

c. Utah State Courts, Utah Online Court Assistance Program, https://www.utcourts.
gov/ocap/.

d. Utah State Courts, Online Court Conceptual Design (2015), http://nccalj.org/wp-
content/uploads/2016/04/0DR.Conceptual-Design-IL.pdf.

e. Phillip Bantz, Master’s Project Inspires Lawyers to Volunteer, North Carolina
Lawyers Weekly (Feb. 3, 2016), http://nclawyersweekly.com/2016/02/03/
masters-project-inspires-lawyers-to-volunteery/.

f.  Memorandum from Jennifer M. Lechner, Executive Director, Equal Access to Justice
Commission on Recommendations from the ABA Report on the Future of Legal
Services in the U.S. to Legal Professionalism Committee (Sept. 26, 2016).

VII. Data and Research

a. N.C. State Bar, Presentation by the State Bar (Oct. 6, 2015), http://nccalj.org/wp-
content/uploads/2015/10/NC-State-Bar-Presentation.pdf.

b. N.C. State Bar, Statistics Regarding the Discipline Program, 2014 and 2015 (2016).
c. N.C. State Bar, DHC Appellate Decision Summary, 2005-16 (2016).

d. N.C.Board of Law Examiners, Presentation to the Legal Professionalism
Committee of the N.C. Commission on the Administration of Law and Justice
(Dec. 1, 2015).

e. James Leipold, Executive Director, NALP, The New Legal Employment Market
(Feb. 2, 2016), http://nccalj.org/wp-content/uploads/2016/01/NC-CAL]J-
February-2016.pdf.

f.  N.C.Equal Access to Justice Commission, Local Rules/Forms Project (May 3, 2016),
http://nccalj.org/wp-content/uploads/2016/05/handouts-for-May-3.pdf.

g. Rebecca L. Sandefur, Accessing Justice in the Contemporary USA: Findings from the
Community Needs and Services Study (2014), http://www.americanbarfoundation.
org/uploads/cms/documents/sandefur_accessing_justice_in_the_contemporary_
usa._aug._2014.pdf.

h. N.C.Board of Law Examiners, North Carolina Bar Examination First-Time Test
Takers Pass Rate 2006-16 (2016).

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.
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ADMINISTRATION
COMMISSION - RENIESYIRyR():

TRUST AND
CONFIDENCE

COMMITTEE REPORT

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.

“OUR STATE'S CONSTITUTION REQUIRES
THAT JUSTICE '‘BE ADMINISTERED
WITHOUT FAVOR, DENIAL, OR DELAY."

North Carolina Constitution, Article |, Section 18

INTRODUCTION

North Carolina’s Judicial Branch serves a unique
and distinctive role in the state’s system of
government and in our society. The Judicial
Branch'’s courts interpret laws, settle disputes
between citizens, and conduct criminal
proceedings. Our state’s constitution requires
that this duty to administer justice be exercised
“without favor, denial, or delay.”*

It is vitally important that the Judicial Branch
maintain the public’s trust and confidence in our
court system'’s ability to provide justice for all.

According to Court Review in 1999: “A court

that does not have the trust or confidence of the
public cannot expect to function for long as an
effective resolver of disputes, a respected issuer of
punishments, or a valued deliberative body.”? If the
people of North Carolina lose faith in the courts of
our state, where else can they turn for impartial
and timely justice?

As articulated in Part One of this Final Report, the
ultimate goal of the North Carolina Commission on
the Administration of Law and Justice (NCCALJ)
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has been to improve our court system'’s ability
to achieve just outcomes and, in so doing, to
increase the trust and confidence that North
Carolinians have in their courts. To that end, the
recommendations of the NCCALJ’s Public Trust

and Confidence Committee articulate broad policy
aims for the Judicial Branch, many of which are
echoed in greater detail within the more limited
scope of the final reports of the NCCALJ’s other
four Committees.

MISSION STATEMENT AND GUIDING PRINCIPLES

The mission of the NCCAL]J is to address how
North Carolina courts can best meet 21st century
legal needs and public expectations. The role of
the Committee is to identify and evaluate factors
that influence public trust and confidence in the
judicial system and to recommend actions that
enhance this trust and confidence.

The Committee began its work by endeavoring to
understand the current state of public perception
of the state courts. Through a partnership with
Elon University Poll and High Point University
Survey Research Center, the Committee sanctioned
live-caller public opinion phone surveys in October
and November 2015.

After delving into the results of the surveys, the
Committee identified a number of foundational
principles that our state courts must abide by to
enhance the trust and confidence of the public that
they serve. Those principles describe a state court
system that must:

e Be ACCESSIBLE to the people;

e Bean EFFICIENT user of the
public’s most precious commodity,
its time;

e Ensure outcomes that are both FAIR
and IMPARTIAL;
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e Be ACCOUNTABLE to the public
as the ultimate stakeholder group; and

e Engage in regular and ongoing SELF-
EVALUATION to make improvements
where needed.

These guiding principles led the Committee to
focus on the following goals aimed at increasing
public trust and confidence in the courts of North
Carolina, listed here and discussed in greater
detail within this report: conducting recurring
public opinion surveys; promoting fair and
equal access to the courts; eliminating actual
and perceived bias in the courts; providing for
the just, timely, and economical scheduling
and disposition of cases; enhancing access to
information and court records; recommending
a selection process that ensures well-qualified
and independent judges; and strengthening
civics education.

These goals are discussed in the body of this
report, followed by a set of specific action

items recommended by the Committee to meet
these goals, organized by goal and by principle.
Pursuit of these goals will foster the reform and
commitment necessary for the North Carolina
judicial system to promote the utmost public trust
and confidence.



Throughout its work, the Committee held ten
public meetings during which experts and judicial
stakeholders gave presentations related to public
perceptions, court performance, judicial selection,
access, and fairness. The information shared in
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these presentations educated the commissioners
and provided a launching point for further
inquiry, discussion, and consideration. A list of the
presentations and presenters is available on the
NCCAL]J website at www.nccalj.org.

GOALS

ENSURING WELL-QUALIFIED AND
INDEPENDENT JUDGES

Nothing is more fundamental to our system of
justice than having qualified, independent judges
to settle disputes. While 60% of respondents

in the 2015 surveys agree that judges make
decisions based on facts, 76% do not believe

that courts are free from political influence.
Respondents generally believe that judges’
decisions are influenced by political parties
(76%) and by the fact that they must run for
election (75%). Moreover, judges’ salaries

often lag behind the salaries of their attorney
counterparts with equivalent years of experience
in the legal profession, and inadequate salaries
threaten the Judicial Branch’s ability to attract
and retain qualified judges.?

In order to enhance and preserve the highest
degree of judicial integrity, fairness, and
impartiality, the Committee recommends that
the General Assembly take steps to minimize

the perceived impact of judicial elections on our
system of justice by changing how judges and
justices are selected and retained. The Committee
further recommends that the General Assembly
take action to secure sufficient funding for the
Judicial Branch to ensure that judges and justices
are provided competitive compensation packages
to attract and retain qualified judges.*

The Committee also urges the General Assembly
to tie the number of judges and justices on a given
court to the workload of the relevant court. The
use of other non-empirically based considerations
to determine the number of judges and justices
threatens public trust and confidence.

CONDUCTING A RECURRING
PUBLIC OPINION SURVEY

To more effectively serve the public and to
maintain and increase public trust and confidence,
the Judicial Branch must periodically gauge how
the public perceives North Carolina’s courts.

The best source of the public’s perception of

the Judicial Branch is the public itself. The 2015
surveys conducted by Elon University Poll and
High Point University Survey Research Center
have been instrumental in shaping the work of the
Committee.®

The Committee recommends that the Judicial
Branch establish and conduct a survey once every
two years to measure public opinion regarding the
operation of the courts. The survey should seek

to measure the public’s perception of fairness,
timeliness, administrative efficiency, and general
operation, among other factors that may be
identified. The survey also must be sensitive to
varying perceptions among different demographic
groups. By evaluating the survey results from
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year to year, the Judicial Branch will be in a

strong position to address perceived weaknesses,
either substantively or through public relations;

to track progress over time; and to capitalize on
acknowledged strengths. The Judicial Branch

also should engage in systematic surveying of
court system users through periodic in-person
courthouse surveys and continuous online surveys
for those accessing the court system through its
public website, www.NCcourts.org.

PROMOTING FAIR AND
EQUAL ACCESS TO THE COURTS

North Carolina’s courts must be accessible to

the people of our state, regardless of economic,
social, or ethnic background. Yet the 2015 surveys
found that a majority of respondents (73%) do not
believe that most people can afford to bring a case
to court. Moreover, 76% of survey respondents
believe that people who have no lawyer
representing them receive somewhat worse or far
worse treatment in the courts. Much needs to be
done to increase public confidence in equal access
to the courts.

The Committee recommends that the Judicial
Branch take steps to identify and remove barriers
that impede fair and equal access to the courts.
These barriers include physical impediments,
cost factors, language issues, and the complexity
of the judicial process. Courthouses must be

able to accommodate persons with disabilities
and eliminate any physical impediments that
prohibit full access to all courthouse facilities and
operations. Citizens who cannot afford an attorney
should be able to access forms, educational
materials, and other resources that help them
understand and navigate the complicated judicial
process. Court costs should be affordable for

the average citizen, and the system must erase
cultural and language barriers.
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Fair and equal access requires simplification

of court processes where possible, manageable
court costs, cultural competence, and full physical
access.

ELIMINATING ACTUAL AND
PERCEIVED BIAS IN THE COURTS

A substantial number of respondents in the 2015
surveys believe that certain groups generally
receive better treatment than others in North
Carolina courts — a perception that undermines
the Judicial Branch’s commitment to the fair
administration of justice for all. Eighty percent
(80%) of respondents believe that the wealthy
receive better treatment, while 48% believe that
white people receive better treatment. Conversely,
a significant number of respondents believe that
low-income people (64%), non-English speaking
individuals (53%), African Americans (46%), and
Hispanics (46%) receive worse treatment in the
courts. If justice is to be served without favor,
denial, or delay, the Judicial Branch must create

an atmosphere in which every person serving in
the Judicial Branch understands the importance of
bias-free courts, and every person who interacts
with the Judicial Branch experiences a bias-free
environment.

Empirical studies recognize the potential for
disparate treatment based on demographic
factors, such as race, religion, gender, primary
language, economic status, or other factors.® That
potential bias may sometimes manifest itself
unintentionally and unconsciously.” To ensure

a fair and impartial process, the Judicial Branch
must acknowledge the potential for bias and train
court personnel and judicial officials to recognize
and rectify it. Uniform policies and procedures,
together with consistent decision-making
processes, will help minimize disparate treatment
among similarly situated parties.® Finally, a



workforce that reflects the diversity of the people
who interact with the judicial system is critical to
promoting greater understanding and acceptance
of cultural differences and reducing the potential
for bias.’

The fair administration of justice requires a
commitment to uniform policies and procedures,
impartial decision-making, cultural competence,
a diverse workforce, and an overall bias-free
environment.

PROVIDING FOR THE JUST, TIMELY,
AND ECONOMICAL SCHEDULING
AND DISPOSITION OF CASES

As stewards of public resources and individual
citizens’ time, Judicial Branch officials must
strive to operate a court system that facilitates
the just, timely, and economical scheduling and
disposition of cases. This includes a commitment
to minimizing trips to the courthouse by citizens
and attorneys when feasible. Public perception is
that the state’s courts fail to achieve this goal, as
only 25% of survey respondents agree that cases
are resolved in a timely manner.

The Committee recommends that the Judicial
Branch evaluate methods and take actions

to encourage the just, timely, and economical
scheduling and disposition of cases. Such actions
include evaluation of case management strategies
that encourage more efficient handling of

cases by a single judge, the timely and efficient
resolution of hearings and matters before the
court, and the increased use of firm scheduling
orders and deadlines. Using improved technology
and performance metrics, the Judicial Branch
should be well poised to regularly monitor court
performance, identify areas for improvement,
minimize inefficiency, and encourage best
practices among jurisdictions. The Judicial Branch
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also should focus on improving the efficiency of
its interaction with public actors by eliminating
unnecessary trips to the courthouse for jurors,
witnesses, parties, and attorneys.

In addition, in an effort to assist the state’s

federal court counterparts in the just, timely,

and economical resolution of their cases, North
Carolina should consider whether to adopt a
process by which federal courts may certify
questions of North Carolina law to the Supreme
Court of North Carolina. North Carolina is the only
state that does not have such a process.*°

ENHANCING ACCESS TO
INFORMATION AND COURT RECORDS

Participation in the judicial process can be
challenging, even for those with knowledge of

the law. For those without such knowledge, the
process can be especially difficult to navigate.
People seeking general information may be
unaware of what information is available and how
to access it. Parties and self-represented litigants
may lack sufficient information and resources

to guide them through a sometimes complicated
process. Information is power, but channeling that
power requires open access to information and
resources.

The Committee recommends that the Judicial
Branch enhance access to court records,
information, and resources to the greatest extent
possible. The courts must use technology to
increase the availability of electronic records and
information and to minimize the need to visit

the physical courthouse. Judicial stakeholders
should explore ways to expand the availability

of legal assistance for low- and moderate-income
individuals and to create staffed self-help centers
to provide assistance for self-represented litigants.
In addition, general information about court
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processes, procedures, and operations should be
readily available electronically.

The fair administration of justice depends on an
informed citizenry equipped with understandable
legal forms, convenient access to public records,
and information and resources that help them to
navigate complicated judicial processes.

STRENGTHENING CIVICS EDUCATION

A low percentage of respondents in the 2015
surveys (13%) indicated that they were very
knowledgeable about our state courts. Increased
citizen understanding of the administration of
the state court system is strongly and positively
correlated with the public’s trust and confidence
in the day-to-day functioning of our state

courts. Civics education serves to foster citizen
engagement and increase transparency — two
overarching principles that are widely recognized
to enhance the public’s trust in its government
institutions.

The Committee recommends that the Judicial
Branch strengthen civics education in North
Carolina among school-aged children and adults
through curricula enhancements, programmatic
materials, increased social media, and court-user
information at first point of contact with the court
system. School-aged children should learn early

on the importance of a well-functioning court
system as one of the three co-equal branches of
government. Adult citizens should understand how
an effective and efficient court system affects their
lives, even if they never come into contact with the
system itself. The Judicial Branch should empower
its officials and court staff to engage in public
service efforts related to civics education.

Lastly, when feasible, jurors, witnesses, litigants,
and others interacting with the court system
should be provided relevant background
information on the work of the courts and their
respective roles in the judicial process.

CONCLUSION AND RECOMMENDED ACTION STEPS

The Public Trust and Confidence Committee

has relied on presentations from experts,
consultations with judicial stakeholders, and
public input in shaping its work and developing
its recommendations. The expectation is that
these recommendations will result in changes
that improve the user experience in state courts
and enhance the overall level of public trust and
confidence in the North Carolina Judicial Branch.
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e ENSURING WELL-
QUALIFIED AND
INDEPENDENT JUDGES

GUIDING PRINCIPLE — Impartiality

RECOMMENDED ACTION STEPS
Separation of Powers

¢ The General Assembly should ensure
adequate funding for all Judicial
Branch functions as requested by the
Judicial Branch.



The Judicial Branch should submit its
aggregate budget needs directly to
the executive and legislative branches
for incorporation into their respective
budget documents.

The Judicial Branch should have full
authority to manage its budget and
allocate its resources with a minimum
of legislative and executive branch
controls, including a budget with
minimal line items.*!

The General Assembly should make
policy recommendations related to
the administration of justice, but
funding should not depend on actual
implementation of recommended
initiatives or policies.

The General Assembly should use
empirical workload data to determine
the need for expansion of the number
of judges or justices on a given court.

GUIDING PRINCIPLES —
Accountability, Impartiality

RECOMMENDED ACTION STEPS
Secure Tenure and Salary

The General Assembly should evaluate
the salaries, benefits, and retirement
plans offered to judges and justices to
ensure a competitive compensation
package for qualified judicial
candidates designed to attract and
retain the highest caliber of judges
and justices.'?

In order to enhance and preserve the
highest degree of judicial integrity,
fairness, and impartiality, the General
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Assembly should develop a selection
process that ensures the highest
caliber of judges and justices and
minimizes the potential impact of
campaigning and fundraising on
judicial independence and public
accountability.

GUIDING PRINCIPLE — Accountability

RECOMMENDED ACTION STEPS
Qualifications and Experience

The General Assembly should
establish minimum levels of
qualifications and experience to
qualify for service as a district court
judge, superior court judge, court

of appeals judge, or supreme court
justice.

The Judicial Branch should establish
minimum levels of qualifications and
experience for candidates appointed
to fill judicial vacancies.

CONDUCTING A

RECURRING PUBLIC

OPINION SURVEY

GUIDING PRINCIPLES —
Accountability, Self-Evaluation

RECOMMENDED ACTION STEPS

The Judicial Branch should work with
the National Center for State Courts
to establish a set of survey questions
aimed at gaining an understanding
of how people view North Carolina
courts and judges.
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The Judicial Branch should conduct a
statewide, statistically valid survey
every other year.

The Judicial Branch should compare
survey results to results from

prior surveys and issue a report
assessing the results, areas needed
for improvement, possible causes of
certain trends, and other relevant
factors identified by the survey
results.

The Judicial Branch should conduct
participant surveys, including surveys
of jurors, at county courthouses to
determine participants’ satisfaction
with the courts.

The Judicial Branch should adopt
survey methodologies that ensure
the integrity of the data collected
and provide the opportunity for
meaningful analysis.

FAIR AND EQUAL
ACCESS TO THE
COURTS

GUIDING PRINCIPLE — Access

RECOMMENDED ACTION STEPS
Physical Access

The Judicial Branch should work with
county officials to eliminate physical
impediments that hinder access to the
courts and should take appropriate
steps to accommodate persons with
disabilities.
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The Judicial Branch should ensure that
information related to the physical
addresses and locations of courthouses
are easy to find and should provide
directions to the courthouses and
available parking areas.

The Judicial Branch should work

with county officials to ensure that
each courthouse posts appropriate
signage to help citizens navigate easily
throughout the courthouse.

The Judicial Branch should work

with county officials and local law
enforcement to ensure the safety of all
employees and citizens who enter the
courthouse.

The Judicial Branch should maximize
efforts to create online service options
that do not require a trip to the
courthouse, such as electronic filing,
online payment, and disposition of
compliance offenses.

Enhanced Convenience

The Judicial Branch should work with
local judicial officials and county
officials in each county to evaluate
whether the public might be better
served by providing court services
outside of normal business hours, and,
if warranted, should work with county
government officials to establish
regular hours outside of normal
business hours in order to better serve
the public.

The Judicial Branch should work with
local judicial officials and county



officials in each county to evaluate
whether it is feasible to offer childcare
services at the courthouse in order

to enhance the public’s ability to
participate in the judicial process.

GUIDING PRINCIPLES — Access, Fairness

RECOMMENDED ACTION STEPS
Cultural Barriers

The Judicial Branch should continue to
work to eliminate language barriers
that hinder equal access to justice

by individuals with limited English
proficiency and should improve
efficiencies in the provision of
interpreting services.

The Judicial Branch should educate
employees on cultural competence and
develop initiatives to improve cultural
competence in the judicial system.

The Judicial Branch should promote
a diverse workforce that reflects the
diversity of those who interact with
the judicial system.

Before requiring participation in a
court-ordered program, treatment,
or service offered outside the
judicial process, the judicial official
should make sure that the program,
treatment, or service provider
provides appropriate language
access services to ensure meaningful
participation by the party.

Evaluating the Costs of Justice

The Judicial Branch should evaluate
costs and fees to determine whether
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those costs and fees preclude
meaningful access to the courts or
prohibit citizens from participating in
the judicial process. If warranted, the
Judicial Branch should seek legislative
changes to modify current costs and
fees.

The Judicial Branch should evaluate
the collateral consequences of costs,
fines, and fees on offenders who lack
the ability to pay and develop policies
to minimize negative consequences
based solely on inability to pay.

ELIMINATING ACTUAL

AND PERCEIVED BIAS

IN THE COURTS

GUIDING PRINCIPLE — Fairness

RECOMMENDED ACTION STEPS
Procedural Fairness'?

The Judicial Branch should develop
ongoing training initiatives for judicial
officials and court staff designed to
help them understand the principles
of procedural fairness and the public’s
perception of procedural fairness in
the judicial process.

The Judicial Branch should develop
educational materials, bench cards, and
other resources to help judicial officials
and court staff implement procedural
fairness in the judicial process.

The Judicial Branch should develop
consistent processes and procedures
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that strengthen adherence to the four
principles of procedural fairness —
voice, neutrality, respect, and trust.

¢ TheJudicial Branch should ensure
that public surveys include questions
aimed at measuring how well
individual judicial officials and court
employees, and the Judicial Branch as a
whole, are adhering to the principles of
procedural fairness.

e The Judicial Branch should develop
a pledge of fairness that should
be prominently displayed as a
manifestation of its commitment to the
principles of procedural fairness.

e The Judicial Branch should establish
an ongoing peer review process
that provides judicial officials and
court employees with continuing
feedback about adherence to the
principles of procedural fairness and
recommendations for improvement.

GUIDING PRINCIPLES —
Fairness, Impartiality
RECOMMENDED ACTION STEPS
Implicit Bias

e TheJudicial Branch should develop
training and educational materials to help
judges, magistrates, and clerks of court
understand implicit bias and to minimize
its effects on the judicial process.

e TheJudicial Branch should develop
processes and procedures that
minimize the effects of implicit bias in
each case.
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Institutionalizing a Bias-Free Environment

The Judicial Branch should collect
and analyze data to identify areas

in which there is a disparate impact
in outcomes based on identifiable
demographics, evaluate the causes of
such disparate impact, and identify
strategies to combat it.

The Judicial Branch should provide
judicial officials, court personnel,
volunteers, and other judicial
stakeholders with training and
education focused on ensuring
cultural awareness and sensitivity
in the judicial process in order to
create an atmosphere in which every
person who participates in the judicial
process understands the importance
of cultural competence and bias-free
behavior in the courts.

The Judicial Branch should develop an
evaluation process that allows peer
groups to observe court proceedings
and interactions, and should provide
feedback about adherence to the
principles of procedural fairness.

The Judicial Branch should work
with stakeholder organizations to
create training opportunities for
court personnel to increase cultural
awareness and attain a better
understanding of diversity issues.

The Judicial Branch should enhance
efforts to make members of the

public aware of complaint procedures
against judicial officers and court
personnel, and should make sure that
investigations are transparent and fair.



e PROVIDING FOR

THE JUST, TIMELY,
AND ECONOMICAL
SCHEDULING

AND DISPOSITION
OF CASES

GUIDING PRINCIPLE — Efficiency

RECOMMENDED ACTION STEPS
Case Management

The Judicial Branch should evaluate
the methods by which cases may
be assigned to a single judge for the
duration of the case.

The Judicial Branch should continue to
evaluate circumstances under which
mandatory early mediation or other
Alternative Dispute Resolution (ADR)
processes may resolve disputes before
significant litigation is in process.

The Judicial Branch should evaluate
technology and / or policies that would
permit resolution of certain motions
without hearings.

The Judicial Branch should continue
to evaluate the efficacy of specialty
courts where appropriate.

The Judicial Branch should evaluate
the use of realistic, firm scheduling
deadlines for both criminal and civil
cases at the outset of the case, which
may be extended only for good cause.

The Judicial Branch should evaluate
whether procedures can be put in
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place to allow certain civil and / or
criminal cases to proceed on a “fast-
track” basis.

GUIDING PRINCIPLES —
Accountability, Self-Evaluation

RECOMMENDED ACTION STEPS
Performance Metrics and Data Analysis

The Judicial Branch should establish
performance metrics, including
expected durations for different
case types, and establish goals for a
certain percentage of cases of each
type to be resolved within a specific
timeframe.

The Judicial Branch should ensure
the collection of data designed

to improve identification of and
responsiveness to delays in the court
system and to assist court officials
in evaluating their management
performance.

The Judicial Branch should establish

a system to track motions for
continuances, the parties so moving,
and the reason that the continuance is
requested.

The Judicial Branch should ensure that
data regarding court performance is
publicly available and publicized when
appropriate.

The Judicial Branch should establish
standardized procedures for data
collection, develop uniform definitions
for data fields, and minimize the
options for free-form data fields.
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GUIDING PRINCIPLE — Access

RECOMMENDED ACTION STEPS
Efficient Technology

The Judicial Branch should continue
to evaluate the increased use of video
technology for court appearances.

The Judicial Branch should continue
to evaluate and expand the increased
use of electronic filing of court
documents.

The Judicial Branch should increase
the online availability of data on its
public websites.

GUIDING PRINCIPLE — Efficiency

RECOMMENDED ACTION STEPS
General Efficiency Measures

The Judicial Branch should evaluate
methods by which juror selection and
utilization can be implemented more
efficiently.

The Judicial Branch should encourage
the sharing and discussion of best
practices across judicial districts.

The Judicial Branch should evaluate
the feasibility of providing law clerks
to superior court judges or pools of
superior court judges.

The Judicial Branch should evaluate
the feasibility of using financial
considerations to determine the
amount of court costs and fees to be
paid by civil litigants and criminal
defendants. Such methods may include
a tiered system based on the amount
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in dispute, income, or payment of
certain fees at different stages of the
litigation.

North Carolina should consider
whether to adopt a process by which
federal courts may certify questions
of North Carolina law to the Supreme
Court of North Carolina.

ENHANCING ACCESS
TO INFORMATION
AND COURT RECORDS

GUIDING PRINCIPLE — Access

RECOMMENDED ACTION STEPS
Court Forms

The Judicial Branch should improve
accessibility of standardized forms
most commonly used by self-
represented litigants.

The Judicial Branch should encourage
the use of standardized forms and
evaluate the efficacy of local forms.

To the extent that local forms continue
to be necessary, the appropriate local
judicial officials for the respective
district should ensure that local forms
are available on the Judicial Branch’s
website.

The Judicial Branch should ensure that
required forms are easy to understand
and are available online.

The Judicial Branch should explore the
development of document assembly



programs that provide capability for
electronic completion and filing of
forms in case types with a high volume
of self-represented litigants.

The Judicial Branch should include
online links to packets of forms that
should be used in connection with

a particular case type and include
instructions on how to use the forms,
prioritizing case types with the
highest volume of self-represented
litigants.

Enhancing Technology

The Judicial Branch should improve
the quantity and quality of resources
on its website and enhance the
website’s navigation and search
functions.

The Judicial Branch should provide
online electronic access to appropriate
public court records.

The Judicial Branch should expand
options for citizens to prove
compliance offenses online without a
court appearance.

The Judicial Branch should implement
a centralized calendaring website that
facilitates online search capability for
case and docket information.

The Judicial Branch should provide
real-time video and audio streaming
of proceedings before the Court of
Appeals and the Supreme Court and
should offer access to archived oral
arguments.
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Public Outreach

The Judicial Branch should continue
to expand the use of its website to
inform the public about significant
events and issues within the Judicial
Branch.

The Judicial Branch should continue
to expand its use of social media to
enhance dissemination of information
about the court system'’s programs,
services, operations, and events.

Self-Represented Litigants

The Judicial Branch should increase
information, standardized forms,

and other resources available to help
self-represented litigants navigate the
judicial process.

The Judicial Branch should establish

a centralized office to provide
information, education, and resources
for self-represented litigants via
telephone or online.

The Judicial Branch should work

with the North Carolina Bar
Association, Legal Aid of North
Carolina, Equal Access to Justice
Commission, and other justice
stakeholders to expand the availability
of legal services for moderate- and
low-income litigants.

Transcripts

The Judicial Branch should establish
a centralized repository for all court
transcripts and a centralized system
for accepting transcript requests,
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receiving payment for transcripts, and
ensuring production of a complete and
accurate transcript of the record in a
timely manner.

e TheJudicial Branch should provide
access to digital recordings of court
proceedings that are digitally recorded
if the recordings do not include
confidential material.

GUIDING PRINCIPLES —
Accountability, Self-Evaluation
RECOMMENDED ACTION STEPS
Performance Measures

e The Judicial Branch should adopt
performance metrics such as
CourTools to provide empirical data
about court performance.

e The Judicial Branch should create
and post annual reports on court
performance with a focus on empirically
based measures such as CourTools.

e The Judicial Branch should evaluate
ways to measure public trust and
confidence in the judicial system,
including adherence to the principles
of procedural fairness, and implement
initiatives aimed at addressing public
concerns and issues.

e The Judicial Branch should identify
expectations of court participants,
evaluate ways to measure how well
courts are meeting user expectations,
and develop initiatives aimed at
improving the courts’ ability to meet
user expectations.
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e STRENGTHENING

CIVICS EDUCATION

GUIDING PRINCIPLE — Access
RECOMMENDED ACTION STEPS

The Judicial Branch should work
with the Department of Public
Instruction to review the public
school curriculum and ensure that it
includes sufficient information about
the Judicial Branch and its role in
American government.

The Judicial Branch should work with
North Carolina community colleges
and universities to provide students
with information about the Judicial
Branch and its role in American
government.

The Judicial Branch should continue
to establish programs and encourage
judges to participate in community
programs that promote and enhance
civics education in schools, youth
programs, and other community
events.

The Judicial Branch should ensure
that its website provides easy access
to educational materials about the
Judicial Branch and its role in

the North Carolina system of
government.

The Judicial Branch should encourage
court officials to establish and
participate in programs that
promote student visitation to county
courthouses.



The Judicial Branch should continue
to increase public awareness of the
Judicial Branch’s speakers bureau,
which identifies judges and other
court personnel willing to provide
information or make presentations to
schools, community groups, and other
organizations interested in learning
about the judicial process.

The Judicial Branch should continue

to enhance the toolkit for participants
in the speakers bureau. The toolkit
should include presentation templates,
talking points, pamphlets, brochures,
videos, and other informational
materials that can be used to enhance
public education about the judicial
system.
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The Judicial Branch should examine
methods to make better use of the
jury duty experience to educate
citizens and provide a more positive
interaction with the courts.

The Judicial Branch should work with
the media, journalism schools, and
local media organizations to provide
training and education about the court
system to members of the media who
cover the courts.

The Judicial Branch should work with
local law enforcement agencies and
local governments to supplement

the curricula of existing citizens
academies with information and
education about the judicial process.
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TECHNOLOGY

COMMITTEE REPORT

This report contains recommendations for the future direction of the North Carolina court system as developed independently by
citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.

“ADVANCES IN TECHNOLOGY ... GIVE US THE
CHANCE TO REIMAGINE HOW COURTS AND
CITIZENS INTERACT WITH EACH OTHER."

Chief Justice Mark Martin

INTRODUCTION

Innovative use of technology can revolutionize

the way that organizations and people conduct
business and live their lives. Recent examples

of the technology revolution include Amazon’s
transformation of retail shopping as well as the
development of smartphones and mobile apps that
support banking and payment transactions.

Similarly, innovative technology has been utilized
both in state and federal courts to dramatically
improve the administration of justice. It is
critical for North Carolina’s Judicial Branch to

employ additional technology to achieve its
constitutionally mandated mission.

The implementation of technological change
brings with it the promise of a truly uniform
statewide court system as first envisioned

by the Bell Commission almost sixty years

ago. That uniformity will empower local and
statewide judicial officials to better manage
court performance through improved data-
driven decision-making, thus promoting greater
stewardship of judicial resources. It will also
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remove many of the local barriers to court access
for self-represented litigants and will increase
the service capacity of low-income legal service
providers. Additionally, through a uniform
Judicial Branch online presence, the courts can
meet and exceed expectations for public access to
courts.

People once interacted with court officials at
courthouses, face-to-face, with documents printed
on paper and no ability to make instantaneous

or remote contact. Due to its age, our current
technology reflects these traditional practices.
The preference for quick and comprehensive
online access has emerged relatively recently, but
there is no doubt that it is here to stay. As a recent

study shows, about 76% of Americans are willing
to do some court business online. That number
jumps to 86% for those under 40 years old.!

This new preference for immediate access
presents us with an opportunity. Advances in
technology, together with the desire to reduce
costs and improve the public’s access to court
services, give us the chance to reimagine how
courts and citizens interact with each other. For
instance, we can aim to drastically reduce manual
processes and reliance on paper documents. Many
state court systems have successfully transformed
themselves in a similar way, leading to both
increased efficiency and collaboration among
court officials and the legal profession.

THE TECHNOLOGY COMMITTEE AND ITS WORK

The North Carolina Commission on the
Administration of Law and Justice (NCCAL]J) is
an independent, multidisciplinary advisory body

convened by the Chief Justice of the Supreme Court

of North Carolina to recommend improvements
to the judicial system. The Technology Committee
is one of five Committees of this Commission.

As the Commission’s convener, Chief Justice

Mark Martin, recently noted, “We need to make
these changes because courts are essential — as
essential as grocery stores or the Internet. Let’s
never forget the role that judicial expertise and
judicial independence play in safeguarding the
rule of law — a role that no one else can do better,
or even equally well. If we lose business to other
methods of dispute resolution, society at large
will suffer. Courts are too indispensable to yield
in the face of better technology, so we have to
stay technologically up-to-date.” The Technology
Committee has focused on identifying significant
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ways that technology can support the Judicial
Branch’s mission of providing a fair, independent,
and accessible forum for the just, timely, and
economical resolution of the legal affairs of the
public.

The Judicial Branch’s 6,000 employees work hard
each day to carry out the Branch’s mission. The
Technology Committee’s goal is to recommend
ways that technology can enhance our court
officials’ and staffs’ efficiency and effectiveness,
and the timeliness of court processes, while at the
same time meeting the public’s expectations for
accessibility and transparency. The Committee’s
challenge is to reimagine the courthouse and to
produce a strategic plan to deliver on that vision.

The Committee held nine public meetings and
heard presentations from states that are already
using innovative technology to address the needs



of their citizens, from national court technology
experts, and from current North Carolina judicial
officials, as well as from other members of

the public. In early 2016, the consulting group
BerryDunn was retained to assist the Committee
with the legislatively mandated need to create a
strategic plan for eCourts.? The goal of an eCourts
system is to increase both the efficiency and
effectiveness of court processes by converting
the courts’ current paper-driven workflow to

an electronic one, including processes such as
filing and payment that have public interfaces. An
eCourts system will provide the foundation for
further innovation throughout the court system.
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To understand the current state of the Judicial
Branch'’s technology, BerryDunn conducted an
online survey of court employees and members of
the public, collecting responses from over 1,000
individuals. In addition, BerryDunn organized
in-person interviews with more than 200 Judicial
Branch employees and members of the bar from
across the state.

Having heard from these end users, BerryDunn
then reviewed the Judicial Branch’s infrastructure
and capabilities, and fielded reports from the other
Committees of the Commission about the role that
technology should play in their areas of reform.

ISSUES IMPACTING TECHNOLOGY

The Technology Services Division (TSD) of the
North Carolina Administrative Office of the
Courts is primarily responsible for the Judicial
Branch'’s technology needs. TSD provides network
infrastructure, hardware, software applications,
technical support, and services to more than 500
courtrooms and offices spread throughout all 100
North Carolina counties. Included in the Judicial
Branch are nearly 550 independently elected
judges, district attorneys, and clerks of court. With
the ninth largest population in the United States,
the courts of our state handle roughly 2.7 million
cases each year.

The approximately 200 permanent employees

of TSD support more than 200 Judicial Branch
software applications. They also provide ancillary
services to two dozen government agencies,
vendors, and private entities that interface with
the court system’s technology and data. The result
is an extensive, statewide, inter-agency technology
operation.

Within this context, the Committee and BerryDunn
preliminarily identified four overarching elements
that are relevant when considering the transition
to greater technological functionality in North
Carolina’s court system:

¢ Technology management
and governance;

e The business environment:
inconsistent and paper-based;

¢ Technology development:
software applications; and

e Anytime, anywhere access to services.

TECHNOLOGY MANAGEMENT
AND GOVERNANCE

Technology management and governance address
how core technology initiatives are identified,
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analyzed, prioritized, and budgeted within the
Judicial Branch. Without a governance process

in place, important technology needs may be
overlooked, less important technology projects may
be prioritized, limited technology resources may
be diluted or misdirected, and project completions
may be delayed because of short-term changes in
technology priorities. It is equally important that
a governance system considers user input when
developing software applications. Incorporating
user input will foster effective implementation
and inspire confidence in the integrity of the
progress. The Committee concluded that best
practices within the technology industry include a
governance process that involves users and fact-
based decision-making, maintains the installed
technology base, and increases simplicity.

The Judicial Branch’s technology governance
process has historically been unstructured,
irregular, and lacking external transparency.
Initiatives originate haphazardly from a
combination of internal ideas, field demands,
executive branch or local government requests, and
legislative mandates. A lack of formal technology
governance has hindered the effectiveness of
technology innovation and execution by being
vulnerable to repeated course changes, thus
making accurate and consistent budgeting and
time management of technology projects difficult,
if not impossible. A plan for structured governance
was developed by court stakeholders in 2014 and
reported to the Committee at an early meeting in
2015. The Committee has recommended that such
a governance process be formalized to ensure a
smooth transition through the eCourts process.

THE BUSINESS ENVIRONMENT:
INCONSISTENT AND PAPER-BASED

Because the purpose of technology is to solve
business problems and improve business
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processes, any use of technology must be
considered within the context of the state courts’
business environment. North Carolina’s court
system is unified, but there remains a clear lack of
uniformity with respect to the business processes
that individual courts and courthouses use.
Courts are managed based on local jurisdictional
needs, and with 100 counties and more than

500 independently elected officials, the result is
that business processes vary dramatically from
courthouse to courthouse, placing an unnecessary
barrier to transparent use of court services.
Implementing technology improvements that
accommodate a multitude of variations in local
business processes would be too costly, with
respect to both time and financial resources.

For technology initiatives to be effective and
transparent, they must be accompanied by
increased business process uniformity. Systems
must be designed to provide a comprehensive,
vigorous, and consistent set of technology
initiatives, with local variation discouraged and
not centrally supported.

Another barrier to efficiency in the current North
Carolina court business environment is that
current processes are primarily paper driven.
Over 30 million individual pages of paper are
added to state court case files each year. Official
legal records are almost entirely in paper form.
System actors describe challenges resulting from
an essentially paper-based case filing system.
Those challenges include the fact that official
decisions and notes are recorded on paper files
during court and later transposed into one of the
many supported software applications to create
an electronic index of the same actions, leading to
constant duplication of effort.

Maintaining organization of and ongoing
access to court files is labor intensive because
of the constraints of the paper environment.



Additionally, individuals report instances in
which the only record of a case disposition is
recorded on the outside of the court file before
filing it in a box or filing cabinet, never to be
entered into an electronic system for easy
future reference. Continued reliance on a paper-
based system creates data entry redundancies
and limits payment processes related to cases.
Simultaneous access to case files by multiple
parties (e.g., judges and clerks) as well as access
across county or jurisdictional lines is difficult, if
not impossible.

The physical impact of maintaining a paper-
based system also merits scrutiny. Each year,
more than four miles of shelving is needed to
maintain the new case files generated during that
year. Counties use attics, basements, and off-site
arrangements for storage.? Either old files must
be promptly archived into microfilm or digital
formats to create shelf space, or new space must
be obtained. While the staffs of clerks’ offices
have electronic indexing systems for some case
information and management tasks, paper files
still serve as the primary tool for court personnel

Judicial Branch Technology Network

Locations 250+

Courtrooms 540+

IT Components 25,000+
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to manage cases. Case files must be physically
transported throughout courthouses, no matter
what the size.

This highly paper-driven business environment
is rife with opportunity for technological
innovation, but the lack of uniformity across local
business processes is an obstacle that needs to be
thoughtfully addressed.

TECHNOLOGY DEVELOPMENT:
SOFTWARE APPLICATIONS

Software applications will require an initial
infusion of resources for development and
implementation in addition to continuous ongoing
maintenance. Software applications can be: (1)
developed in house by TSD staff and contractors,
(2) purchased off the shelf from third-party
vendors, or (3) a combination that heavily
customizes a commercial application. For example,
the state’s workhorse Criminal Case Information
System (CCIS) was developed in house and is

tied closely to North Carolina law and procedure.

Microsoft Office products like Word, Excel, and
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Outlook are off-the-shelf. And the clerks’
Financial Management System (FMS) is a
heavily customized vendor general ledger
accounting product.

The vast majority of the Judicial Branch'’s

200 applications have been developed in

house because they filled niche needs. This
approach has provided for a greater level

of technology customization interfacing

with external government agencies and

their various technology platforms and has
allowed projects to be slowed or accelerated

as agendas and funding changed. The in

house approach, however, has also resulted

in a proliferation of aging applications that

are increasingly difficult to maintain as
underlying technologies become obsolete, that
require maintenance by developers who are aging
out of the workforce, and that do not necessarily
interface well with each other or provide the
transparency that stakeholders expect and
deserve.

ANYTIME, ANYWHERE ACCESS
TO SERVICES

The 21st century public expects to manage their
lives, their finances, their health, and a host of
other things remotely from their smartphones
and other electronic devices. When considering
the business environment as it relates to public
use of technology, the predominance of the need

16-20 Years Old

Age of Existing NCAOC Enterprise-Level
Technology Applications

More than 20
Years Old Less than 5 Years Old

8 11
13%

7
12%

11-15 Years Old

Source: North Carolina Administrative Office of the Courts

for online information and supporting mobile
technology cannot be overstated. Calendars, maps,
and instructions for parties, witnesses, and jurors
must be easy to access. Software applications
must facilitate communications with key

offices, electronic payment options, and e-filing
of documents. Software applications with a
public-interfacing component must be accessible
across multiple types of devices, including
desktops, tablets, and phones. Compatibility with
smartphones is particularly important because
their widespread use throughout populations of
varying income levels will help reduce barriers

to court access. The importance of equal access

to justice has been a focal point in the Technology
Committee as well as in each of the NCCALJ’s four
other Committees.

STRATEGIC PLAN PRIORITIES

BerryDunn'’s field work and subsequent analysis
showed nearly universal Judicial Branch
employee and outside user support for innovative
technological improvements to increase the
effectiveness, efficiency, and timeliness of court
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processes. The Committee, in consultation with
BerryDunn, identified the following initiatives that
should be addressed in order for North Carolina’s
Judicial Branch to meet the technology needs of

its stakeholders. These initiatives are not ranked



because a number of them are interdependent and
may need to be developed in conjunction with one
another. The initiatives are:

e Governance;
e Metrics;
e Reporting and analytics;

e Enterprise Information Management
System (EIMS);

e Integrated Case Management System
(ICMS);

e e-Filing;
e Financial Management System (FMS);
e Electronic public access; and

e Judicial workbench.

A more extensive, technical, and detailed analysis
of each of these initiatives has been provided by
BerryDunn and can be found in the strategic plan
attached in Appendix E. Below is an overview and
summary of each of the initiatives.

e GOVERNANCE

As stated earlier, the Committee recognized at the
beginning of the process the need for a principled
governance model to implement the sweeping
technology changes on the horizon. The strategic
plan specifically recommends that the Judicial
Branch operationalize the IT Governance Charter
referenced above and implement a best-practice
portfolio management framework to include
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all NCAOC technology initiatives in the eCourts
project. It is imperative that governance principles
be established at the earliest opportunity in order
to facilitate a smooth transition throughout the
rest of the technology acquisition and deployment
process.

e METRICS, REPORTING,
AND ANALYTICS

The Judicial Branch’s data system initially was

developed to collect and compile statistics about
the number of cases in the system. A master
index of criminal convictions was later added.
Systems were not conceived with the objective

of supporting the daily management of high
volume workflows. For local officials and Judicial
Branch leadership to measure court performance
effectively, replicate successes, and identify
weaknesses, the court system must be able to
collect, manage, and provide data in a useful
format. That ability does not currently exist.

In addition, policymakers and the public will
benefit from more insight into what the aggregate
data can show about the evolution of the court
system through a variety of different metrics,
such as changes to statutes, changes in case
filing patterns, and how long it takes to resolve a
particular type of case.

Initially, the strategic plan states that the Judicial
Branch must identify the metrics by which to
measure and run the baseline analysis — by
internally determining metrics, perhaps using
elements of the National Center for State Court’s
CourTools, defining data elements, and ensuring
standardization across the state. Only after
establishing baseline metrics will meaningful
reporting and analytics be widely available
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for internal and external judicial system
stakeholders.

Case counting remains the underlying purpose
for many of the Judicial Branch'’s case tracking
systems, and, although it provides valuable
information about the status of a case, it affords
little information about the case’s progression
through the system. This hampers effective
data-informed management decisions because
system actors are unable to determine points

in the case management process that require
improvement. In addition, many data fields in

the current case tracking systems lack standard
written definitions, and this lack of uniformity in
data entry creates barriers to meaningful analysis
of the data that has been collected. Finally,

as previously noted, much of the information
pertaining to a case that would be valuable for the
purpose of analysis is maintained only on paper.
As aresult, it is difficult, if not impossible as a
practical matter, to access simple data.

These burdens on data availability prevent
effective management of both the overall court
system and the local needs of judicial system
stakeholders across the state. Ineffective
management can result in delays, inconsistent
outcomes for parties, and legislative concern
regarding stewardship of resources. Several of the
NCCALJ’s companion Committees have stressed
the importance of improving the timeliness and
efficiencies of our courts. Public polling data from
the Public Trust and Confidence Committee shows
that the public is deeply concerned about delays in
the administration of justice. Good stewardship of
the courts supported by good data will positively
affect every aspect of the Judicial Branch.

Significantly, Judicial Branch employees note
that when data is in a format that allows for
reporting, the reports provided are both useful

88-NCCALJ Final Report

and informative. However, they also observe

that current reporting must be accomplished by
requesting new reports to be developed by TSD
and the Research and Planning Division, which
gets back to the issue of governance. Access to
self-service information is limited in the courts,
requiring days of staff time to produce and execute
areport. Innovative technology solutions should
offer real-time performance dashboards, providing
both baseline data measurements and additional
analytical modification for use by local officials
and the public alike. The NCCALJ’s Public Trust
and Confidence Committee has also emphasized
greater access to information, because the court
system’s inability to respond to its perceived
shortcomings negatively affects public trust.

The demand for data in a usable format will

only continue to grow. It is important for data

to be available, complete, accurate, timely, and
consistent throughout the court system. Similarly,
use of standardized definitions is essential as the
Judicial Branch implements court performance
measures, such as CourTools. As the emphasis

on data shifts to predictive analytics, such as
assessing at case initiation whether a civil case
will be simple, general, or complex in order to
determine likely resourcing needs, the integrity
of the data and the use of standardized definitions
become increasingly important.

e ENTERPRISE
INFORMATION
MANAGEMENT
SYSTEM (EIMS)

TSD has procured a document management

system or EIMS — a secure electronic repository,



which will be integrated with other eCourts
elements, used to store, retrieve, archive, and
associate a variety of documents with cases. The
current process of relying upon physical access to
court documents must give way to digital access in
order for the system to progress.

Electronic document management provides a
critical foundation for the remainder of the system
and should support the transition from paper-
based to digital files over time, while increasing
electronic access to those files from anywhere at
any time by both court employees and the public.

e INTEGRATED CASE
MANAGEMENT
SYSTEM (ICMS)

More than one million criminal and non-criminal

citations — primarily traffic-related — enter the
courthouse electronically each year.* In most
instances, however, this information is then
printed out and a physical file is created. This
manual process contributes significantly to the
estimated 30 million pieces of paper that are
added to state court case files annually.

In addition, selected data from paper files is
manually keyed by authorized personnel into one
or more of the Judicial Branch databases, to be
accessed by various software applications. Lack
of a single repository for case data significantly
decreases efficiency, requires redundant data
entry, and requires users to log into multiple
systems, often toggling between them, to
complete a business process. A single, integrated
case management system would save valuable
employee hours as well as reduce data entry
errors.
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An Integrated Case Management System (ICMS)
will allow electronic processing functionality for
all case types to record, track, and manage events
from case initiation through case disposition,
using thorough, flexible workflows that generate
automated reminders and electronic notifications.
The process of calendaring cases could benefit
greatly from this system. To create, update,

and distribute calendar information is time
consuming, often requiring redundant data

entry, and resulting in some courts creating their
own “workarounds” (e.g., Google calendars). An
electronic calendaring system that is automatically
populated through a case management system
would be easily accessible by both court employees
and the public.

e CENTRALIZED
ELECTRONIC FILING

Electronic filing is a means to submit documents
and / or information into the EIMS and ICMS.
This may occur through fillable forms or scanned

documents. The e-filing system could evaluate and
respond to events or initiate tasks in the ICMS.
Electronic filing without robust EIMS and ICMS is
of little value to the court system. Today, electronic
filing is nominally an option with North Carolina’s
appellate courts, the business courts, and four
pilot sites for civil cases.”

North Carolina’s unified court system will

be strengthened by the implementation of
mandatory statewide electronic filing. In the
near term, high-volume and forms-driven case
types may present the greatest opportunity

for significant and immediate savings and
convenience. While some filings may still require
paper to be converted to an electronic format
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for storage at a later date, the document should
be retrievable through an integrated case
management system. A case should be maintained
by an electronic workflow that allows varied
dashboard views for court officials and parties,
depending upon their role within the court
system. Functionality should give individuals the
ability to manipulate documents and information
at the case level. The Civil Justice Committee has
observed that uniform, technology-enhanced
filing has the potential to make representation
of indigent clients less burdensome for both the
lawyers and the litigants themselves.

The use of electronic filing and electronic
information management systems will require

a thorough review and revision of filing and
recordkeeping rules prior to implementation.
This will ensure that all parties — including
self-represented litigants — have equal access
and understanding. It will also ensure that the
rules address changes necessitated by electronic
filing. Training both internal and external
Judicial Branch stakeholders will be essential
and may be accomplished by a combination of
in-person training and the creation of web-based
instructional videos. Developing integrated
e-filing, EIMS, and ICMS is critical in order to
achieve the successful modernization of the court
system.

e FINANCIAL
MANAGEMENT
SYSTEM (FMS)

The Judicial Branch should determine the

requirements for a financial management system,
which will integrate with ICMS, make real-
time adjustments at the clerk’s office cashier’s

90-NCCALJ Final Report

IN FISCAL YEAR
2015-16,
$737,000,000+
WAS PROCESSED
IN CLERKS’ OFFICES
ACROSS THE STATE.

North Carolina Judicial Branch Annual Report:
July 1, 2015 — June 30, 2016

window, support multiple charge codes, accept
payment through multiple means, generate a
statement, produce management reports, export
and transmit transaction activity, and provide
the ability to maintain case-related transaction
activity. Staff using the current Financial
Management System (FMS) report significant
redundancies and inefficiencies with the system.
Specifically, the system does not integrate well
with the case management systems, requiring
paper printouts of financial obligations and
access to multiple systems (FMS and a case
management system) to cross-reference the
obligations. The Committee sees substantial
benefits from rolling the financial management
system into a single integrated case management
system, and the recommendations from the
strategic plan have the opportunity to yield
significant benefits for clerks and their staffs, as
well as for the public.

e ELECTRONIC
PUBLIC ACCESS

Electronic public access will provide the

public with access to available Judicial Branch



information (including information from ICMS)
through self-service kiosks and personal devices;
web-based capabilities will provide the ability to
conduct online searches of publicly available court
records and documents, submit online payments,
complete online forms, etc.

Many clerks interviewed during BerryDunn’s
focus groups reported that a majority of their
time is spent servicing public requests for
information — information that is a public record
but is not readily available to the public without
calling or visiting a clerk’s office. This service is
important but is also interruption-driven, causing
clerks to spend time “reorienting” themselves

to the task that they were working on before

the inquiry. A statewide effort to make basic,
relevant courthouse information available online
will improve clerk’s office productivity, customer
service, and transparency. In addition to making
information available online, the clerk’s office
should be able to provide the public with the
option to conduct many other routine transactions
online.

From a customer service standpoint, maintaining
information available online saves individuals
from having to take time off of work to drive to
the courthouse. Making forms available online,
creating portals for the submission of documents
to the courthouse electronically, and providing
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for online payment of court costs and fees are

just three examples of the level of online access
the 21st century public has come to expect from
its institutions. As the NCCALJ’s Public Trust and
Confidence Committee notes, increased access to
the courts and to information about the courts has
the potential to foster greater confidence in our
courts.

The Judicial Branch is currently involved in a
complete overhaul of its website. In the near
future, public access to basic information such as
forms, directories, calendars, etc. should be more
easily available. Availability across platforms
focusing on mobile devices is being prioritized.

e JUDICIAL
WORKBENCH

Judicial Workbench, or a workbench for any

courthouse actor, will serve as a dashboard /
portal application that provides the electronic
tools to meet the specific case processing, judicial
decision-making, and management needs of

trial court judges on the bench and in chambers.
Dashboards should enable staff to interact
digitally regarding all types of matters handled
within the courthouse.

CONCLUSION

The Technology Committee has gathered a
tremendous amount of information during the

last fifteen months. The Committee envisions a
court system that will fulfill the vision of a 21st
century courthouse — where technology is used
to enhance efficiency, effectiveness, and timeliness

of process, leading to greater public access to and
increased confidence in the courts.

As we look to that future, let us continue to bear

in mind three principles to guide us in the tasks
ahead. First, we must continue to be responsible
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stewards of the resources that we have been
given, and that we will eventually pass on to the
next generation. Second, we must work to restore
public trust and confidence in the judicial process
and in our courts. Finally, it is of vital importance
that we always look to improve access to justice
for all citizens.

We live in a time of great transition in our society,
and our courts play an important role in this
changing environment. The digital age has brought
new ways to connect to each other and to the
world around us. But it also has led to new dispute
resolution options for the people that we serve.
Our goal should be to modernize our courts to
keep up with the digital revolution, and to make it
as easy as possible for our stakeholders to interact
with the court system and conduct business with
our courts. If we intend to keep pace with the
competition, we need to view litigants the way that
we would view customers in a marketplace — not
in a way that shortchanges justice, but in a way
that recognizes that people have choices. And if
our courts are too costly, too complicated, or too
slow, the citizens that we serve will try to address

their legal needs outside of the court system, often
to their own detriment.

By modernizing the resources that we have, we
can continue to be responsible stewards of those
resources. By working toward greater access to
justice for all, we can all do our part to secure
equal justice under law. And not incidentally,

we can increase public trust and confidence

in our courts through these efforts. As our
courts do justice in every case — as they treat
every citizen and every party with fairness and
respect — prospective litigants will entrust more
of their disputes to us, further promoting justice
and fairness.

As Chief Justice Mark Martin recently remarked,
“Advances in technology, together with the desire
to reduce costs and improve the public’s access

to court services, give us the chance to reimagine
how courts and citizens interact with each other.”
With the adoption of this technology plan, North
Carolina will join the ranks of those other states
on the vanguard of technology. North Carolina’s
citizens should expect no less.

1. National Center for State Courts, The State of State Courts: A 2014 NCSC Public Opinion Survey. Available at http://bit.

ly/2ikyK]JN. Accessed January 12, 2017.

2. PerS.L.2015-241, the Technology Committee served a dual role both as a Committee of the Commission on the
Administration of Law and Justice, and as the Advisory Committee for the eCourts Strategic Plan effort.

The Edgecombe County Courthouse was forced to close after flood waters from Hurricane Matthew engulfed the
courthouse basement in October 2016. This is a risk that the court system will continue to face as it maintains paper
records. See Lindell John Kay, “Edgecombe County Courthouse Closed Due to Flooding,” Rocky Mount Telegram, October 13,
2016. Available at http://bit.ly/2ikI2p6. Accessed November 22, 2016.

Per the NCAOC, more than 1.25 million electronic citations were issued in Fiscal Year 2016. These citations were issued
for both criminal and non-criminal violations, such as motor vehicle and seat belt, traffic, hunting and fishing, underage
drinking, and speeding violations. See http://bit.ly/2ihlzhD.

By contrast, electronic filing is now mandatory in all federal courts.

This report contains recommendations for the future direction of the North Carolina court system as developed independently by

citizen volunteers. No part of this report constitutes the official policy of the Supreme Court of North Carolina, of the North Carolina
Judicial Branch, or of any other constituent official or entity of North Carolina state government.
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Executive Summary

North Carolina stands alone in its treatment of 16- and 17-year-olds (“youthful offenders”) like
adults for purposes of the criminal justice system. In 1919, North Carolina determined that juvenile
court jurisdiction would extend only to those under 16 years old.! A substantial body of evidence
suggests that both youthful offenders and society benefit when persons under 18 years old are
treated in the juvenile justice system rather than the criminal justice system. In response to this
evidence, other states have raised the juvenile age. Notwithstanding recommendations from two
legislatively-mandated studies of the issue, positive experiences in other states that have raised the

1In 1919, the Juvenile Court Statute was passed, providing statewide juvenile courts with jurisdiction over
children under the age of 16. BETTY GENE ALLEY & JOHN THOMAS WILSON, NORTH CAROLINA JUVENILE JUSTICE SYSTEM:
A HISTORY, 1868-1993, at 4 (NC AOC 1994) [hereinafter NC JUVENILE JUSTICE: A HISTORY]. The intent of this
legislation “was to provide a special children’s court based upon a philosophy of treatment and protection
that would be removed from the punitive approach of criminal courts.” Id. at 5.
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age, and two cost-benefit studies showing that raising the age would benefit the state economically,
North Carolina has yet to take action on this issue.

After careful review, the Committee? recommends that North Carolina raise the age of juvenile
court jurisdiction to include youthful offenders aged 16 and 17 years old for all crimes except Class
A through E felonies and traffic offenses.3 This recommendation is contingent on:

(D Maintaining the existing procedure in G.S. 7B-2200 to transfer juveniles to adult
criminal court,* except that Class A through E felony charges against 16- and 17-
year olds will be automatically transferred to superior court after a finding of
probable cause or by indictment.5

(2) Amending G.S. 7B-3000(b) to provide that the juvenile court counselor must, upon
request, disclose to a sworn North Carolina law enforcement officer information
about a juvenile’s record and prior law enforcement consultations with a juvenile
court counselor about the juvenile, for the limited purpose of assisting the officer in

Z See infra pp. 24-25 for a list of Committee members and other participants.

3 Traffic offenses are excluded because of the resources involved with transferring the large volume of such
crimes to juvenile court. This recommendation parallels those made by others who have examined the issue.
See NORTH CAROLINA SENTENCING AND POLICY ADVISORY COMMISSION, REPORT ON STUDY OF YOUTHFUL OFFENDERS
PURSUANT TO SESSION LAW 2006-248, Sections 34.1 and 34.2 (2007) [hereinafter 2007 SENTENCING COMMISSION
REPORT] (excluding traffic offenses from its recommendation to raise the age); YOUTH ACCOUNTABILITY PLANNING
TASK FORCE, FINAL REPORT TO THE GENERAL ASSEMBLY OF NORTH CAROLINA (Jan., 2011) [hereinafter YOUTH
ACCOUNTABILITY TASK FORCE REPORT] (same). Consistent with prior recommendations, the Committee suggests
that transferring youthful offenders who commit traffic offenses be examined at a later date. See 2007
SENTENCING COMMISSION REPORT, at 8 (so sugges