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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
Case No. 18 CVS 014001 

  

COMMON CAUSE, et al. 

 

Plaintiffs, 

 

v. 

 

DAVID R. LEWIS, et al. 

 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

LEGISLATIVE DEFENDANTS’ RESPONSE TO  

PLAINTIFFS’ SUPPLEMENTAL BRIEF 

 

INTRODUCTION 

 The complaints lodged by Plaintiffs in their supplemental brief are unreasonable and 

should be rejected.  

 Plaintiffs complain primarily about Legislative Defendants’ search methodology and 

certain interrogatory answers.  As to search methodology, Legislative Defendants used expansive 

search terms and searched the only rational date range that would likely produce responsive 

documents.  Legislative Defendants’ approach was reasonable and, in any event, Plaintiffs have 

refused to consider any alternatives or a compromise approach.  The court should not reward their 

unreasonableness.  As to the interrogatory answers, Legislative Defendants have answered the 

interrogatories to the best of their knowledge.  That they do not recall specifics of events that 

occurred nearly two years ago, and in some cases, over eight years ago, should not be surprising, 

and Plaintiffs’ cynical complaint about the answers simply highlights their unreasonableness.      
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BACKGROUND 

 On April 3, 2019, Legislative Defendants fully supplemented their responses to Plaintiffs’ 

discovery requests.  Legislative Defendants produced 5,647 documents from the 2017 redistricting 

cycle, as well as all documents previously produced in Dickson v. Rucho regarding the 2011 

redistricting cycle. Legislative Defendants also supplemented answers to numerous 

interrogatories.   This was on top of a prior production of 1,883 pages and answers to Plaintiffs’ 

First, Second, and Third sets of interrogatories.   

 In supplementing the responses, Legislative Defendants disclosed search terms and other 

information regarding their electronic searches.  (See Strach letter of April 3, attached as Exhibit 

A)  In this Court’s Order of March 25, 2019, the Court explained that Local Civil Rule 5.7 

“requires” the disclosure of such information. (Order at 6) 

 The search terms used by Legislative Defendants were expansive.  They included the 

following:  “redistricting” OR “redistrict” OR “criteria” OR “precinct” OR “VTD” OR “compact” 

OR “compactness.”  By using the connector “OR” instead of “AND” Legislative Defendants 

pulled and had to review many more documents than were responsive to Plaintiffs’ document 

requests.  Legislative Defendants searched these terms across 39 individual custodians, which 

included the Legislative Defendants and numerous current and former staff.   

 The date range used by Legislative Defendants (July 1, 2017 through August 31, 2017) 

was based on the timeline of the Covington v. NC case which prompted the drawing of the new 

districts.  The merits decision by the Covington district court was issued in August 2016. See 

Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016).  In that decision, the district court 

required the enactment of new districts in the General Assembly’s next legislative session. Id. at 

178.  The district court later ordered a special election with a deadline to draw new districts of 

March 15, 2017. See Covington v. North Carolina, 2017 WL 44840, 1:15-cv-399 (M.D.N.C. Jan. 
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4. 2017). However, that decision was stayed by the United States Supreme Court. See North 

Carolina v. Covington, 137 S.Ct. 808 (2017). The Supreme Court issued its decision affirming the 

Covington district court merits decision on June 5, 2017. See North Carolina v. Covington, 137 

S.Ct. 1624 (2017). The district court regained jurisdiction on June 30, 2017.  See Covington v. 

North Carolina, 115-cv-399 Doc. 159. 

 On July 6, 2017, the legislative defendants in Covington filed a position statement 

requested by the court addressing, among other things, steps taken by that date to enact new plans.  

Id. at Doc. 161 (attached as Exhibit B). The legislative defendants informed the Covington court 

that their understanding of that court’s order was that their obligation was to enact new plans in 

time for the November 2018 election. Id.  They noted that they had sought and received a stay of 

the earlier order to redistrict prior to March 15 because of the disruption it would have on the 

normal course of the General Assembly’s important work during the 2017 session. Id.  The 

legislative defendants also explained that they knew they could enact new plans in time for the 

November 2018 election by waiting until the end of their 2017 session, or around July 2017. Id. 

The legislative defendants also disclosed that the only work that had taken place was to appoint 

the respective redistricting committees at the end of June 2017.  Id. at 27-29.  The legislature then 

enacted the districts challenged here on August 31, 2017.   

 On April 9, 2019, nearly a week after Legislative Defendants’ April 3 supplemental 

production, Plaintiffs objected to the date range used by Legislative Defendants and asserted that 

Legislative Defendants should also use the additional search terms of “Hofeller” and “formula.” 

(See emails attached as Exhibit C)  Plaintiffs also insisted on a date range of August 2016 through 

November 2018.1    

                                                      
1 Additionally, Plaintiffs complained about Legislative Defendants’ privilege log. On April 25, 2019 Legislative 

Defendants supplemented their privilege log and addressed this issue.  
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 Legislative Defendants ran the original search terms, plus “Hofeller” and “formula,” 

against the same 39 custodians for the date range requested by Plaintiffs.  Predictably, an enormous 

amount of data was returned.  Specifically, over 33,000 documents included hits on these search 

terms.  However, it became clear the vast majority of these hits were for documents that are 

obviously nonresponsive and have nothing to do with this case.  For example, the term “compact” 

pulls in many documents regarding HB57 the “Compact Licensure Bill,” which dealt with 

regulations to physical therapy licenses in the state and was a large topic of debate through the 

spring of 2017.  The term “criteria” pulls in nonresponsive documents regarding teacher pay, 

policy for service animals for employees of the General Assembly, and drafts of SB 582 (making 

corrections to previous statutes regarding UNC system hospitals’ ability to insure medical 

aircrafts).  This is not surprising because, as disclosed by the legislative defendants in Covington, 

no legislative redistricting was occurring prior to July 2017. 

 In light of the obvious overinclusiveness of the search terms, particularly when applied to 

the expanded date range, Legislative Defendants proposed a compromise to Plaintiffs.  Legislative 

Defendants would keep Plaintiffs’ expanded date range, but would instead run the term “Hofeller,” 

which Legislative Defendants believe would be the most likely term to turn up responsive 

documents.  (See Exhibit C)  Legislative Defendants are open to using other more targeted search 

terms that Plaintiffs could suggest. Legislative Defendants simply object to reviewing and 

producing tens of thousands of legislative documents reflecting legislative business which is  

entirely unrelated to this case. In any event, Plaintiffs flatly rejected Legislative Defendants’ 

compromise offer and refused to attempt to find a common ground of search terms and a date range 

that would make sense in light of the overinclusiveness of the original search terms over the 

expanded date range. (See Exhibit C) 
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ARGUMENT 

 A. Legislative Defendants’ Supplemental Document Production Was Adequate. 

 Legislative Defendants supplemental document production was adequate.  Legislative 

Defendants used expansive search terms over 39 individual custodians to recover responsive 

documents.   

 Plaintiffs complain about the date range used by Legislative Defendants.  But the July 1, 

2017 to August 31, 2017 represented the period of time that the legislature was actually engaged 

in and preparing for legislative redistricting and is therefore the most rational and reasonable date 

range to use.  This date range is confirmed by the filings in the Covington case.  There the 

legislative defendants explained that they did not engage in redistricting prior to July 1 because 

there was a stay of the order to redistrict by March 15, 2017, and redistricting would otherwise 

disrupt the important business the General Assembly was conducting during its 2017 session.  See 

Covington v. North Carolina, 115-cv-399 (M.D.N.C) at Doc 161. 

 North Carolina courts routinely weigh the expansiveness of discovery requests against the 

actual needs and circumstances of the case. See Reynolds American Inc. v. Third Motion Equities 

Master Fund Ltd.Eyeglasses, 2018 WL 5870626, *4 (N.C.B.C. Nov. 7, 2018) (ruling that 

defendants did not have to respond to certain document requests, because although the requests 

“may seek information relevant to this lawsuit, the net cast is too wide.”);  Brown v. Secor, 2017 

WL 3214428, at *10, at *38–39 (N.C.B.C. July 28, 2017) (party did not have to search for 

documents likely to contain irrelevant and personal information).  Here, Legislative Defendants 

provided a complete response based on search terms and a date range that was the most likely to 

return responsive documents, and have offered to produce documents from the expanded date 

range with more targeted search terms.  Plaintiffs nonetheless want to compel Legislative 
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Defendants to review tens of thousands of nonresponsive documents.  Legislative Defendants’ 

discovery obligations do not include a futile review of nonresponsive documents.  

 Moreover, when Legislative Defendants attempted to find a compromise that would use 

Plaintiffs’ expanded date range but with more targeted search terms, Plaintiffs flatly rejected any 

compromise.  They refused to work towards any resolution that would avoid court intervention.  

While Legislative Defendants remain willing to conduct a search based on compromise search 

terms, the court should not reward Plaintiffs for their obstructive conduct.  

 B. Legislative Defendants’ Interrogatory Answers Are Sufficient.  

The interrogatory answers Plaintiffs complain about request the Legislative Defendants to 

recall details of redistricting matters that occurred nearly two years ago (2017) and eight years ago 

(2011). In answering those interrogatories the Legislative Defendants provided the information 

they recall and stated they had no independent recollection other than what was already provided. 

Plaintiffs argue that it is not “complete or credible” for Legislative Defendants to answer 

in this manner.  The court should ignore this baseless attack on the integrity of the Legislative 

Defendants.  Legislative Defendants are legislative leaders who have handled hundreds of 

legislative matters since 2017 and perhaps thousands of matters since 2011.  It should be no 

surprise at all that they would not have any independent recollection of details of policy matters 

they handled years earlier.   

Moreover, where Legislative Defendants could not recall information, they went one step 

further and adopted or affirmed prior testimony that did appear to answer the interrogatory at issue.  

This is not merely referring Plaintiffs to the record; it is adopting as their answer a very specific 

piece of testimony provided in the past that is responsive to the interrogatory.  Plaintiffs’ ad 

hominem attack is insulting and should be rejected.   
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CONCLUSION 

 For the foregoing reasons, the relief requested by Plaintiffs in their “supplemental brief,” 

including their request for attorney’s fees, should be denied.   

Respectfully submitted this the 26th day of April, 2019. 

OGLETREE, DEAKINS, NASH, 

SMOAK & STEWART, P.C. 

 

By:  /s/ Phillip J. Strach  

Phillip J. Strach 

N.C. State Bar No. 29456 

Michael McKnight 

N.C. State Bar No. 36932 

phil.strach@ogletreedeakins.com 

michael.mcknight@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

Telephone:  (919) 787-9700 

Facsimile:  (919) 783-9412 

Counsel for the Legislative Defendants 

 

 

BAKER & HOSTETLER, LLP 

 

By:         

      Mark E. Braden 

      (DC Bar #419915) 

      Richard Raile 

      (VA Bar # 84340) 

      Washington Square, Suite 1100 

      1050 Connecticut Avenue, N.W. 

      Washington, DC 20036-5403 

      mbraden@bakerlaw.com 

      rraile@bakerlaw.com 

      Telephone:  (202) 861-1500 

      Facsimile:  (202) 861-1783 

Counsel for Legislative Defendants 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this date I caused the foregoing document to be served on all counsel 

of record by electronic mail in accordance with the agreement of the parties to serve documents in 

this matter electronically. 

 

 This the 26th day of April, 2019. 

 

 

By:   /s/ Phillip J. Strach    

        Phillip J. Strach 
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