STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE 18 CU$4001

COMMON CAUSE, et al.,

Plaintiffs, PLAINTIFFS’ REPLY IN
SUPPORT OF MOTION FOR
V. A ONE-WEEK EXTENSION
OF TIME FOR REBUTTAL
DAVID LEWIS, IN HIS OFFICIAL CAPACITY AS SENIOR EXPERT REPORTS

CHAIRMAN OF THE HOUSE SELECT COMMITTEE ON
REDISTRICTING, et al.,

Defendants.

Plaintiffs submit this reply brief in support ofeih motion for a one-week extension of
time to serve their rebuttal expert reports.

Legislative Defendants’ opposition to the requestetgnsion flies in the face of
representations they made to the Court at the Bpth hearing on Legislative Defendants’
request for an extension for their own expert reppoAt that hearing, counsel for Legislative
Defendants stated, on the record:

“We don't think this is necessarily a zero-sum e&sbviously the plaintiffs are
concerned that if we get additional two weeks onreports, then that then
shaves two weeks off of their rebuttal time. Téagrtainly a um, certainly a
valid point. But we believe that if the plaintifimd that they need more time on
their rebuttal reports, we believe that the caseagament order has some
flexibility built into it that some other dates ddwbe rearranged without
jeopardizing the trial date, so that they couldehmore time. We could get the
expert withess depositions done and still do tiaé preparations that is
contemplated by the case management order. So mieeseée this issue as a zero-
sum issue to give up time and take time away frioamt We think that issue
could be dealt with, frankly, I think the partiesutd probably agree on that in
some regard.”

4/30/2019 Hr’g Audio at 59:40-1:00:51. In lightthlese representations, Legislative Defendants



should be estopped from opposing Plaintiffs’ re¢fmsthe same one-week extension that
Legislative Defendants received, and at a minimwunitlative Defendants’ opposition is highly
unreasonable.

In their e-mail to the trial administrator, LegiVe Defendants now state that they
consent only to an extension for Plaintiffs’ exgétb respond to anything contained in the
supplemental reports of Legislative Defendants’eztgpthat were served May 7,” but not for
Plaintiffs’ experts to respond to Legislative Dedants’ reports that were served on April 30.
This position is untenable for multiple reasongst-Plaintiffs’ experts did not begin working
on their rebuttal reports in earnest until afteryMabecause they did not know whether and to
what extent Legislative Defendants’ reports wouldrige or be replaced entirely. Indeed, on
May 3, Plaintiffs specifically asked Legislative feadants whether they “will be serving any
further expert reports between now and the extedéedline of May 7, as this affects whether
[Plaintiffs] may seek an extension for our expetiuttal reports per the Court’s order.” Ex. A
(5/3/19 e-mail from Jones to McKnight). Legisl&i@efendants refused to answer that
guestion. They responded that they “understanatifta would like to know whether
Legislative Defendants plan to serve any additi@xglert reports on the extended deadline,” but
did not provide that informationld. (5/6/19 e-mail from McKnight to Jones).

Second, Legislative Defendants’ suggestion thainBtfs’ experts should have to serve
two separate rounds of rebuttal reports—one on 8lagnd another on June 7—is entirely
unworkable. The “supplemental” reports that tho€kegislative Defendants’ experts served on
May 7 overlap in substance with those same expepsirts from April 30, and with the other
four expert reports served by Legislative Defendamid Intervenor Defendants on April 30.

Plaintiffs’ experts each plan to submit one, strigaad rebuttal report responding to all of the



relevant defense-side experts. It would be inigffic costly, and prejudicial to Plaintiffs to ferc
their experts to parcel out two sets of rebuttpbres responding to different pieces of different
reports. Plaintiffs should not be made to beamilrelen of the situation that has arisen due to
Legislative Defendants’ discovery misconduct areldhe-week extension they received.
Having a single set of streamlined rebuttal repaitisalso be more efficient for this Court in its
ultimate review and adjudication of the merits.

Intervenor Defendants’ position is untenable fa shme reasons. It would be inefficient
and burdensome for Plaintiffs’ experts to haveegpond to Intervenor Defendants’ expert on
May 31 and then later respond separately to Ldgisl®efendants’ experts on June 7. There is
substantial overlap between the work of Interveddefendants’ expert and Legislative
Defendants’ experts, and it would not make sen$@ate separate rebuttals. In any event,
Intervenor Defendants should not be heard to camplaen the reason they did not receive an
extension is that they failed to disclose that twewld have an expert in response to an
interrogatory posing that precise question.

Finally, this Court should reject Legislative Deflants’ request (made via their e-mail to
the trial administrator) that “if the court gramiswhole or in part Plaintiffs’ request for
additional time to serve their rebuttal reports, the court also extend the date for expert
depositions by the same number of days that Fliatie allowed to serve their rebuttal
reports.” Legislative Defendants have providedegitimate reason—or legal authority—for
why their experts cannot begin to sit for deposiithe week of June 3 even if Plaintiffs’
rebuttal reports are not due until June 7. Thailsvallow the parties to complete expert
depositions by the agreed-upon deadline of June Mdving that June 14 deadline would

necessitate moving other deadlines in the Stipdl&&se Management Order, such as the



deadlines for motions limine. While Plaintiffs certainly will confer with Defelants regarding

such changes to the case schedule if the Couitestig Plaintiffs do not believe that any such

changes are warranted or needed. Legislative Daféa received an extension of time for their

expert reports, and should now have to acceptdhserjuences.

For the foregoing reasons, Plaintiffs respectfudiguest that the Court grant the motion

for a one-week extension of time, until June 7 Htaintiffs to serve their rebuttal expert reports.

Plaintiffs further respectfully request that theu@iaesolve this motion as soon as practicable so

that Plaintiffs and their experts have clarity ba fast-approaching deadline for the reports.

Respectfully submitted this the 15th day of Mayl20
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CERTIFICATE OF SERVICE

| hereby certify that | have this day served a copthe foregoing by email, addressed to

the following persons at the following addresseg&Wiare the last addresses known to me:

Amar Majmundar

Stephanie A. Brennan

Paul M. Cox

NC Department of Justice

P.O. Box 629

114 W. Edenton St.

Raleigh, NC 27602
amajmundar@ncdoj.gov
sbrennan@ncdoj.gov
pcox@ncdoj.gov

Counsel for the State Board of Elections and
Ethics Enforcement and its members

John E. Branch llI

Nathaniel J. Pencook

Andrew Brown

Shanahan Law Group, PLLC

128 E. Hargett Street, Suite 300
Raleigh, NC 27601
joranch@shanahanlawgroup.com
npencook@shanahanlawgroup.com
abrown@shanahanlawgroup.com
Counsel for the Defendant-1ntervenors

This the 15th day of May, 2019.

Phillip J. Strach

Michael McKnight

Alyssa Riggins

Ogletree, Deakins, Nash, Smoak & Stewart,
P.C.

4208 Six Forks Road, Suite 1100
Raleigh, NC 27609
Phillip.strach@ogletree.com
Michael.mcknight@ogletree.com
Alyssa.riggins@ogletree.com
Counsel for the Legidative Defendants

E. Mark Braden

Richard B. Raile

Trevor M. Stanley

Baker & Hostetler, LLP
Washington Square, Suite 1100
1050 Connecticut Ave., N.W.
Washington, DC 20036-5403
rraile@bakerlaw.com
mbraden@bakerlaw.com
tstanley@bakerlaw.com

Counsel for the Legidative Defendants

/s/[Edwin M. Speas, Jr.
Edwin M. Speas, Jr.




EXHIBIT A



Jacobson, Daniel

From: McKnight, Katherine L. <kmcknight@bakerlaw.com>
Sent: Monday, May 6, 2019 9:34 PM
To: Jones, Stanton; Riggins, Alyssa; Nate Pencook; Majmundar, Amar; Brennan, Stephanie;

John Branch; Cox, Paul; Strach, Phillip J.; McKnight, Michael D.; Raile, Richard; Stanley,
Trevor M.; Braden, E. Mark

Cc: Speas, Edwin M.; Mackie, Caroline P.; melias@perkinscoie.com;
zzz.External.AKhanna@perkinscoie.com; zzz.External. ABranch@perkinscoie.com;
Gersch, David P.; Theodore, Elisabeth; Jacobson, Daniel

Subject: RE: Common Cause v. Lewis - Scheduling Expert Witness Depositions

|Externa| E-mail

Thank you, Stanton.

We understand Plaintiffs would like to know whether Legislative Defendants plan to serve any additional expert reports
on the extended deadline of tomorrow, May 7, 2019, before working to schedule depositions. To that end, could we
agree to exchange black out dates on Wednesday, May 8, 2019?

We can look at North Carolina and D.C. and let you know if those locations work by then, too. We see Plaintiffs may
seek an extension but believe we should start at least penciling in dates.

Kind regards,

Kate

Katherine L. McKnight
Partner

BakerHostetler

Washington Square

1050 Connecticut Ave, N.W. | Suite 1100
Washington, DC 20036-5403

T +1.202.861.1618

kmcknight@bakerlaw.com
bakerlaw.com
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From: Jones, Stanton <Stanton.Jones@arnoldporter.com>

Sent: Friday, May 3, 2019 2:28 PM

To: McKnight, Katherine L. <kmcknight@bakerlaw.com>; Riggins, Alyssa <alyssa.riggins@ogletree.com>; Nate Pencook
<NPencook@shanahanlawgroup.com>; Majmundar, Amar <amajmundar@ncdoj.gov>; Brennan, Stephanie
<Sbrennan@ncdoj.gov>; John Branch <JBranch@shanahanlawgroup.com>; Cox, Paul <pcox@ncdoj.gov>; Strach, Phillip
J. <Phil.Strach@ogletreedeakins.com>; McKnight, Michael D. <Michael.McKnight@ogletreedeakins.com>; Raile, Richard
<rraile@bakerlaw.com>; Stanley, Trevor M. <tstanley@bakerlaw.com>; Braden, E. Mark <MBraden@bakerlaw.com>
Cc: Speas, Edwin M. <ESpeas@poynerspruill.com>; Mackie, Caroline P. <CMackie@poynerspruill.com>;
melias@perkinscoie.com; AKhanna@perkinscoie.com; ABranch@perkinscoie.com; Gersch, David P.
<David.Gersch@arnoldporter.com>; Theodore, Elisabeth <Elisabeth.Theodore@arnoldporter.com>; Jacobson, Daniel
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<Daniel.Jacobson@arnoldporter.com>
Subject: RE: Common Cause v. Lewis - Scheduling Expert Witness Depositions

Thanks Kate, we will absolutely work together to schedule these depositions. To that end, please let us know whether
Legislative Defendants will be serving any further expert reports between now and the extended deadline of May 7, as
this affects whether we may seek an extension for our expert rebuttal reports per the Court’s order, which in turn may
affect the scheduling of depositions.

Also, given that the case is in North Carolina and all parties have counsel in North Carolina, we believe that the expert
depositions should take place in North Carolina, especially in light of the compressed schedule and the likelihood that
many of the depositions will occur on back-to-back days and some may even need to be double-tracked. Because both
Plaintiffs and Legislative Defendants also have counsel in Washington, DC, we would not object to some of the expert
depositions taking place in DC, if that is more convenient for your out-of-state experts. Let us know.

In the meantime, we are checking on black-out dates in the June 1-14 window and will let you know.

Regards,
Stanton

From: McKnight, Katherine L. <kmcknight@bakerlaw.com>

Sent: Friday, May 3, 2019 11:22 AM

To: Theodore, Elisabeth <Elisabeth.Theodore@arnoldporter.com>; Riggins, Alyssa <alyssa.riggins@ogletree.com>; Jones,
Stanton <Stanton.Jones@arnoldporter.com>; Nate Pencook <NPencook@shanahanlawgroup.com>; Mackie, Caroline P.
<CMackie@poynerspruill.com>; Jacobson, Daniel <Daniel.Jacobson@arnoldporter.com>; Gersch, David P.
<David.Gersch@arnoldporter.com>; zzz.External.AKhanna@perkinscoie.com <AKhanna@perkinscoie.com>;
melias@perkinscoie.com; zzz.External.ABranch@perkinscoie.com <ABranch@perkinscoie.com>; Majmundar, Amar
<amajmundar@ncdoj.gov>; Brennan, Stephanie <Sbrennan@ncdoj.gov>; Speas, Edwin M.
<ESpeas@poynerspruill.com>; John Branch <JBranch@shanahanlawgroup.com>; Cox, Paul <pcox@ncdoj.gov>

Cc: Strach, Phillip J. <Phil.Strach@ogletreedeakins.com>; McKnight, Michael D.
<Michael.McKnight@ogletreedeakins.com>; Raile, Richard <rraile@bakerlaw.com>; Stanley, Trevor M.
<tstanley@bakerlaw.com>; Braden, E. Mark <MBraden@bakerlaw.com>

Subject: Common Cause v. Lewis - Scheduling Expert Witness Depositions

|Externa| E-mail|

Dear Counsel,

We would like to begin the process of scheduling depositions for expert witnesses in the first two weeks of June. For
reference, Plaintiffs’ Rebuttal Reports are due May 31, 2019, and the expert witness deposition deadline is June 14,
2019.

By our count, we have 11 depositions to schedule with experts who live in different areas of the country. Here is an
alphabetical list with what we understand to be the location for each expert:

Barber — Utah

Brunell — Texas

Chen — Michigan
Cooper — North Carolina
Hood — Georgia
Johnson — California
Lewis — California

NoukwnR



8. Mattingly — North Carolina
9. Owen - Georgia

10. Pegden — Pennsylvania

11. Thornton — Florida

We suggest that these depositions take place in central locations on coordinated dates. We recommend for location
Washington, D.C., Atlanta, Georgia, and Los Angeles, California.

Could we agree to exchange by Monday, May 6, any “black out” dates for experts between June 1 and 14?

Could we also agree to let each other know if these experts are capable of travelling to a central location for their
deposition?

We would like to work together on scheduling these depositions for the ease of all involved.
Kind regards,

Kate

Katherine L. McKnight
Partner

BakerHostetler

Washington Square

1050 Connecticut Ave, N.W. | Suite 1100
Washington, DC 20036-5403

T +1.202.861.1618

kmcknight@bakerlaw.com
bakerlaw.com
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This email is intended only for the use of the party to which it is
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby notified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting it from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

Internet communications are not assured to be secure or clear of
inaccuracies as information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any errors or omissions that are
present in this email, or any attachment, that have arisen as a result
of e-mail transmission.

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com




