
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO.: 18 CVS 014001COUNTY OF WAKE

COMMON CAUSE, et al.,

Plaintiffs,

v INTERVENOR-DEFENDANTS'
PRETRIAL BRIEF

REPRESENTATTVE DAVID R. LEWIS, IN
HIS OFFICIAL CAPACITY AS SENIOR
CHAIRMAN OF THE HOUSE SELECT
COMMITTEE ON REDISTRICTING, et al.,

Defendants.

NOW COME Defendant-Intervenors Adrain Arnett, Carolyn Elmore, Cathy Fanslau,

Connor Groce, Reginald Reid, Aubrey Woodard, and Ben York (the "Intervenor-Defendants")

and, pursuant to the Court's February 25, 2019 Order adopting the Stipulated Proposed Case

Management Order, hereby serve Intervenor-Defendants' Pretrial Brief.

I. INTRODUCTION.

Through Plaintiffs' lawsuit, they seek an order invalidating the legislative district maps for

the North Carolina House of Representatives and North Carolina Senate, passed by the North

Carolina General Assembly in 20171 lthe 
*2017 Maps") in respons e to North Carolina v.

Covington,2 and thereafter used in the 2018 elections.3 To prevail the Plaintiffs must persuade this

' H.B. 927,2017 N.C. Sess. Laws 1498-1350 (House Redistricting Plan); S.B. 691, 2017 N.C. Sess. Laws
1483-98 (Senate Redishicting Plan).
2 See Covington v. North Carolina, 267 F . Supp. 3d 664, 668-69 (July 3 I , 2017) (ordering the Legislature
to redraw portions of the district plans for the North Carolina House and Senate).
3 See North Carolina v. Covington, 138 S. Ct. 2548 (June 28, 2018) (per curiam) (ordering that the federal
district court exceeded its jurisdiction by invalidating the 2017 Maps on state constitutional grounds, and
permitting the state to use those maps in the 2018 elections).
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Court to read into the North Carolina Constitution an unarticulated standard banning political

considerations in legislative redistricting, and then proceed to find that the 2017 Maps violate that

newly created constitutional standard.

Plaintiffs contend that the North Carolina General Assembly's ("Legislature")

consideration of "political affiliations and viewpoints" in drawing the legislative district lines

violated three provisions ofthe North Carolina Constitution: (1) Article I, Section 19 ("No personal

shall be denied the equal protection of the laws[.]"); (2) Article I, Section l0 ("All elections shall

be free."); and (3) Article I, Sections 12 ("The people have a right to assemble together to consult

for their common good, to instruct their representatives, and to apply to the General Assembly for

redress of grievances[.]") and 14 ("Freedom of speech and of the press are two of the great

bulwarks of liberty and therefore shall never be restrained[.]"). Plaintiffs' legal claims will fail at

trial for, inter alia, the following reasons:

Plaintiffs' legal claims pose nonjusticiable oolitical questions for the Court. Partisan

advantage and incumbency protection are valid and lawful for the Legislature to consider in

drawing district maps. Stephenson v. Bartlett, 355 N.C. 354, 371, 562 S.E.zd 377, 390 (2002)

(Stephenson I) ("The General Assembly may consider partisan advantage and incumbency

protection in the application of its discretionary redistricting decisions . . . but it must do so in

conformity with the State Constitution."); see also Dickson v. Rucho,368 N.C. 48I, 520,781

S.E.2d 404,432 (2015) (Dicl<son 11) (acknowledging that partisan factors are valid redistricting

considerations), vacated on other grounds, Dickson v. Rucho, 137 S. Ct. 2186 (2017) (Dickson

111). Unlike claims involving the federal "one person one vote" requirement or claims of racial

gerrymandering, partisan redistricting claims are nonjusticiable political questions. See Rucho v.

Common Cause,588 U.S. _ (slip op. at *12-*13) (2019) (citing Hunt v. Cromartie,526 U. S.
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541, 551 (1999); Gaffiey v. Cummings, 412 U. S. 735, 753 (1973)) (holding that whether

legislatures may take partisan interests into account when drawing district lines is a nonjusticiable

political question under the federal Constitution); see also Cooper v. Berger, 370 N.C. 392,

407-08,809 S.E.2d 98, 107 (2018) (quoting Baconv. Lee,353 N.C. 696,717,549 S.E.2d 840,

854 (2001)) (" 'The . . . doctrine excludes from judicial review those controversies which revolve

around policy choices and value determinations constitutionally committed for resolution to the'

legislative or executive branches of government."); Hoke County Bd. of Educ. v. State,358 N.C.

605,639,599 S.E.2d 365,391 (2004) (citing Baker v. Carr,369 U.S. 186, 210 (1962)) (adopting

the federal standard that renders an issue nonjusticiable "when satisfactory and manageable criteria

or standards do not exist for judicial determination of [an] issue").

It remains unclear what evidence Plaintiffs have-or could have-that would show that

the 2017 Maps somehow justify their desired reversal of precedent; what is clear, however, is that

Plaintiffs have not articulated any standard by which the Court could adjudicate claims of partisan

gerrymandering, much less a judicially discoverable and manageable standard. Indeed, although

Plaintiffs have identified numerous purported deficiencies with the2}ll Maps, Plaintiffs and their

experts have refused at all times to propose 44y alternative redistricting map that they would

contend would be in compliance with their fanciful interpretation of the law. Furthermore, the

relief that Plaintiffs seek would inflict upon the Intervenor-Defendants and other North Carolina

voters who do not share Plaintiffs' political affiliations or viewpoints the very same

"constitutional" injury of which the Plaintiffs complain-specifically,legislative district maps

drawn by a mapmaker in order to intentionally discriminate against Republican voters based on

their "political affiliations and viewpoints."
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Even if Plaintiffs' are Justiciable. Plaintiffs Cannot Show that the Lesislature Used

Its Limited Discretion to Create an Unconstitutional Partisan Gerrymander. It is undisputed that

the Legislature did not have plenary authority to draw the 2017 Maps. The redistricting process

in North Carolina is largely predetermined by federal and state constitutional standards as

demonstrated by the nine factors identified by the North Carolina Supreme Court in the Stephenson

cases. See Stephenson v. Bartlett,357 N.C. 301, 305-07, 582 S.E.2d 247,250-51 (2003)

(Stephenson II). k was constrained, among other things, by:

o The county groupings, which no parties have challenged;

o The lines used in the 201 1 Maps, which could only be changed if necessary to comply with

the Covingron decision under North Carolina's mid-decade redistricting rule, see N.C.

Const. art. II $ 5(4);

o Equal population, the whole county rule, contiguity, compactness, and a commitment to

split fewer precincts than the 2011 Maps; and

o Practical considerations, including in which counties Democratic-leaning and Republican-

leaning voters live.

(LDTX007 (listing criteria utilized by the Legislature in enacting the 20Il Maps)). The county

groupings and mid-decade redistricting rule themselves gave the Legislature no discretion into

which Senate districts to place 63.3% of the population, and into which House districts to place

46.5% of the population, in enacting the 2017 Maps. (Rebuttal Expert Report of Dr. Douglas

Johnson 3-5). The remaining criteria further constrained the Legislature's discretion, as the

Legislature had to draw redistricting maps for where people actually live, not for some hypothetical

state where Republicans and Democrats are equally distributed among geographic districts.
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In addition, the evidence will show that the 20ll Maps do not prevent the Plaintiffs from

votinginelectionsorexercisingany of theirvoting-relatedrights. Further, the2017 Mapsdonot

prevent the North Carolina Democratic Party from winning a majority of the seats in the

Legislature. Contrary to the Complaint, and assuming that the statewi de 5l%o margins received by

Democratic Party candidates is not their ceiling, the North Carolina Democratic Party should be

able to win majorities in the North Carolina House and Senate under the 20Il Maps. Democratic

Party candidates, as recently as 2008, received 55% of the statewide vote for the North Carolina

Senate, and in 2010 Republican Party candidates received 59%o of the statewide vote for the

Legislature. Plaintiffs cannot introduce evidence that winning5g% or 55Yo of the statewide vote

is impossible, or that winning such a percentage of the statewide vote would not obtain them

majorities in the Legislature. As such, under the 2017 Maps, Democratic candidates can win a

majority of the seats in the Legislature.

II. FACTUALANDPROCEDURALBACKGROUND.

North Carolina courts have traditionally recognized that a legislature's consideration of

political factors in redrawing district lines does not render the district map generated by the

Legislature illegal. Stephenson 1,355 N.C. at 371,562 S.E.2d at390; Dickson 11,368 N.C. at 520,

781 S.E.2d at 432. For example, the legislative district maps goveming the 2010 elections of the

members of the North Carolina House of Representatives and North Carolina Senate were drawn

and passed by legislative chambers that were comprised of Democratic Party majorities, who were

not constrained from taking partisan factors into account in drawing those maps. Nonetheless,

even though the lines were drawn by the Democratic majority, in the 2010 General Election the

Republican Party candidates won more than a majority of seats in both the North Carolina House
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of Representatives and North Carolina Senate and, in the process, won approximately 59%o of the

statewide vote share.

The legislative district maps at issue in this case (the 2OI7 Maps) were drawn by

Republican majorities in the North Carolina House and Senate in response to federal court

redistricting decisions holding that certain parts of the 20ll redistricting plans were

unconstitutional racial gerrymanders.a See North Carolina v. Covington, 138 S.Ct. 2548, 2550

8018) (per curiam). The 20ll Maps were approved by the Covington Court prior to the 2018

election. Id. at 2552.

Shortly after the 2018 General Election, Plaintiffs filed this lawsuit against Rep. David

Lewis, Sen. Ralph Hise, Speaker Tim Moore, President Pro Tempore Phil Berger, the North

Carolina Board of Elections ("NCSBE"), and the members of the NCSBE, contending that the

2017 Maps were the product of an unconstitutional partisan gerrymander, and that the 2017 Maps

prevented Democratic Party candidates from winning a majority of the seats in the Legislature in

both the 2018 election and future elections. After removal to federal court and remand therefrom,

this Court entered a Scheduling Order on February 1,2079, which, inter alia, set the case for trial

on July 15,2019.

On January 29, 2019, Intervenor-Defendants filed their Motion to Intervene. After

opposition from Plaintiffs, on February 26,2019, the Court entered an Order allowing Intervenor-

Defendants to intervene so long as they complied with the scheduling orders already entered in the

case. During the course of discovery, Plaintiffs and Intervenor-Defendants agreed to present live

a Two state house districts and two state senate districts were required to be redrawn by a Special Master
appointed by the Covington court, which not only resulted in those district lines changing, but, obviously,
those of adjoining districts as well. North Carolinav. Covington, 138 S. Ct.2548,2550-52 (2018) (per
curiam). Despite the fact that their Prayer for Relief requests that the 2017 Maps be thrown out in their
entirety, Plaintiffs claim they are not challenging those districts redrawn by the Special Master. (Am.
Compl. n125, p.75 (Prayer for Relief)).
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testimony from only Intervenor-Defendants Carolyn Elmore, Ben York, Reginald Reid, and

Connor Groce at tial, with Intervenor-Defendants Cathy Fanslau, Adrain Amett, and Aubrey

Woodard submitting affidavits which would comprise their trial testimony. (See Intervenor-

Defendants' Response in Opposition to Plaintiffs' Motion In Limine to Exclude Live Testimony

from More Than One Intervenor-Defendant, atp.2). Under the agreement, Intervenor-Defendants

Carolyn Elmore, Ben York, Reginald Reid, and Connor Groce were deposed prior to the close of

discovery and will be prepared to testify at trial.

Intervenor-Defendants anticipate that they will provide probative testimony at trial on,

inter alia, the following topics:

o Intervenor-Defendants' approval of their respective state house and state senate districts

under the 2017 Maps;

o To the extent that the Court finds that the Legislature discriminated against Plaintiffs in

drawing the20l7 Maps, the Court would have to engage in the same type of discrimination,

against Intervenor-Defendants, in awarding the remedies that Plaintiffs seek;

o Information about the districts in which Intervenor-Defendants live, along with facts

relating to Plaintiffs' claims and Defendants' defenses; and

o Information about Intervenor-Defendants' experience with elections conducted in their

districts and the effects of the district lines on such elections.

In addition, Intervenor-Defendants anticipate that their expert witness, Dr. Michael Barber,

will testify regarding the following opinions at trial:

o Since the mid-1970s, the partisan composition of the Legislature has been decidedly

trending Republican, and it is difficult to argue that the redistricting plans enacted by the

Legislature since 2011 have done much to affect that overall hend;
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. With regard to the relationship between the statewide vote share compared to the number

of legislative seats won, on seven (7) occasions since 2000 the political party which won a

majority of the vote share did not win a majority of the seats of the house of the legislature

for which it won a majority of the vote share. Thus, while not the most common outcome,

the 2018 seats/votes relationship is far from unique in North Carolina politics; and

o The population clustering of Democratic-leaning voters in dense, urban areas, described

by Dr. Jowei Chen in his 2013 article "Unintentional Gerrymandering: Political Geography

and Electoral Bias in Legislatures," applies to North Carolina as well; the most densely

populated parts of North Carolina tend to be those that are most supportive of Democratic

candidates, with the exception of parts of northeastern North Carolina, which are more

sparsely populated but heavily support Democratic candidates. (See LDTX154: Jowei

Chen & Jonathan Rodden, Unintentional Gerrymandering: Political Geography and

Electoral Bias in Legislatures, 8 Quarterly Journal of Political Science 239 (2013) ). This,

combined with North Carolina's whole county provision and traversal rule, facilitates the

creation of stronger Democratic-leaning legislative districts.

ilI. ARGUMENT.

Redistricting is an inherently political function that the North Carolina Constitution

reserves to the Legislature, subject to some of the most restrictive constitutional restraints in the

Union. The Whole County Provisions, Traversal rule, and the Mid-Decade Redistricting Rule

operated to prevent the Legislature from having any discretion in deciding into which Senate

district to place 63.3% of the state's population and into which House district to place 46.50/o of

the state's population. In drawing district lines for the remaining population, the Legislature was

also constrained by the rules regarding equal population, contiguity, and compactness.
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Accordingly, the Court should find that Plaintiffs' partisan gerrymandering claims are a veiled

attempt to remove the Legislature from the redistricting process, and are subject to dismissal as a

nonjusticiable political question. In addition, even if Plaintiffs' claims are justiciable political

questions, the 2Ol7 Maps are not an unconstitutional partisan gerrymander given the other factors

constraining the Legislature's redistricting discretion, other reasons besides district lines affecting

how voters vote, and that Democrats can win majorities to the Legislature if their voters turn out

at levels seen in past North Carolina legislative elections.

A. Plaintiffs' Political Gerrymandering Claims Are Nonjusticiable Political
Questions Which Should Be Reserved for the Legislature.

The political question doctrine is a constitutional doctrine derived from the North Carolina

Constitution's express separation of the three branches of state govefirment See Cooper v, Berger,

370 N.C. 392,407-08, 809 S.E.2d 98,107 (2018) (citing Bacon v. Lee,353 N.C. 696,549 S.E.2d

840 (2001). A nonjusticiable political question exists when a question "involves a textually

demonstrable constitutional commitment of the issue to a coordinate political department" or when

a "satisfactory and manageable criteria or standards do not exist for judicial determination of the

issue." Id. at 408,809 S.E.2d at 107 (quoting Bacon,353 N.C. at717,549 S.E.2d at 854) (internal

quotation marks omitted) (first factor); Hoke Cty. Bd. of Educ. v. State,358 N.C. 605,639,599

S.E.2d 365,391 (2004) (second factor). As this very Court acknowledged previously, "[p]olitical

losses and partisan disadvantage are not the proper subject for judicial review[.]" Dicl<son v.

Rucho,2013 WL 3376658, at *2 (N.C. Super. July 8, 2013), aff'd by Dicl<son v. Rucho,367 N.C.

542,766 S.E.2d 238 (2014) (Dicl<son I), vacated on other grounds by Dickson v. Ruclto,l35 S.

ct. 1843 (201s).

All three of Plaintiffs' legal claims are partisan redistricting claims, and thus are

nonjusticiable political questions because (l) the North Carolina Constitution expressly commits
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redistricting to the legislative branch,s and (2) there are no judicially discernable or manageable

standards for adjudicating partisan genymander claims. Plaintiffs expressly ask the Court to

choose sides between the competing political parties. As this Court recognized before, making

such political choices is not a proper role for the courts, and Plaintiffs' attempt to entice the Court

into this arena must be avoided.

1. The North Carolina Constitution exoressly commits redistrictine to the Leeislature.

Plaintiffs' claims are nonjusticiable political questions because the North Carolina

Constitution expressly commits redistricting to the legislative branch. The People of North

Carolina expressly commit the power to draw State House and Senate districts to the General

Assembly in the text of Article II, Sections 3 and 5 of the North Carolina Constitution. N.C. Const.

art.II, $ 3 ("The General Assembly, at the first regular session convening after the retum of every

decennial census of population taken by order of Congress, shall revise the senate districts and the

apportionment of Senators among those districts . . . ."); $ 5 ("The General Assembly, at the first

regular session convening after the return ofevery decennial census ofpopulation taken by order

of Congress, shall revise the representative districts and the apportionment of Representatives

among those districts . . . ."). Notably, political or partisan considerations are not prohibited by

Sections 3 and 5, consistent with historical norrns of redistricting. See Rucho v. Common Cause,

588 U.S. _, No. 18-422, slip op. at 8-11 (June 21,2019) (outlining the history of partisan

gerrymandering in the United States); Stephenson 1,355 N.C. at 370, 562 S.E.2d at 390. The

5 This is not to say that redistricting maps passed by the Legislature are not subject to Court challenge.
Challenges based on, e.9., the Constitution's one person one vote requirement, the Constitution's equal
protection of the law requirement with regard to racial gerrymandering, and the North Carolina
Constitution's requirements for equal population, contiguous territory, whole counties, and unsupported
mid-decade changes to the redistricting maps have been recognized by North Carolina and Federal courts.
See, e.g., Stephenson 1, 355 N.C. at 362-63, 562 S.E.2d at 384. Indeed, these constitutional requirements
materially constrain the Legislature's discretion in drawing district lines and act as a check on the
legislature's ability to have political considerations predominate over the other redistricting criteria.
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Constitution unambiguously mandates that the General Assembly redraws and reapportions state

legislative districts. ,See John V. Orth & Paul M. Newby, The North Carolina State Constitution

97-98 (2d ed. 2013). North Carolina appellate courts have consistently held that such a textual

commitment precludes judicial oversight in the absence of specific constitutional authorization.

See Bacon, 353 N.C. at 717,549 S.E.2d at 854 (citation and intemal quotation marks omitted)

(providing that anonjusticiable political question "involves a textually demonstrable constitutional

commitment of the issue to a coordinate political department"); News & Observer Publ'g Co. v.

Easley,182 N.C. App. 14,641 S.E.2d 698 (2007) (same); see also Leonardv. Maxwell,216 N.C.

89,99, 3 S.E.2d 316, 324 (1939) ("The fredistricting] question is a political one, and there is

nothing the courts can do about it. They do not cruise in nonjusticiable waters.").

Though Sections 3 and 5 require four conditions for appropriate State House and Senate

districts, Plaintiffs do not claim any violation of those requirements here.6 See N.C. Const. art. II,

$$ 3, 5; Warren Whitaker, Note, State Redistricting Law: Stephenson v. Bartlett and the Judicial

Promotion of Electoral Competition, 9l Va. L. Rev. 203, 213 (2005) (describing the four

requirements as: "(1) decennial revision; (2) one-person, one-vote; (3) contiguity of districts; and

(4) the requirement that counties not be divided"). Nor do Plaintiffs allege that the 2017 maps

violate any of the reasonable regulations enumerated by the Legislature or Congress. (Am. Compl.

fln 197-222). Instead, Plaintiffs seek to entice the judicial branch into overreaching by ruling on

a matter textually committed to the legislative branch-in direct violation of the political question

doctrine and the separation ofpowers principles expressed in the North Carolina Constitution. See

N.C. Const. art. I, $ 6 ("The legislative, executive, and supreme judicial powers of the State

6 The NAACP v. North Carolina First Amended Complaint, Wake County Case No. 1I-CVS-16940,
contained stand-alone causes of action for violation of Article II, Sections 3 and 5 of the North Carolina
Constitution. See Exhibit A - First Amended Complaint (filed on December 9,2011). Plaintiffs did not
raise claims involving violation of Sections 3 and 5 in this case.
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goveffrment shall be forever separate and distinct from each other."); State ex rel. Wallace v. Bone,

304N.C.59I,599,286S.E.2d79,83 (1982)("NorthCarolina,formorethan200years?hasstrictly

adhered to the principle of separation of powers."). Plaintiffs do not ask the court to decide

"whether the action of that branch exceeds whatever authority'' the North Carolina Constitution

grants the legislature; rather, they ask the court to "interfere with an issue committed to the sole

discretion of the General Assembly." Baker v. Can,369 U.S. 186,2ll (1962); Cooper,37O N.C.

at 409,809 S.E.2d at 108. Plaintiffs' claims are thus nonjusticiable political questions which

should be left to the province of the Legislature. The political question doctrine counsels courts

against weighing into matters textually committed to a coordinate branch of government because,

where the People have designated a function to be the sole responsibility of another branch, the

People have not granted the courts the power to force themselves into that role. See Rucho v.

Common Cause,588 U.S. at 17 (holding in part that "federal courts are not equipped to apportion

political power as a matter of fairness").

2. There are no judicially discernible or manageable standards for adjudicatins partisan
claims in N

In addition to separation of powers concerns, there is no judicially discemable or

manageable standard for determining what an "extreme" partisan gerrymander is. Plaintiffs do

not offer any sort of measurement to quantify the line past which a legislature's map drawing

activates become constitutionally impermissible partisan gerrymandering; merely declaring that

maps should be "fair" does not a discernable standard make. Rucho v. Common Cause,588 U.S.

at 17-20 (discussing how "fairness" is not a clear or manageable standard). (See Am. Compl.fl 6).

Without a discernable standard to determine what makes a purported partisan gerrymander

unconstitutional, it is up to the people of North Carolina to remedy their concerns in the next

election cycle. See Dicl<son v. Rucho,2013 WL 3376658, at*2.
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This Court cannot invalidate a redistricting plan without providing guidance to the

Legislature on how to remedy the defect. See Pender County v. Bartlett,361 N.C. 491, 507, 649

S.E.2d 364, 374-75 (2007) (acknowledging "the General Assembly's need to know with

specificityhow a defective district fails to meet constitutional statutory standards"), aff'd sub nom.

Bartlett v. Strickland, 566 U.S.1 (2009) (plurality). If the defect is "extreme partisanship," then

this Court must provide a workable measure to allow the Legislature to determine what an extreme

partisan gerrymander might be. See N.C. Gen. Stat. $ 120-2.3 (2017). The United States Supreme

Court has found partisan gerrymandering standards illusive for decades, stating:

Partisan gerrymandering claims have proved far more difficult to adjudicate. The
basic reason is that, while it is illegal for a jurisdiction to depart from the one-
person, one-vote rule, or to engage in racial discrimination in districting, "a
jurisdiction may engage in constitutional political gerrymandering." . . . To hold
that legislators cannot take partisan interests into account when drawing district
lines would essentially countermand the Framers' decision to entrust districting to
political entities.

Rucho v. Common Cause,588 U.S. at *12-13 (citing Hunt v. Cromartie, 526 U. S. 541, 551

(1999)) (other citations omitted). Those principles hold true here: While the North Carolina

Constitution and statutory provisions prohibit racial discriminatory redistricting in North Carolina,

"[t]o hold that legislators cannot take partisan interests into account when drawing district lines

would essentially countermand" North Carolina's long-standing allocation of redistricting power

to the Legislature. See id.; Warren, supra, at 203 (noting that "[f]or most of American history,

there were virtually no judicially enforceable restrictions on a legislature's power to redistrict.")

(citation omitted).

B. Even if Plaintiffs' Claims are Justiciable, the 2017 Maps are not an
unconstitutional partisan gerrymander.

Plaintiffs' central contention in this case is that the Republicans in the Legislature

instructed oothe same Republican mapmaker" who drew the 2011 legislative district maps to draw
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the 2017 Maps and "to use partisan data and prior election results in drawing new districts[,]"

resulting in "maps fwhich] are impervious to the will of the voters" such that "it [is] impossible

for Democrats to win a majority in either chamber of the legislature." (Amd Compl. 'l[J[3, 8). In

summary: politicians took politics into account in performing a role that the North Carolina

Constitution expressly delegated to politicians; Plaintiffs contend this was illegal because it

allegedly affects their ability to win political elections.

Even ifpartisan gerrymandering claims are justiciable under North Carolinalaw, Plaintiffs'

claims will fail due to an inability to show (l) that the 2017 Maps are actually "impervious to the

will of the voters", and (2) that the maps enacted by the Legislature, utilizing only the limited

discretion afforded to it under the North Carolina Constitution and the Stephen v. Bartlett and

Dicl<son v. Rucho lines of decisions, constituted unconstitutional partisan geffymanders. See

Diclrson 11,368 N.C. 481, 781 S.E.2d 460 (2015); Dicl<son 1,367 N.C. 542, 7665.8.2d238 (201$;

Stephenson 11,357 N.C. 301, 582 S.E.2d247 (2003); Stephenson 1,355 N.C. 354, 562 5.8.2d377

(2002).

1. It is not impossible for Democrats to win a majority in the Leeislature under
the 2017 Maps.

At trial, Plaintiffs will undoubtedly cite to the 2018 state legislative election results as

evidence that it is impossible for Democrats to win a majority of the Legislature under the 2Ol7

Maps. These election results do not support Plaintiffs' conclusion for a number of reasons.

The primary support that Intervenor-Defendants anticipate Plaintiffs will present for this

prospect is evidence that in 2018 Democratic Party candidates won approximately 5lYo of the two-

party statewide vote for the Legislature, but won only approximately 45%o of the seats in the

Legislature. (Am. Compl. flll 185-188). The 2018 election results, though, do not support the

conclusion that Democrats cannot win a majority under the 2017 Maps. The 2018 election cycle
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was not the first time since 2000 that the political party who has won the statewide vote for one or

the other house of the Legislature did not win a majority of seats in that corresponding house. Dr.

Barber will testify that the political party that won the statewide vote did not win the majority in

that house of the legislature in the following elections: 2000-House (Republicans won majority of

votes but not seats); 2002-Senate (Republicans won majority of votes but not seats); 2004-Senate

(Republicans won majority of votes but not seats); 2004-House (Republicans won majority of

votes but not seats); 2006-House (Republicans won majority of votes but not seats); 201S-Senate

(Democrats won majority of votes but not seats); 201S-House (Democrats won majority of votes

but not seats). (ID Exs. 5-6). Nonetheless, as Dr. Barber will testify, Republicans still were able

to break the Democrats' legislative majority in 2010 by wining approximately 59Yo of the

statewide vote.

Furthermore, the 51o/o vote share reached by the Democrats in 201 8 is not the recent ceiling

for Democrats' election results. For example, Dr. Barber will testify that in 2008 the statewide

vote share for Democratic candidates for the North Carolina House of Representatives was 55oh,

and in the North Carolina Senate it was 52%. (ID Ex. 1). Accordingly, the fact that in 2018

Democratic candidates won approximately 5IYo of the vote share but did not win a majority of

either house of the Legislature does not lead to the conclusion that Democrats can never win a

majority under the 2017 Maps. In the 2020 elections, if Democratic candidates win an additional

six (6) seats in the North Carolina House of Representatives they will win the majority; if they win

an additional five (5) seats in the North Carolina Senate they will win a majority. The fact is that

this is not the 1950s, when Democratic Party candidates won 90+o/o of legislative seats, or even

the early 1990s when they won almost 70Yo of legislative seats. (ID Ex. l). A swing of six (6) seats

in either house of the Legislature is not only possible, it has happened before- the 2010 election
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resulted in fifteen (15) seats changing from Democrat to Republican (and one moving from

Democrat to Independent) in the North Carolina House of Representatives and eleven (11) seats

changing from Democrat to Republican in the North Carolina Senate.

2. Plaintiffs cannot show that the lawful discretionary decisions made bv the
Legislature actually caused the 2017 Maps to be unconstitutional partisan
gerrvmanders.

Many factors go into whether legislative districts elect candidates of one party or another,

which include, but are certainly not limited to, where the lines in that specific district have been

drawn. As an initial matter, though, in20I7 the Legislature's discretion in drawing the maps was

constrained bV (1) the Whole County Provision and County Traversal rules which resulted in the

unchallenged County Groupings, and (2) the mid-decade prohibition on redistricting. Legislative

Defendants' expert will likely testify that, prior to the Legislature's ability to exercise 44y

discretion in drawing the lines for the 201 7 Maps , 63 .3yo of the population of the for the Senate

and 46.5Yo of the population of the State for the House of Representatives had been locked in to

place. Furthermore, even in assigning the population of the state which have not already been

locked in, the Legislature's discretion is limited. For example, while the Legislature had discretion

to draw district lines within Wake and Mecklenburg counties, the Legislature could not assign any

of the population within Wake or Mecklenburg counties to districts outside of each of those

counties due to the Whole County Provisions in the North Carolina Constitution. N.C. Const. art.

II, $$ 3, 5. These additional limits on the Legislature's discretion are important because the

Constitutional requirements ofredistricting in North Carolina, once applied to where its population

is located due to how North Carolinians have geographically sorted themselves, results in

legislative district maps that naturally favor Republicans.

t6



Dr. Barber will testify that other factors besides where district lines are located affect the

makeup of North Carolina's legislative districts. Among these factors is the unmistakable trend,

since the mid-l970s, of the Legislature's partisan composition towards Republicans. (ID Ex. 1).

It is difficult to argue that the redistricting plans enacted by the Legislature since 2011 have done

much to affect that overall trend.

Dr. Barber will also testify that the clustering of Democratic-leaning voters in higher-

density urban areas and within certain northeastern North Carolina counties, when combined with

the constitutional rules the Legislature has to follow in drawing the legislative district maps, leads

to maps with naturally more homogenous Democratic districts. (ID Exs. 7-10). Because those

districts are naturally more Democratic, the other districts-which are greater in number and have

a less homogenous Republican population-cause a natural Republican bias to a district map,

although with exposure to a true Democratic "wave" election.T

As such, the evidence will show that the Legislature properly considered political

considerations and election results data in drawing the 2017 Maps, which did not result inthe 2017

Maps being an unconstitutional partisan gerrymander. Rather, the constitutional limitations on the

Legislature's discretion in drawing the district lines, the partisan trend of North Carolina toward

Republicans, and the natural political geography of North Carolina in which Democrats cluster in

homogenous districts, as well as the actual votes cast by each North Carolina voter led to the 2018

electoral outcomes.

7 While 201 8 has been described nationally as a Democratic "wave" election, that analysis does not hold in the 201 8
North Carolina legislative elections, where Democrats barely won a majority of the two-party vote.

t7



CONCLUSION

For the foregoing reasons, inter alia, the Court should enter judgment against Plaintiffs and

dismiss their Amended Complaint in its entirety.

This the Sth day of July, 2019.

SHANAHAN LAW GROUP, PLLC

By:
John E. Branch NC # 32598
Nathaniel J. Pencook, NCSB # 52339
Andrew D. Brown, NCSB #45898
128 E. Hargett Street, Suite 300
Raleigh, North Carolina 21601
Telephone: (9 19) 856-949 4
Facsimile: (919) 856-9499
i branch@shanahanlawgro up.com
npencook@ shanahanlaw group.com
abrown@shanahanlaw group. com

Atto rneys for D efendant- Interv enor s
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Counselfor Common Cause, the North Carolina
Democratic Party, and the Individual Plaintffi

Marc E. Elias
Aria C. Branch
PERKINS COIE LLP
700 13th Street NW
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Counselfor Common Cause and the Individual
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Stephanie A. Brennan
Amar Majmundar
NC DEPARTMENT OF JUSTICE
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Raleigh, NC 27602
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Counsel for the State of North Carolina and State
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R. Stanton Jones
David P. Gersch
Elisabeth S. Theodore
Daniel F. Jacobson
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david. gersch@amoldporter. com
Elisabeth. Theodore@amoldporter.com
Daniel j acobson@amoldporter. com
Counselfor Common Cause and the
Individual Plaintffi

Abha Khanna
PERKINS COIE LLP
1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
(206) 359-8000
akhanna@perkinscoie. com
Counselfor Common Cause and the
Individual Plaintffi

Phillip J. Strach
Michael McKnight
Alyssa Riggins
OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.
4208 Six Forks Road, Suite 1100
Raleigh, NC 27609
Phillip. strach@o gletree. com
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Mark E. Braden
Richard Raile
Trevor Stanley
Baker & Hostetler, LLP
Washington Square, Suite 1100
1050 Connecticut Ave., NW
Washington, DC 20036-5403
rraile@bakerlaw.com
mbraden@bakerlaw.com
tstanley@bakerlaw. com
Couns el for Legis lative Defendants

This the Sth day of July 2019.

SHANAHAN LAW GROUP, PLLC

By:
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lohn'E. Branch IU, NCSB # 32598
Nathaniel J. Pencook, NCSB # 52339
Andrew D. Brown, NCSB #45898
128 E . Hargett Street, Suite 300
Raleigh, North Carolina 27601
Telephone: (9 19) 856-9494
Facsimile: (9 19) 856-9 499
j branch@shanahanlaw group. com
npencook@ shanahanlaw group. com
abrown@ shanahan law group.com
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