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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

| nn SUPERIOR COURT DIVISION
COUNTY OF WAKE aay nec 29 P e 20 21 CVS 015426

W I A

N O R T H C A R O L I N A L E A G U E OF,

C O N S E R V A T I O N V O T E R S , I N C ; , ? e t - a k s - - - * ° ° 7

REBECCA HARPER, et al., C O M M O N CAUSE A N D HARPER
PLAINTIFFS? J O I N T

COMMON CAUSE, M O T I O N TO STRIKE
SEAN P. T R E N D E A F F I D A V I T

Plaintiffs,

Vv.

R E P R E S E N T A T I V E D E S T I N H A L L , in his

o f f i c i a l capaci ty as Cha i r o f the House Standing

Commi t tee on Redist r ic t ing, et al.

Defendants.

Pursuant to No r th Caro l ina Rules o f C iv i l Procedure 26(b) (4) ( f ) and 37, No r th Caro l i na

General Statute, Section 8C-1, Rules 702, 703, and 705, Common Cause and Harper Plaintiffs

joint ly move to strike the affidavit submitted by Sean P. Trende on December 28, 2021 on behalf

o f Legislative Defendants, including its Exhibit A ?rebuttal report?, because i t (1) does not contain

any expert analysis; (2) is an improper rebuttal report because it does not contain any actual rebuttal

evidence; and (3) is untimely pursuant to the Court?s December 13, 2021 Case Scheduling Order

to the extent it is considered an expert report.
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ARGUMENT 
 

A. The Trende Affidavit Contains No Actual Expert Analysis. 

The affidavit submitted by Sean P. Trende (“Trende Affidavit”) does not qualify as an 

expert report under North Carolina’s rules because it does not contain Mr. Trende’s opinions or 

analysis, nor does it offer any specialized knowledge to assist the Court.  Mr. Trende did nothing 

more than review the Complaints in this case, and create a colorful demonstrative purporting to 

show which districts were mentioned by each Plaintiff in their respective Complaints.  Such a 

demonstrative could have been completed by counsel. 

In Exhibit A, Mr. Trende states that he “created [] images” by “examin[ing] the Complaints 

filed by plaintiffs in this action” and “examined whether districts were challenged as either partisan 

gerrymanders or districts that diluted minority voting power.”  Trende Aff., Ex. A ¶ 27.  Based 

solely on the information contained in the Plaintiffs’ Complaints, Mr. Trende states that he then 

“color-coded the districts by plaintiff groups, based upon who challenged which districts.”  Trende 

Aff., Ex. A ¶¶ 28, 29.  This is the entirety of his “expert rebuttal report.”  It does not contain any 

analysis or expertise; it is simply a color-coded summary of information purportedly contained in 

the Plaintiffs’ Complaints.1  

The “examination” performed by Mr. Trende is not an expert opinion, but only actually 

required reading the Plaintiffs’ Complaints.  Simply put, this “examination” requires no opinion 

or expertise.  Mr. Trende provides no opinion in Exhibit A, and the facts he purports to recount 

about which districts are mentioned by each Plaintiff are readily available by simply reading 

Plaintiffs’ Complaints.  He does not offer any scientific, technical or other specialized knowledge 

that can assist the Court to understand the evidence or to determine a fact in issue.  N.C. Gen. Stat. 

 
1 To be clear, this Motion does not concede that Mr. Trende’s summary is accurate.   



3 
 

§ 8C-1, Rule 702.  There is, therefore, no colorable argument that the Trende Affidavit is an expert 

report, and should therefore be stricken.   

B. The Trende Affidavit Contains No Rebuttal Evidence. 

 While Mr. Trende attests to submitting a “rebuttal report attached to this affidavit as Exhibit 

A,” the Exhibit contains no mention, let alone any rebuttal, of any evidence in any of Plaintiffs’ 

expert reports or any other evidence exchanged on December 23, 2021.  

 On December 23, 2021, pursuant to the Court’s December 13, 2021 Case Scheduling 

Order, Plaintiffs submitted to the parties and the court several expert witness reports including 

reports by Professor Daniel Magleby, Professor James Leloudis, Dr. Jonathan Mattingly, Dr. Jowei 

Chen, Dr. Christopher Cooper, Dr. Wesley Pegden, and Dr. Moon Duchin.  North Carolina Rule 

of Civil Procedure 26(b)(4)(f)(2) allows rebuttal reports to be admitted if they are “intended solely 

to contradict or rebut evidence on the same subject matter identified by another party.”  Legislative 

Defendants submitted the Trende Affidavit on December 28, 2021 as a “rebuttal report.”  See 

Trende Aff. ¶ 3 (attesting that he has “personally prepared the rebuttal report attached to this 

affidavit as Exhibit A”).  However, Exhibit A does not address or mention any of Plaintiffs’ 

experts’ opinions, much less attempt to rebut, contradict, or disprove any of Plaintiffs’ experts’ 

opinions.  Rather, Exhibit A includes over five pages of “Expert Credentials” (Trende Aff., Ex. A 

¶¶ 5-25) followed by less than a page of “Summary of Work Performed” (Trende Aff., Ex. A ¶¶ 

26-29), which simply describes how Mr. Trende “color-coded” certain districts mentioned by 

Plaintiffs in their Complaints based entirely on information contained in Plaintiffs’ Complaints 

and disclosed well before December 23.   

Nothing contained in the Trende Affidavit contradicts, rebuts, or even mentions Plaintiffs’ 

evidence or any opinions contained within the expert reports submitted by Plaintiffs on December 
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23, and nothing in the Affidavit relies on any information that was not fully available before 

December 23.  The Trende Affidavit is, therefore, not a proper rebuttal report and should be 

stricken.   

C. Mr. Trende’s Affidavit is Untimely. 
 
Because the Trende Affidavit is not a rebuttal report, it needed to be disclosed by December 

23, and it should be excluded as untimely (even assuming it qualifies as proper “expert” opinion).  

In the Court’s December 13, 2021 Case Scheduling Order, the Court clearly set forth the schedule 

for “the purpose of efficient management of these matters.”  Order at 1.  The Order set the 

“Deadline for parties’ exchange of evidence (in the form of expert witness reports, fact witness 

affidavits, and exhibit lists)” as December 23, 2021.  Order at 5.  All parties must abide by 

scheduling orders regarding expert disclosures.  N.C. R. Civ. P. 26(b)(4)(f).  Accordingly, the 

Defendants had until December 23 to submit expert witness reports.  Instead, the Trende Affidavit 

was submitted on December 28, five days later.   

The Court should accordingly exclude the Trende Affidavit as untimely.  Where a party 

“fails to provide timely disclosure under [Rule 26], the court may, upon motion, take such action 

as it deems just, including ordering that the party may not present at trial the expert witness for 

whom disclosure was not timely made.”  N.C. R. Civ. P. 26(b)(4)(f)(2).  Legislative Defendants 

never sought an extension of time to designate Mr. Trende as an expert and have not offered an 

explanation for the late designation.  In such circumstances, the exclusion of the Trende Affidavit 

is proper.  See Briley v. Farabow, 348 N.C. 537, 547-548, 501 S.E.2d 649, 655-656 (1998); Myers 

v. Myers, 269 N.C. App. 237, 255-256, 837 S.E.2d 443, 456 (2020) (court has inherent authority 

to exclude expert testimony due to untimely disclosure); In re Pedestrian Walkway Failure, 173 
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N.C. App. 254, 264–65, 618 S.E.2d 796, 803–04 (2005) (affirming trial court’s enforcement of 

court ordered deadlines and exclusion of expert due to late disclosures).   

Given the truncated trial schedule, and the limited time that the parties have to conclude 

depositions and prepare for trial, each day matters.  Legislative Defendants submitted the Trende 

Affidavit five days late, when many of the experts had already been scheduled for depositions, and 

offered no explanation for the untimely submission.  Plaintiffs would suffer harm and prejudice if 

the untimely (and inaccurate) Trende Affidavit was permitted into the record and Mr. Trende were 

permitted to testify at trial as an untimely disclosed expert.  It is therefore proper to strike the 

Trende Affidavit as untimely and to preclude Mr. Trende from testifying at trial.   

Common Cause and Harper Plaintiffs respectfully request that, in light of (1) the absence 

of actual expert opinion or analysis in the Trende Affidavit, (2) the absence of any rebuttal 

evidence in the affidavit, which was filed as a “Rebuttal Report,” (3) and the fact that the affidavit 

was not timely disclosed as an affirmative expert report, the Court strike and exclude the Trende 

Affidavit and its Exhibits as improper and in violation of the Court’s December 13 Order and 

North Carolina’s rules for expert reports.   

Respectfully submitted, this the 29th day of December, 2021. 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
_________________ 
Allison J. Riggs (State Bar No. 40028) 
allison@southerncoalition.org 
Hilary H. Klein (State Bar No. 53711) 
hilaryhklein@scsj.org 
Mitchell Brown (State Bar No. 56122) 
Mitchellbrown@scsj.org 
Katelin Kaiser (State Bar No. 56799) 
Katelin@scsj.org 
Jeffrey Loperfido (State Bar No. 52939) 
jeffloperfido@scsj.org 
 
SOUTHERN COALITION FOR SOCIAL JUSTICE 
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Burton Craige 
Narendra K. Ghosh 
Paul E. Smith  
PATTERSON HARKAVY LLP 
100 Europa Dr., Suite 420 
Chapel Hill, NC 27517 
bcraige@pathlaw.com  
nghosh@pathlaw.com  
psmith@pathlaw.com  
 
Lalitha D. Madduri* 
Jacob D. Shelly * 
Graham W. White 
ELIAS LAW GROUP LLP 
10 G. Street NE, Suite 600 
Washington, D.C. 20002 
MElias@elias.law 
ABranch@elias.law  
LMadduri@elias.law  
JShelly@elias.law  
GWhite@elias.law  
 
Abha Khanna* 
ELIAS LAW GROUP LLP 
1700 Seventh Avenue, Suite 2100 
Seattle, Washington 98101 
AKhanna@elias.law  
 
Elisabeth S. Theodore 
R. Stanton Jones* 
Samuel F. Callahan 
ARNOLD AND PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue NW 
Washington, DC 20001 
elisabeth.theodore@arnoldporter.com  
 
Counsel for Plaintiffs Rebecca Harper, et al. 
* Pro Hac Vice Motion pending 
 
 

1415 W. Highway 54, Suite 101 
Durham, NC 27707 
Telephone: 919-323-3909 
Facsimile: 919-323-3942 
  
J. Tom Boer* (D.C. Bar No. 469585;  
CA Bar. No. 199563)  
tom.boer@hoganlovells.com 
Olivia T. Molodanof* (CA Bar No. 
328554)  
olivia.molodanof@hoganlovells.com 
* Admitted Pro Hac Vice  
 
HOGAN LOVELLS US LLP 
3 Embarcadero Center, Suite 1500 
San Francisco, California 94111 
Telephone: 415-374-2300 
Facsimile: 415-374-2499 
 
Counsel for Plaintiff Common Cause 
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CERTIFICATE OF SERVICE 
 

 This is to certify that the undersigned has this day submitted a copy of the foregoing 

document in the above titled action by mail and/or electronic mail, in the manner requested, to the 

following parties: 

Sam Hirsch 
Jessica Ring Amunson 
Kali Bracey 
Zachary C. Schuaf 
Karthik P. Reddy 
Urja Mittal 
JENNER & BLOCK LLP 
1099 New York Avenue, NW, Suite 900 
Washington, D.C. 20001 
shirsch@jenner.com  
zschauf@jenner.com  
 
Stephen D. Feldman 
ROBINSON, BRADSHAW & HINSON, P.A. 
434 Fayetteville Street, Suite 1600 
Raleigh, NC 27501 
sfeldman@robinsonbradshaw.com 
 
Adam K. Doerr 
ROBINSON, BRADSHAW & HINSON, P.A. 
101 North Tryon Street, Suite 1900 
Charlotte, NC 28246 
adoerr@robinsonbradshaw.com  
 
Erik R. Zimmerman 
ROBINSON, BRADSHAW & HINSON, P.A. 
1450 Raleigh Road, Suite 100 
Chapel Hill, NC 27517 
ezimmerman@robinsonbradshaw.com  
 
Counsel for North Carolina League of 
Conservation Voters, INC., et al. Plaintiffs  
 
 
 
 
 
 

Terence Steed 
Special Deputy Attorney General 
Stephanie A. Brennan 
Special Deputy Attorney General 
Amar Majmundar 
Senior Deputy Attorney General 
NC DEPARTMENT OF JUSTICE 
P.O. Box 629 
Raleigh, NC 27602 
tsteed@ncdoj.gov  
sbrennan@ncdoj.gov  
amajmundar@ncdoj.gov  
 
Counsel for the State Defendants 
 
Phillip J. Strach 
Thomas A. Farr 
Alyssa M. Riggins 
NELSON MULLINS RILEY & SCARBOROUGH 

LLP 
4140 Parklake Avenue, Suite 200 
Raleigh, North Carolina 27612 
phillip.strach@nelsonmullins.com  
tom.farr@nelsonmullins.com  
alyssa.riggins@nelsonmullins.com  
 
Mark E. Braden 
Katherine McKnight  
Richard Raile  
BAKER HOSTETLER LLP 
1050 Connecticut Ave NW 
Suite 1100 
Washington, DC 20036 
mBraden@bakerlaw.com 
kmcknight@bakerlaw.com 
rraile@bakerlaw.com 
 
Counsel for Legislative Defendants 
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This the 29th day of December, 2021.  
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 

 
 

______________ 
Allison J. Riggs 

Southern Coalition for Social Justice 
 

 

 
 


