STATE OF NORTH CAROLINA
COUNTY OF WAKE

NORTH CAROLINA LEAGUIE, OF ‘
CONSERVATION VOTERS, INC., et al.,
Plaintiffs

and

COMMON CAUSE,
Plaintiff-Intervenor,

Va

REPRESENTATIVE DESTIN HALL, in
his official capacity as Chair of the House
Standing Committee on Redistricting, el
al.,

Defendants.

STATE OF NORTH CAROLINA
COUNTY OF WAKE

REBECCA HARPER, et al.,
Plaintiffs

V.

REPRESENTATIVE DESTIN HALIL, in
his official capacity as Chair of the House
Standing Committee on Redistricting, el
al.,

Defendanis.
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IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO. 21 CVS 015426
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IN THE GENERAL COURT OF JUSTICKE
SUPERIOR COURT DIVISION
FILE NO. 21 CVS 500085

ORDER ON HARPER PLAINTIFFS MOTION TO COMPEL ADEQUATE
RESPONSES TO SECOND SET OF INTERROGATORIES AND FIRST SET OF
REQUESTS FOR PRODUCTION

SERIE



THIS MATTER came before the undersigned three-judge panel upon Harper
Plaintiffs’ Motion to Compel submitted to the Court! on December 28, 2021, pursuant to
Rule 37 of the North Carolina Rules of Civil Procedure.

Procedural and Factual Backeground

In this litigation, Plaintiffs seek a declaration that the North (Carolina Congressicnal,
North Carolina Senate, and Novth Carolina House of Representatives districts established
by an act of the General Assembly in 2021, N.C. Sess. Laws 202 1-174 (Senate Bill 750), 2021-
173 (Senate Bill 7393 and 2021-175 (House Bill 976) (collectively the “Enacted Plans”),
violate the rights of Plaintiffs under the North Carolina Constitution, Plaintiffs seek to enjoin
the future use of the 2021 congressional and state legislative districts.

On December 138, 2021, after receiving an order from the Supreme Court of North
Carolina divecting this Court to resolve all Plaintiffs’ claims on the merits by January 11,
2099 this Court entered o Case Scheduling Order giving the parties until December 31, 2021,
to complete discovery in advance of trial, which is set to commence on January 3, 2022

On December 20. 2021 this Court entered an order clarifying that NCLCV Plaintiffs
would be required to identify any and all persons who took part in drawing or participated in
the computerized. production of NCLCV Plaintiffs” Optimized Maps, that NCLCV Plaintiffs
were to produce to Legislative Defendants the method and means by which the Optimized
Maps were formulated and produced, including, but not limited to all source code, source
data, input parameters, and all outputted data associated with the Optimized Maps, and that
NCLOV Plaintiffs were to identify any and all persons who took part in drawing or
participated in the computerized production of the Optimized Maps. On December 21, 2021

Harper Plaintiffs requested this same information from Legislative Defendants through

! The Hon. A. Graham Shirley has accepted Plaintiffs Motion for {iling on the 27 day of
December, 2021, pursuant to Rule (e) of the North Carolina Rules of Civil Procedure.
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interrogatories and requests for production of documents issued, respectively, pursuant to
Rules 33 and 34 of the North Carolina Rules of Civil Procedure. Harper Plaintiffs specifically
reguested this information and documentation as it pertains to the Enacted Plans, including
the identification of all persons who took part in the drawing of the E)‘nacted Plans in any way
as y:«’:all as all documents or data relied upon by those involved in the map drawing process.

On December 24, 2021, this (tourt li*l’}'i‘t‘*]"(fd a Protective Owrder acknowledging
assertions of legislative privilege by four of the named Legislative Defendants—President
Pro Tempore Philip I, Berger, Senator Warren Daniel, Senator Paul Newton, and S})Cf.él.k(-!l.‘
Timothy K. Moore—and ordering that those four legislators not be called to testify at
depositions noticed by Havper Plaintiffs. In that same Order, this Court noted that nothing
in the Order should be construed as a limitation on the ability of Representative Hall or
Senator Hise to waive their personal legislative privilege and testify at deposition or at trial.
Representative Hall's deposition occurrved on December 27, 2021, and Senator Hise's
deposition occurred on December 28, 2021

‘On December 27, 2021, Harper Plaintiffs filed their First Motion to Compel. and on
that same date the Court entered an Order granting the Motion to Compel, ordering

Legislative Defendants to respond to Harper Plaintiffs’ second set of interrogatories and first
sot of requests for nroduction by 9:00 AM EST on December 28, 2021, As this Court noted in
its Order, the sought-after information and documentation pertaining to the Fnacted Plans,
including the identification of all persons who took part in the drawing of the Enacted Plans
in any way as well as all documents or data relied upon by those involved in the map drawing
process, goes to the heart of the dispute in this redistricting litigation.

On December 28, 2021, Harper Plaintiffs filed the present Motion to Compel,
contending that, in light of testimony given by Representative Hall, Legislative Defendants’

-~

responses served in response to this Court's December 27, 2021, Order, ave facially deficient
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and are impeding access to key information that goes “to the heart of the dispute in this
redistricting litigation.” Legislative Defendants thereafter submitted a written response to
the Motion cn December 29, 2021,

Harper lenvt‘_ift}: and Legislative Defendants have informed the Court of their

respective positions on the Motion, and the matter is now ripe for resolution by the Court.

Harper Plaintiffs Motion to Compel

After considering the Motion and the responses to that motion, as well as the matters
contained therein, the Court, in its discretion, rules upon Harper Plaintiffs’ Motion as follows:

“Parties may obtain discovery regarding any matter, not privileged, which i1s relevant
to the subject matter invelved in the pending action. whetherit relates to the claim or defense
of the party seeking discovery or to the claim or defense of any other party.” N.C.G.S. § 1A-1,
Rule 26(0)(1). “The test for relevance for discovery purposes only requires that information
bo reasonably’ caleulated to lead to the discovery of admissible evidence.” Lowd v. Reynolds,
205 N.C. App. 208, 214, 695 S.1.2d 479, 483 (2010) (quoting N.C.G.S. § 1A-1, Rule 26(b)(1Y).
“[O]rders regarding discovery are within the discretion of the trial court.” Dworsky v.
Travelers Ins. Co., 19 N.C. App. 446, 448, 271 S.E.2d 522, 523 (1980).

Rule 542y of the North Carolina Rules of Civil Procedure expressly authorizes
requests for matters “in the possession, custody or control of the party upon whom the request
is served.” N.C.GLS. § 1A-1, Rule 34(a). Such documents and data “are deemed to be within
the possession, custody or control of a party for purposes of Rule 34 if the party has actual
posgession, custody or control of the materials or has the legal right to obiain the decuments

on demand.” Lowd. 205 N.C. App. at 214 (quoting Pugh v. Pugh, 113 N.C.App. 375, 380-81,

438 S.F.2¢ 214, 218 (1994)).
Legislative Defendants’ position that they have fully responded to the discovery

requests at issue largely rests upon the contention that they simply do not have posscssion
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of any concept maps, documents, or other data that were utilized by Representative Hall, or
others, dwring the map-drawing process—despite Representative Hall testifying that he
frequently (:(;n;sult.ed in private with others during the map-drawing process, that he
reviewed a number of conc(&}it maps during those discussions, and that he utilized maps
previously prepared by those indi viduals for his own use when ;.)ubiid ¥ dr':-'m-"i.ng a number of
the districts challenged in this litigation. Harper Plaintiffs in particular point to the role of
legislative ;;*na.;:)loyec-) Iv)yl}‘.m Reel—who served as Representative Hall's general counsel for
only a brief ;.)ériﬁ(i of time during the redistricting process. l..;(fag.i's]‘a tive Defendants contend
that it is Mr. Reel who maintained possession of the concept maps and other data at issue in
Harper Plaintiffs’ present Motion, and therefore there is simply nothing move they can do to
locate and produce the requested information, documents, a nd data,

The Court finds unpersuasive Legislative Defendants contention that they do not
have a duty to disclose the requested information, documents, and data—particularly as to
any related to the “concept maps” reviewed and considered by Representative Hall—because
it is not in their possession, custody, or control,

Notably in this redistricting litigation, "documents prepared by legislative employees
for legislators concerning redistricting the North® Carolina General Assembly or the
Congressional Distriets are no longer confidential and become public records upon the act
establishing the relevant district plan becoming law. Present a nd former legislative

“emplovees may be required to disclose information otherwise protected by N.C.(2.S. § 120-132
concerning redistricting the North Carolina General Assembly or the Congressional Districts
upon the act establishing the relevant district plan becoming law.” N.C.G.5. § 120-133(a). As
noted in this statute, even when information gleaned from the legislative process may be
subject to protection, legislative employees can be compelled by court order to disclose

information he or she acquired while serving as a legislative employee, subject to legislative
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privilege znd N.C.G.S. § 120-133, and provided that the presiding. judge determanes
disclosure is necessary to a proper administration of justice. N.C.G.8. § 120-132.

The Court finds and concludes that although Mr. Dylan Reel is no longer an empk)yee
of Representative Hall, he is plainly a I(:g‘if-.ilﬁti.\‘(e'employee. N.C.G.S. § 120-129(2), and the
doeuments provided by M. Reel for Representative Hall were no Im‘ug"@)' contidential and
become }Sub.!'i(: records as of November 4, 2021, when S.1. 2021-175 (House Bill 976) was
enacted, N.C.G.S5. § 120-135(a).

Purthermore, even though the 'x‘eq\,sest‘@ci .inf'(.u'xm.\t.iox.l, documents, and data may not
he currently within the individual Legislative Defendants’ actual possession, the information,
documents. and data are sufficiently within, at the very least, Representative Hall's control
and custordy such that he can request and obtain the information, documents. and data from
his formey staffer on demand.

Fivally, the Court finds that (iiscl,osur(; of the sought-alter pre-enactment
commurcations, information, documents, and data is necessary to the proper administration

“of justive. subject to bona fide assertions of attorney-client privilege or work product dectrine.

Soe NLCLGLS. § 120-133(h); Dickson v, Rucho, 366 N.C. 332, 737 S.E.2d 362 (2013).

WHEREFORE. the Court, for the reasons stated hevein a nd in the exercise of its
diseretion, hereby ORDERS the following:

1. Harper Plaintiffs” Second Motion to Compel is GRANTED and lLegislative
Defendants shall fully respond to Harper Plaintiffs’ interrogatories and requests for
produaction at issue 1in the present Motion by 9:00 AM EST on December 30, 2021,
Simply eciting to the public record is insufficient.

information, doruments, and data not within the physical possession of iegislative
Defendants shall be obtained by Legislative Defendants from legislative employees
participating in the private discussions that guided the map-drawing preeess,
including but not limited to Representative Hall's former Jegislative employee. My,
Divlan Reel.
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3. 1f the concept maps or any velated information identified in Legislative Defendamts’

response to Interrogatory No. 2 have been lost or destroved, Legislative Defendarts -
shall identify the lost or destroyed material with specificity and certily to that loss or
destruction.

SO ORDERED, this .Lhe; (\‘L\ day of December, 2021,

@

A. Graham Shirley, Superior Court Judge

/sl Mathaniel J. Poovey

Nathaniel d. Poovey, Superior Court Judge

/s/ Dawn M. Layton

Dawn M. Layton, Superior Court Judge
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was served on the persons

indicated below via e-mail transmission addressed as follows:
Burton Craige

Narendra K. Ghosh

Paul E. Smith

PATTERSON HARKAVY LLP

100 Europa Dr., Suite 420

beraigepathiaw.com

nehoshapathlaw.com

psmithi@ pathlaw,.com

Counsel for Harper Plaintiffs

Stephen D, Feldman

Adam K. Doerr

Frik R Zimmerman

ROBINSON. BRADSHAW & HINSON, P.A.
434 Favetteville Street. Suite 1600

Raleigh, NC 27601

sfeldmeaenzorobinsenbradshaw,.com

Counsel for NCLCV Plaintiffs

Allison 1. Riggs

Flilary H. Klemn

NMitcheli Brown

Kateiin Kaiser

Jeftrey Lopertido

SOUTHERN COALITION FOR
SOCIAL JUSTICE

14135 W, Highway 54, Suite 101
Durham. NC 27707
allison‘@southerncoalition.org
hilarvhkleinigsesi.org
mitchellbrownirsesj.org
katelinGesesi.org
ic-:fﬂopc::ﬁdL’)('«_’/J.‘:csi.c‘);;g

Counsel for Common Cause Plaintiff-Intervenor




Phillip 1. Steach

Thomas A. Farr

Alyssa M. Riggins

NELSON MULLINS RILEY &
SCARBOROUGH LLLP

4140 Parklake Avenue. Suite 200
Raleigh, NC 27612,
Phillip.strachi@nelsonmullins.com

Tom.farrwnelsonmullins.com

Alyssariggins@nelsonmullins,com
Counsel for Legislative Defendants

Terence Steed

Amar Majmundar

Stephanie A, Brennan

NORTH CAROLINA DEPARTMENT
OF IUSTICE

Post Office Box 629

Raleigli, NC 27602
tsteed@nedo].ooy

amaimundar@ nedol.oov
shrennannedoj.gov

Caounsel for State Board Defendants

Serviee is made upon local counsel for all attorneys who have been granted pro hac vice

admission, with the same effect as if personally made on a foreign attorney within this state,
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This ‘lm:)gi day of December 2021,

s/ Kellie Z. Mvers

Kellie Z. Myers 0
Trial Court Administrator

TOM Judicial District

mellieZ Myersaneccourts.org




