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This graphic of a multi-door courthouse, designed by Bobby Gill of the
North Carolina Bar Association, first appeared in June 1985 on the cover
of Dispute Resolution, A Task Force Report by the North Carolina Bar
Foundation. The design represents the integration of alternative dispute
resolution (ADR) procedures into the North Carolina justice system.
Although the signs above each door depict litigation, arbitration, and
mediation as the directions a dispute may take, the choices available to
the parties have evolved since this graphic was introduced to provide for
a wider array of alternatives for resolving disputes.
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FOREWORD

“The obligation of our profession is, or has long been thought
10 be, to serve as healers of buman conflicts.

To fulfill our traditional obligation means that we should
provide mechanisms that can produce an acceptable result
in the shortest possible time, with the least possible expense

and with a minimum of stress on the participants.
That is what justice is all about. . . .

Today, 1 address the administration of justice in civil matters,
which shares with criminal justice both delay and lack of finality.
Even when an acceptable result is finally achieved in a civil case,

the result is often drained of much of its value because of
the time-lapse, the expense and the emotional stress
inescapable in the litigation process.”
— United States Supreme Court Chief Justice Warren E. Burger,
Isn’t There a Better Way?,
Annual Report on the State of the Judiciary,

Midyear Meeting of the American Bar Association,
Chicago, Illinois (January 24, 1982).

Alternative Dispute Resolution (ADR):
A Judicial Fact of Life

In the last decades of the twentieth century leaders in the legal community
set forth a new vision for conflict resolution within the American civil jus-
tice system. It was a framework that offered court-ordered alternatives to
traditional litigation. Their vision has become a revolution in the way dis-
putes are processed in society through a movement known as “alternative

dispute resolution” or simply, “ADR.”

Today ADR is an established part of the legal process in the United States.
ADR techniques such as mediation and arbitration have enabled judges,
lawyers, administrative tribunals, and private citizens to experience the
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xxvilii Foreword

benefits of resolving disputes without resort to costly and time-consuming
trials. The success of these methods has done much to restore what is “civil”
in civil justice. ADR has radically altered many assumptions about the use
of adversarial confrontations in general—and litigation in particular—as the
primary way to settle disputes and to yield just results.

North Carolina has been a pioneer in exploring and adopting effective
alternatives to litigation. Many of this state’s ADR programs serve as mod-
els for other jurisdictions. This book tells the story of how North Carolina
emerged as a national leader in the field of ADR.

A New Civil Procedure

The term “civil procedure” in the normal English lexicon refers to the
somewhat complicated, significantly rigid, and sometimes frustrating
rules by which lawsuits are managed within the court system. One of
the early motivations of the ADR movement was to loosen these restric-
tive bands and to allow people more freedom in managing the resolution
of their own disputes. Another motivation was concern that the proce-
dural rules which structured the adversary process changed people from
disputants to adversaries. Thus, one of the goals of ADR advocates was
to reduce conflict by shifting the focus from a “win or lose” situation to a
problem-solving situation. The result was not just a new set of processes,
but processes that were more civil, being more genteel, more cooperative,
and more moderate. This book is not just about new court procedures, but
also about changing the tone of disputes. Thus, the subtitle of this book,
“A New Civil Procedure,” reflects these more civil processes—not only a
change in court procedures, but also a change in the very tone of societal
disputes.

Why This Book Was Written

With almost twenty years of successful experience with ADR, it was clear
that North Carolina had a great story to tell of unselfish service to the judi-
ciary and to society at large by the North Carolina Bar Association and many
other citizen organizations. It also became clear to a number of those ac-
tive in the movement that a record of these efforts ought to be made before
memories fade and relevant documents disappear. With the many hundreds
of lawyers and laymen becoming involved in ADR every year, it became
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obvious that this book should be more than a history—that it also should
serve the newly created practice area of ADR as an instructional guidebook.
We hope that this book, with its broad range of topics and perspectives, will
serve as a handbook on dispute resolution for attorneys, judges, court per-
sonnel, members of the legislature, state and local government administra-
tors, and the general public.

How to Use This Book

Alternative Dispute Resolution in North Carolina: A New Civil Procedure be-
gins with an explanation of ADR and the most common ADR techniques.
A section on the movement’s history follows. After a brief discussion of the
origins of ADR on the national level, several chapters chronicle the efforts
to establish ADR in North Carolina, from the early days of experimenta-
tion with community-based mediation and court-ordered arbitration in the
late 1970s and early 1980s to the establishment of the many legislatively
sanctioned dispute resolution programs in existence today. The section
concludes with two chapters that focus on ADR policies and practice in the
state, including a discussion of professionalism and ethical considerations
related to the use of ADR processes.

More than just a history, Alternative Dispute Resolution in North Carolina
is also a guidebook on ADR practice in North Carolina. It provides informa-
tion on the “nuts and bolts” of ADR procedures currently in use in the state,
including court-ordered techniques, mechanisms used in administrative
agencies, and procedures employed in community-based programs. For con-
venience and ease of use, each of these practical chapters has been designed
to stand on its own, providing information on background, procedures, and
resources for ADR in each practice area. As a result, many of those chapters
have elements in common. It was more feasible to repeat them in each chap-
ter than to refer the reader to other parts of the book. The editors recognize
this as intentional redundancy, justified by convenience. This section of
the book has been substantially reorganized for the current edition, with
programs grouped together according to general themes or topics, such as
mediation of civil claims, resolution of family matters, mediation centers,
and ADR in government agencies.

The book’s final section offers observations about the future of ADR in
North Carolina. It discusses the continuing impact of technology on ADR
processes and discusses current and future trends.
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THE HISTORY OF ADR
IN NORTH CAROLINA

CHAPTER ONE

An Overview of Alternatives
to Civil Litigation

“[W e must move away from total reliance on the adversary contest for

resolving all disputes. For some disputes, trials will be the only means,

but for many, trials by the adversary contest must go by the way of the

ancient trial by battle and blood. Our system is too costly, too painful,
too destructive, too inefficient for a truly civilized people.”

— United States Supreme Court Chief Justice Warren E. Burger,
The State of Justice, Report to the American Bar Association,
February 12, 1984, 70 A.B.A. J. 62, 66 (April 1984).

Why ADR? Policy Reasons for the Use of Alternatives

Alternative dispute resolution (ADR) appeals to different people for dif-
ferent reasons. As the ADR movement has developed over the past thirty
years, it has served two distinct but not always consistent purposes. One
is the desire of many ADR proponents to use alternatives to litigation as a
way of making the civil justice system (especially the courts) more efficient.
Other ADR adherents hold the conviction that the informed application of
ADR techniques often leads to better outcomes for all parties in a dispute.
The first aim—improving the efficiency of the civil justice system—
emphasizes the perspective of the courts. Alternative dispute resolution
offers clear benefits for the court system because it allows certain types of
disputes to be resolved without resort to litigation, or at least, without resort
to trial. The resulting reduction of caseloads frees judges and other court
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personnel to handle only those matters that genuinely need to be tried. In
either case, the administration of justice is expedited, saving both time and
money.

The second purpose of ADR—the promotion of better outcomes—
emphasizes the perspective of the parties in the dispute. Proponents of this
approach point out that those involved ought to be able to select the tech-
nique that best suits their interests and the nature of their dispute. Studies
have shown that self-determination, in conjunction with the collaborative
approach employed in most ADR techniques, provides a high degree of sat-
isfaction for participants and leads to more stable resolutions of disputes.

ADR has other practical advantages, particularly from the viewpoint of
the parties involved. Unlike litigation, most ADR proceedings are private,
and the results may be kept confidential. They are less formal than court
proceedings and tend to be less expensive, less time-consuming, and less
stressful. Cooperation between the parties—the hallmark of most ADR
techniques—helps promote improved relationships in cases where the par-
ticipants must continue to interact, e.g., divorcing couples who have chil-
dren, employers and employees, neighbors, and businesses with ongoing
relationships.

Through the years a diverse group of supporters in North Carolina has
worked diligently to link these two general approaches to ADR. Court of-
ficials, members of the bar, legislators, representatives of state and local
governments, and private citizens have worked in concert with mediators,
arbitrators, and other ADR professionals to realize the vision of a more ef-
ficient and effective system of justice. While those involved continue to seek
better ways to structure and regulate the practice of ADR in North Carolina,
there is a consensus that dispute resolution methods often offer compelling
alternatives to litigation.

The use of ADR has revamped the court system and the legal profes-
sion in many ways. Civil procedure in North Carolina in essence has been
amended and improved by the implementation of mandatory settlement
procedures, so that settlement efforts are part of the life of every civil case.
Lawyers negotiating on behalf of their clients in the context of a settlement
conference now understand the need for further education in the area of
negotiations. Thus, the subject of negotiations is beginning to be recognized
and taught in the law schools to an extent never conceived of prior to the
implementation of mandatory ADR. The role of lawyers as “counselors at
law” is being realized among attorneys throughout the state.
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A Survey of ADR Techniques

A review of the North Carolina General Statutes and the rules associated
with the statutes provides persuasive evidence of the extent to which ADR
pervades the legal landscape in North Carolina. For example, a recent West-
law search found 177 different times that mediation was mentioned, 232
instances of arbitration, and 103 references to dispute resolution.

All surveys of current ADR techniques suffer from the same problem:
They rapidly become outdated. With that caveat in mind, a summary of com-
mon ADR processes is offered below. The overview begins with a discussion
of the three most widely used forms of dispute resolution—negotiation, me-
diation, and arbitration—and goes on to describe more specialized tech-
niques, which are often hybrids of the basic forms.

NEGOTIATION

Negotiation typically involves a series of communications between the
parties, either directly or through their representatives, with the goal of
reaching an agreement (deal making) or settling a dispute. Often used as
a threshold technique for reaching accord, negotiation offers a simple, pri-
vate, inexpensive, and highly flexible way to resolve differences. It also gives
the parties the maximum freedom to fashion their own mutually acceptable
outcomes. Effective negotiation is marked by an informed exploration of
alternatives conducted in an atmosphere of good faith. It requires thorough
preparation, careful listening, and an exquisite sense of timing on the part
of the negotiator.

MEDIATION

Mediation is, at heart, a structured negotiation conducted with the as-
sistance of a third-party neutral—the mediator. Unlike a judge, a mediator
never has decision-making power, his or her role being to help the parties
arrive at their own resolution of their differences. Mediation is typically con-
sensual and confidential. It can be used to resolve past disputes or to come to
agreement on the terms of a future relationship or interaction.

The mediation process usually consists of a combination of joint ses-
sions and private caucuses. In joint sessions, the parties and their attorneys
present and exchange information and proposals with the assistance of the
mediator. In private caucuses, the mediator confers with each side individu-
ally to elicit information and proposals. In both processes, the mediator’s
objective is to help the parties move toward agreement.
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Mediation can take a number of forms, depending on the nature of the
underlying dispute. Traditional or classic mediation is entirely voluntary.
It can take place anywhere at any time. Court involvement is not necessary.
In traditional mediation, the mediator typically uses joint sessions more
than private caucuses. He or she usually remains nondirective, asking ques-
tions but avoiding declarative statements. The parties themselves generate
options and evaluate solutions. The mediator often emphasizes improve-
ment of the relationship between the parties rather than the need for an im-
mediate resolution of the dispute. Classic mediation agreements are usually
forward-looking, anticipating the parties’ continuing interaction.

Court-ordered mediation differs in that those involved in the dispute
are not there of their own volition, but rather because they have been or-
dered to attend. Although the parties are not required to reach an agree-
ment or even to bargain in good faith, court-ordered mediators usually place
explicit emphasis on settling the case. Agreements reached are typically
little more than settlement documents, with less importance placed on the
future relationship (if any) of the parties. Court-ordered mediators are more
likely to use private caucuses as a way of generating settlement offers and
counteroffers.

Child custody mediation often includes features of both court-ordered
and classic mediation. In child custody mediation the parents are usually
present under court order, and the mediator is highly interested in helping
the parents reach an agreement. The mediator emphasizes the future rela-
tionship of the divorcing couple, particularly their ability to communicate
effectively. What makes child custody mediation unique is that, unlike in
classic mediation or court-ordered mediation, the most important parties—
the children—do not participate. The mediator plays a key role in keeping
the parents focused on the best interests of their children.

ARBITRATION

Arbitration, like litigation, is a form of adjudication. The parties submit
evidence and arguments to a third-party neutral, the arbitrator, who decides
the dispute and makes an award. As in a trial, arbitration is usually a win-or-
lose process, though the arbitrator’s presence can have the incidental effect
of facilitating a settlement.

Arbitration comes in a number of forms. In private or contractual arbi-
tration the parties agree to submit their dispute to binding arbitration. A
private arbitration agreement is voluntary, but once it is made, arbitration of
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any disputes covered by the agreement may be compelled in a court action.
The agreement to arbitrate can be made at the outset of the parties’ relation-
ship, before a dispute arises, or after the dispute develops.

In contractual arbitration the parties choose an arbitrator who has ex-
pertise in the subject matter of the dispute. The parties usually agree to pro-
cedural and evidentiary rules, which may include limitations on discovery
and the length of the hearing, as well as restrictions on the types of motions
and papers that may be filed. As a result, contractual arbitration is usually
quicker and less expensive than conventional litigation. The results are also
confidential, unlike those in a civil trial. Private arbitration also provides a
greater sense of finality to the parties, since arbitral awards are reviewable
by the courts only on very narrow grounds.

Contractual arbitration is traditionally used to resolve a wide variety of
conflicts: labor-management disputes under the terms of a collective bar-
gaining agreement; construction industry disputes among parties such as
developers, contractors, and architects; securities industry disputes between
broker-dealers and customers; and international commercial disputes. In
the last two decades the use of contractual arbitration has expanded to
other areas as well, most dramatically in employment law. Many employ-
ers now require prospective employees to agree in advance to arbitrate any
employment-related claims they may make, even charges of discrimination
against their employer. Arbitration clauses can also be found in an increas-
ing number of form contracts, ranging from hospital admissions docu-
ments to credit card agreements and any number of consumer-merchant
transactions.

Court-ordered arbitration is the converse of contractual arbitration. It is
designed to promote settlement rather than to provide for final adjudication
of a dispute. In court-ordered arbitration, the parties are required to submit
their dispute to the arbitration process, but the award is not binding and the
opportunity for a trial de novo is preserved. The parties present streamlined
versions of their cases to a neutral third party, who then makes a decision on
the merits of the parties’ claims. This objective assessment, combined with
the opportunity to be heard by a judge-surrogate, is often enough to induce
a voluntary resolution of the dispute.

Enabling statutes usually establish the criteria for ordering cases to ar-
bitration, typically setting a specified dollar amount. In North Carolina, for
example, most state district court civil cases are eligible for court-ordered
arbitration. The court appoints an arbitrator, usually an experienced attor-
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ney trained in arbitration techniques. Court-ordered arbitration programs
are used in about two-thirds of the states. Some federal district courts also
use this form of arbitration.

Specialized ADR Techniques: Building on the Basic Forms

Since its beginnings as a discipline, the field of alternative dispute resolu-
tion has lent itself to innovation and experimentation. The basic forms of
negotiation, mediation, and arbitration can be combined or adapted into
an almost limitless number of specialized ADR techniques tailored to the
needs of the parties involved. Some of the most common of these techniques
are discussed below. It is important to keep in mind that the list below is not
exhaustive. Because ADR is limited only by contract principles, numerous
variations are possible.

EARLY NEUTRAL EVALUATION

In early neutral evaluation a “neutral” is selected by the parties or ap-
pointed by the court to review and assess the relative merits of the parties’
positions. The neutral is usually an attorney or other professional with ex-
pertise in the subject matter of the dispute. He or she makes an assessment
of the case based on the parties’ presentations and prepares a written report
for the parties. To encourage full and accurate disclosures, the report is gen-
erally not admissible at trial. As with most ADR techniques, the mechanics
of early neutral evaluation may be altered to fit the needs of the parties or
the requirements of the court. This approach, like court-ordered arbitration,
is based on the belief that a timely, objective assessment of a dispute by a
respected third party will facilitate settlement. As with mediation, early
neutral evaluation can be used whether or not a civil action has been filed.

OMBUDSMEN

Ombudsmen typically work to resolve disputes in institutional settings,
such as large corporations, hospitals, universities, and government agencies.
They can be used to investigate consumer complaints, employee grievances,
or other problems and to resolve them through informal, non-adversarial
means. Ombudsmen rarely have any decision-making authority and must
rely on persuasion as their primary tool. Ombudsmen are usually employed
by the institutions for which they provide services and thus, arguably, are
not true neutrals. In the public sector in North Carolina the use of ombuds-
men is authorized by statute in several settings, including the North Caro-



An Overview of Alternatives to Civil Litigation g9

lina Industrial Commission and the Division of Aging and Adult Services of
the Department of Health and Human Services.

SuMMARY JURY TRIAL

Summary jury trials are condensed mock trials with advisory juries. They
are designed to facilitate settlement by giving the parties and their counsel a
realistic idea of how a jury might view a case. Because they involve presen-
tation of evidence, summary jury trials are used only after the completion
of discovery and thus occur in the late stages of preparing a case for trial.
Summary jury trials are generally used only in complex litigation where:
(1) factual disputes predominate; (2) a long trial is likely; and (3) a signifi-
cant amount of money is at stake.

In a summary jury trial, attorneys for the parties present accurate but ab-
breviated versions of their evidence to a jury selected from the regular jury
pool. The proceeding is conducted in court before a judge or magistrate. To
increase the likelihood of a careful, realistic decision, the jury is not told that
its verdict will not be binding on the parties. The attorneys are often given
the opportunity to question the jury about the verdict, and some courts
schedule a mandatory negotiation session after the verdict is rendered. If the
summary jury trial does not result in settlement, the advisory jury’s verdict
is not admissible at the subsequent trial of the case. A common variation
on this procedure is for the summary jury trial to be binding pursuant to a
“high-low” agreement between the parties. (For further explanation, see
the discussion below of “high-low” arbitration.)

MINI-TRIALS

The mini-trial combines elements of negotiation, mediation, and arbitra-
tion. In this technique, attorneys for both parties present summary versions
of their cases before a panel consisting of a third-party neutral and high-
ranking representatives of the parties, usually executives with decision-
making authority. Following the attorneys’ presentations, the company
representatives negotiate. If they are not able to reach a settlement, the
neutral member of the panel will be asked to render an opinion on the merits
of the case. The neutral’s opinion is generally non-binding, and the parties
usually stipulate that all of the proceedings are confidential, including the
attorneys’ presentations and the representatives’ negotiations.

Like the summary jury trial, the mini-trial is best suited for high-stakes
cases that would require a substantial amount of time and money to try.
However, the mini-trial can be used whether or not a lawsuit has been filed.
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Not surprisingly, the mini-trial has been used primarily in complex business
disputes.

MEDIATION-ARBITRATION (MED-ARB)

In med-arb, the parties agree to attempt mediation before proceeding
to binding arbitration. This technique offers the parties assurance that the
dispute will be resolved. Nationally, the use of med-arb has been associated
most often with public sector employment disputes, but med-arb has also
been used in the information technology field, where the pace of technologi-
cal change often argues for a rapid settlement of a dispute.

In the simplest form of med-arb the same neutral is appointed to func-
tion as both mediator and arbitrator. (Using the same neutral in both roles
saves time and money.) If arbitration is necessary, the neutral will begin
with at least a working knowledge of the facts in dispute. In some cases, the
mediator and the arbitrator are appointed separately, out of concern for
the integrity of each process. The mediation process can be undermined
if the parties, knowing that the mediator may become a decision maker,
become reluctant to disclose sensitive information. The process can also be
compromised if the parties’ attorneys attempt to influence the neutral
before the arbitration session has started. The knowledge that his or her role
may change from facilitator to judge at any moment can become a difficult
burden for the neutral.

VARIATIONS OF CONTRACTUAL ARBITRATION

Contractual arbitration is usually effective because the parties under-
stand and agree to the process. Because of its consensual nature, it lends
itself to a wide range of variations on the basic theme of adjudication by a
neutral. Two of the more common variations are “final offer” arbitration (or
“baseball” arbitration) and “high-low” arbitration.

In final offer arbitration, the parties agree to submit their final offers to
the arbitrator. The arbitrator must choose one of the proposals as the award.
He or she cannot make a compromise. If the parties exchange their final
offers with each other before the hearing, they may find that the difference
between their positions is modest enough to warrant additional settlement
negotiations. Final offer arbitration encourages reasonable settlement pro-
posals because neither side wants to risk appearing more outlandish than
the opposition.

In high-low arbitration, the parties negotiate both a “floor” (or mini-
mum) and a “ceiling” (or maximum) on the amount of the arbitral award
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prior to the hearing. They often agree not to inform the arbitrator of the
limits placed on the award. If the award is below the “floor,” the claimant
nonetheless will receive the minimum amount agreed to by the parties. If
the award is above the “ceiling,” the claimant will be entitled only to the
maximum amount agreed to by the parties. In this way, the claimant will re-
cover something and is insured against a “zero” verdict, while the defendant
limits his or her exposure and is insured against an outrageous or runaway
judgment.

Conclusion

As the foregoing discussion suggests, the demand for a more just and ef-
ficient civil justice system can be satisfied in great part by the increased use
of ADR processes. ADR’s emphasis on shared responsibility and innovative
solutions provides businesses, institutions, and private citizens with supe-
rior mechanisms for resolving disputes. As ADR techniques enjoy contin-
ued acceptance and adoption, the trial of lawsuits may become the true
“alternative”—the process used only when nothing else works.



CHAPTER TWO

Origins of the ADR Movement:
The “Legal Explosion” and Calls for Change

“There seems to be little doubt that we are increasingly making greater
and greater demands on the courts to resolve disputes that used to be
handled by other institutions of society. Much as the police have been

looked to to ‘solve’ racial, school and neighborly disputes, so, too, the
courts bave been expected to fill the void created by the decline of church
and family. Not only bas there been a waning of traditional dispute
resolution mechanisms, but with the complexity of modern society,
many new potential sources of controversy have emerged as a result
of the immense growth of government at all levels, and the rising
expectations that have been created. Quite obviously, the courts cannot
continue to respond effectively to these accelerating demands.
It becomes essential therefore to examine other alternatives.”
—Harvard Law School Professor Frank E. A. Sander, Varieties
of Dispute Processing, Speech to the National Conference on

the Causes of Popular Dissatisfaction with the Administration
of Justice, Washington, D.C. (April 7-9, 1976).

The Impetus for Change

Alternative dispute resolution (ADR) emerged primarily in response to dra-
matic changes in American society during the late 1960s and early 1970s,
particularly the social reform and civil rights movements of that era. The
period also saw a proliferation of new laws and explosive growth in the
number of lawsuits filed in state and federal courts. Seeking ways to allevi-
ate the staggering burden of litigation while assuring access to justice, a
group of legal reformers began to explore new methods of handling disputes
in the civil justice system.

In 1965, a report issued by the Commission on Law Enforcement and the
Administration of Justice (appointed by President Lyndon B. Johnson) fo-
cused national attention on the country’s overburdened judiciary. It helped
build a consensus for reforms in the court system and for new approaches
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to providing justice. Within a few years Congress would provide funding
for pilot dispute settlement programs in Philadelphia, New York, Miami,
and Columbus, Ohio. The goals of these early court-based programs were
remarkably similar to those of today: to divert appropriate cases from over-
loaded dockets; to offer more appropriate dispute resolution processes for
selected cases; to provide citizens with more efficient and accessible dispute
resolution services; and to reduce case processing costs. These programs
used arbitration, mediation, and other alternative methods of dispute pro-
cessing and focused on minor criminal cases involving neighbors, friends,
relatives, and other acquaintances.

At the same time, another alternative dispute resolution initiative was
beginning to emerge: community mediation. Activists in a handful of cities
founded community mediation programs as alternatives to court-based dis-
pute resolution processes. Their emphasis was on early intervention in dis-
putes and prevention of conflicts. At the heart of this grassroots movement
were principles of civic democracy: citizen participation and the develop-
ment of networks of community organizations. Proponents of community
mediation hoped that the process would improve conditions in urban cen-
ters by fostering better intergroup and interpersonal contacts. Mediation
was viewed as an “empowerment tool,” offering participants a greater sense
of control over their lives. It was also seen as a means of creating mutual
respect and understanding, even in the midst of conflict.

These community-based programs shared some of the same goals as the
court-based reform programs. But they also sought to democratize decision
making within the community. They had several aims: developing indig-
enous community leadership; reducing community tensions by strengthen-
ing the capacity of neighborhood, church, civic, school, and social service
organizations to address conflict effectively; and strengthening the ability
of local citizens to actively participate in the democratic process.

By the mid-1970s, these two dispute resolution initiatives—sometimes
in harmony, other times at cross-purposes—had laid the groundwork for a
revolution in the civil justice system.

The “Pound Conference” of 1976 and the Expansion
of the National ADR Movement

In April 1976, the Judicial Conference of the United States, the Conference
of Chief Justices, and the American Bar Association (ABA) co-sponsored
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the National Conference on the Causes of Popular Dissatisfaction with the
Administration of Justice. The meeting, which soon became known as the
“Pound Conference,” commemorated a memorable address on judicial re-
form given by the noted dean of the Harvard Law School, Roscoe Pound, at
the ABA’s annual meeting seventy years earlier. The conference—designed
to stimulate discussion and long-range planning for changes in the civil
justice system—was attended by more than 200 leaders in the legal field,
including chief justices of the state courts, leaders of the federal courts, of-
ficials of the organized bar, and noted legal scholars from around the coun-
try. While many topics were discussed at the conference, dispute resolution
without resort to litigation was a major theme.

In his keynote address, Supreme Court Chief Justice Warren E. Burger
spoke eloquently of the need for change:

What we seek is the most satisfactory, the speediest and the least ex-
pensive means of meeting the legitimate needs of the people in resolv-
ing disputes. We must therefore open our minds to consideration of
means and forums that have not been tried before. Even if what we
have now has been tolerable for the first three-quarters of this century,
there are grave questions whether it will do for the final quarter, or for
the next century.!

Harvard Law School Professor Frank E. A. Sander echoed the call for change
in a speech titled Varieties of Dispute Processing. In his address, Sander noted
the extraordinary increase in the judicial caseload over the previous decade
and provided an analysis of alternative dispute resolution techniques (in-
cluding arbitration and mediation) as a means of lessening the litigation
burden.

The Pound Conference generated many calls for reform. The ABA ap-
pointed a task force, chaired by Judge Griffin B. Bell, to follow up on pro-
posals made at the conference and to make specific recommendations to
the Association. Among the task force suggestions were proposals for devel-
oping models for “Neighborhood Justice Centers” to process disputes, and
the adoption by federal and state courts of specially designed programs for
compulsory arbitration.

The studies and recommendations generated by the Pound Conference
Task Force sparked broader interest in ADR techniques among judges,
lawyers, and citizen activists around the country. Both federal and private
funds began to flow to various dispute resolution pilot programs. Neverthe-
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less, many members of the legal community remained skeptical. It would
take another decade—and the proven successes of ADR pioneers in several
jurisdictions—before alternative dispute resolution procedures gained
widespread acceptance among members of the bar.

NoOTE

1. Warren E. Burger, “Agenda for 2000 A.D.—A Need for Systematic
Anticipation,” Address Delivered at the National Conference on the Causes
of Popular Dissatisfaction with the Administration of Justice, 70 F.R.D. 83, 93
(1976).



CHAPTER THREE

Community Mediation:
Laying the Groundwork for ADR
in North Carolina

“Community mediation offers constructive processes for resolving
differences and conflicts between individuals, groups, and organizations.
It is an alternative to avoidance, destructive confrontation, prolonged
litigation or violence. It gives people in conflict an opportunity to take
responsibility for the resolution of their dispute and control of the outcomne.
Community mediation is designed to preserve individual interests while
strengthening relationships and building connections between people and
groups, and to create processes that make communities work for all of us.”

—“Preamble” to Mission Statement, National
Association for Community Mediation.!

Just as national attention was beginning to focus on new methods of conflict
resolution in America’s civil justice system in the mid-1970s, North Carolina
was beginning its own exploration into alternatives to litigation. In 1970—
six years before the convening of the landmark Pound Conference—a
group of community volunteers in Chapel Hill gathered to investigate ways
of resolving conflicts outside the courtroom. Their efforts over a period of
years resulted in the establishment of one of the earliest and most success-
ful community mediation programs in the country. Founded in 1978, the
Orange County Dispute Settlement Center soon became a model for similar
programs in other communities and helped spark the community mediation
movement across the state. It also helped lay the foundation for other ADR
programs in North Carolina—such as court-ordered arbitration and media-
tion programs—by demonstrating that certain kinds of disputes could be
resolved more efficiently and effectively without going to trial.

The Orange County Dispute Settlement Center

In the mid-to-late 1960s, the campus of the University of North Carolina at
Chapel Hill, like many other college campuses in the United States, erupted
in a wave of protests against the war in Vietnam and against continuing
racial segregation in public accommodations. Both students and local resi-
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dents were arrested for various acts of civil disobedience. In 1970, at the
request of the Chapel Hill Interfaith Council, three women sympathetic to
the students’ causes began monitoring the local criminal courts on behalf
of the Women’s International League for Peace and Freedom (WILPF).
Charlotte Adams, Beth Okun, and Ruth “Tan” Schwab regularly attended
district court sessions for the next seven years, observing whether students
in general—and African American students in particular—received equal
justice from the court system.

The three Chapel Hill women soon became convinced that some matters
on the court docket (minor assaults, trespasses, and similar misdemeanors)
were in essence civil disputes between family members, co-workers, and
neighbors. “So many squabbles can be worked out without going to court,”
observed Charlotte Adams. “You’d be amazed how many roommates get into
scraps over telephone bills.”?

While attending a WILPF meeting in Boston in the summer of 1973,
Adams, Okun, and Schwab learned about a community mediation program
in Roxbury, Massachusetts, a neighborhood in Boston. The program, which
had been established with help from the American Arbitration Association
(AAA), used trained volunteer mediators to help resolve minor disputes that
otherwise might have gone to trial. The Roxbury model seemed to offer a
better alternative for resolving personal disputes than the traditional rem-
edies afforded by the court system.

Adams, Okun, and Schwab were excited about what they had learned
in Roxbury, and upon returning home they contacted others involved in
community mediation efforts. They also arranged for a speaker from the
AAA’s Washington, D.C. office to visit Chapel Hill and explain the concept
of conflict resolution at a community meeting. The presentation by the AAA
speaker was well received by those in attendance, but, at the time, there
was neither sufficient interest nor adequate funding to implement a dispute
resolution program in the area.

Over the next three years the three women held a number of meetings to
educate their fellow Orange County residents about community mediation.
Finally, their persistence paid off. In 1976, another AAA speaker was invited
to speak at a second community meeting in Chapel Hill. There was a large
turnout for this second gathering, and, this time, interest in the community
mediation concept was strong. A group of volunteers formed a committee
and developed a proposal for a local dispute settlement center. The proposal
was endorsed by the Orange County Board of Commissioners in late 1976
and by both the Chapel Hill Town Council and the Carrboro Board of Alder-
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men in 1977. District Attorney Wade Barber, Jr., an enthusiastic supporter,
was helpful in organizing support within the legal community. His willing-
ness to refer cases to the Center after its founding had a major impact in
establishing its credibility and building a framework for its future success.

During the next year and a half, a broad-based community planning
committee contributed many hours and raised substantial funds to start
the Center. Paul Wahrhaftig of the Conflict Resolution Center in Pittsburgh,
Pennsylvania—a tireless promoter of community mediation on behalf of
the American Friends Service Committee—spoke to a receptive group of
interested citizens in Chapel Hill in the spring of 1977. In the fall of 1978,
Marjorie Curet, an attorney with the Community Relations Service of the
United States Department of Justice, provided free mediation training to a
group of community members. These volunteer mediators became the first
board of directors for the Orange County Dispute Settlement Center. Scott
Bradley, who later became the Center’s first full-time Executive Director,
was also an early volunteer at the Center.

The Center mediated its first case in the fall of 1978 in a room provided
by the Newman Catholic Student Center in Chapel Hill. By the end of 1979
Bebe Danzinger, a local businesswoman, had donated use of a three-room
office; state representative Patricia Hunt had secured a state appropriation
of $7,500; the local United Way had provided an additional $4,500; and a
paid, part-time Executive Director, Evelyn Smith, had been hired.

At the time, the Orange County Dispute Settlement Center’s program was
unique in North Carolina. But the combination of factors that led to its devel-
opment was fairly typical of the community mediation movement around the
country. The success of nearly all of the early dispute settlement centers was
built on the hard work and commitment of community volunteers. The cen-
ters began on shoestring budgets, often working in donated space. They were
helped by court officials and politicians willing to take a risk on a new idea
and typically drew their support from community agencies, churches and
synagogues, local funding organizations, and philanthropic foundations.

Growth of Community Mediation in North Carolina

The Orange County Dispute Settlement Center became a model for new
centers throughout North Carolina. Orange County Center board mem-
bers and staff advocated for community mediation across the state and as-
sisted emerging centers (chiefly in the Piedmont region) with training and
program development. In 1982, the Chatham County Dispute Settlement
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Program began, at first, under the nonprofit umbrella of the Orange County
Center. A separate center was opened the same year in nearby Durham. They
were followed in 1983 by the Charlotte/Mecklenburg Community Relations
Committee’s Dispute Settlement Program, Mediation Services of Guilford
County, the Neighborhood Justice Center of Winston-Salem (now Media-
tion Services of Forsyth County), and Mediation Services of Wake County
(now Carolina Dispute Settlement Services). Three additional centers were
founded in 1984: the Alamance County Dispute Settlement Center; The Me-
diation Center in Asheville; and the Henderson County Dispute Settlement
Center. By the end of 2010, there were twenty-three community mediation
centers in North Carolina.

The Mediation Network of North Carolina

In the fall of 1984, the directors of four dispute settlement centers in North
Carolina met to draft legislation addressing certain key issues of mutual
concern to those involved in the nascent movement. Some of the matters
discussed included: confidentiality of proceedings; legality of mediated
agreements; mediator training requirements; funding for center operations
through state appropriations; fees for services; and a range of concerns in-
volving the relationship between the centers and the state’s courts.

In January 1985, the North Carolina Association of Community Media-
tion Programs (NCACMP) was founded. Mike Wendt, Director of the Dis-
pute Settlement Center of Durham, served as acting chairperson until Alice
Phalan, Director of the Chatham County Dispute Settlement Program, was
elected chair. Others active in the formation of NCACMP included Bar-
bara A. Davis of Asheville; Joan Gantz and Lee Dix Harrison from Guilford
County; Shirley Johnes from Henderson County; Lisa Menefee from Forsyth
County; Claire Millar from Orange County; and Frank C. Laney of Wake
County, then a staff member of the North Carolina Bar Association.

The new association established four objectives for its first year: (1) to
pass legislation on dispute settlement centers before the General Assem-
bly; (2) to establish policies and procedures for mediation in the context of
domestic abuse; (3) to work with the Consumer Protection Division of the
state Attorney General’s Office to mediate consumer complaints; and (4) to
develop the organizational structure of the NCACMP.

The Z. Smith Reynolds Foundation provided a grant of $25,000 to the
NCACMP, which allowed the Association to hire Dee Reid, a freelance
writer, editor, and part-time mediator at the Chatham County center in
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Pittsboro. In 1985, the NCACMP became known as “MediatioNetwork.”
MediatioNetwork changed its name to “Mediation Network of North Caro-
lina” in 1992, when Scott Bradley was named Executive Director. The estab-
lishment of this umbrella organization for North Carolina’s community
mediation centers spurred unified efforts in several areas: training stan-
dards; policies regarding domestic violence issues and mediation; mediator
evaluation guidelines; qualifications and ethical standards for mediators;
enforceability of mediated agreements; confidentiality and mediator privi-
lege; and state appropriations for dispute settlement centers.

Current Organization and Governance
of Community Mediation Centers

Although most mediation centers in the state are members of the Media-
tion Network, from time to time, some centers have determined that inde-
pendent status is more in line with their goals or structure. Together, the
Mediation Network and independent nonprofit mediation centers in North
Carolina represent the footprint of community mediation in the state. All
are similarly structured in that each serves the legislative purposes outlined
in North Carolina General Statutes Section 7A-38.5, and each is indepen-
dently governed by volunteer boards of directors. Each center strives to
promote and provide alternative dispute resolution (ADR) services that are
most needed, but services can vary by district depending on factors such
as the local economy, population, education levels, and access to state and
municipal services. The strength and diversity of these programs has helped
make North Carolina a recognized leader in the use of cost-effective and in-
tegrated approaches to ADR methods in courts, schools, and communities.

Support for Community Mediation from the North Carolina
Bar Association and the Z. Smith Reynolds Foundation

Community mediation centers in North Carolina derived crucial support
from several organizations. Important early support came from the North
Carolina Bar Association’s Task Force on Dispute Resolution. Chaired by
Pittsboro attorney Wade Barber, Jr., the Task Force was sponsored by the
North Carolina Bar Foundation, with funds provided by the Z. Smith Reyn-
olds Foundation and the National Institute for Dispute Resolution. The
Task Force’s Subcommittee on Community-Based Alternatives, chaired by
Greensboro attorney Larry B. Sitton, was unequivocal in its support of the
ten community-based mediation centers in existence at the time.
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The Task Force’s 1985 report recommended that the North Carolina Bar
Association actively encourage the growth and development of dispute set-
tlement centers. It encouraged attorneys to support the work of the centers,
in part by referring appropriate cases. It also recommended that centers be
assured of partial state support while maintaining local initiative, volun-
teer support, and community funding. The report called for the General
Assembly to enact legislation addressing several key issues and suggested
that centers become more active in resolving consumer-merchant disputes.

With a 1986 grant from the Z. Smith Reynolds Foundation supporting
permanent, part-time staff, Mediation Network was able to: (1) assist in de-
veloping several new centers; (2) publish its first newsletter, The N.C. Media-
tor; and (3) sponsor its first training program, a Train-the-Trainer workshop
conducted by the Community Board Program of San Francisco.

Additional help came in 1987 with an award from the North Carolina
State Bar’s Interest on Lawyers’ Trust Accounts (IOLTA) program, the first
of many IOLTA grants for community mediation efforts. IOLTA funds made
it possible for the Mediation Network Board of Directors to set a formula for
allocating funds to member centers. Subsequent grants from IOLTA were
vital to the development of new initiatives at some centers and maintaining
existing programs at others.

Funding from the Z. Smith Reynolds Foundation also had a major influ-
ence on the growth and development of new community mediation centers,
as well as on program expansion at existing centers. Since its first grant of
$25,000 to the Orange County Dispute Settlement Center in 1981, the Foun-
dation has provided over $1.5 million in key grants to support innovative
programs, including: peer mediation programs in schools; juvenile media-
tion programs; restorative justice programs; prejudice reduction programs;
and life skills training programs.

The Z. Smith Reynolds Foundation has been a grant partner with North
Carolina’s community mediation centers for the past three decades. At
a Mediation Network board meeting in August 1997, Z. Smith Reynolds
Foundation Assistant Director Joseph Kilpatrick spoke of the state’s media-
tion centers as “a private philanthropist’s dream come true with their small
dedicated staffs and their spirit, flexibility and innovation.”

NoOTES

1. The website of the National Association for Community Mediation, http://
www.nafcm.org/about/purpose.

2. Phyllis Tyler, “Charlotte Adams,” Spectator Magazine, December 17, 1981.



CHAPTER FOUR

Early Steps in Court-Ordered Arbitration
in North Carolina: The Federal Court
Arbitration Program (1983-1987)

“We recommend that the Judicial Administration Division consider the
potential utility of programs of compulsory arbitration with a right of
appeal de novo, tailored to local needs and civcumstances, with a
view to the development of a program for the federal courts.”

— American Bar Association, Report of the Pound Conference
Follow-Up Tusk Force, 74 F.R.D. 159, 169 (1976).

The year 1983 was a watershed period in the state’s efforts to resolve dis-
putes by methods other than traditional litigation. In that year both the
North Carolina Bar Association and the United States District Court for the
Middle District of North Carolina took the bold step of developing programs
of court-mandated arbitration for pending civil actions. Consensual arbi-
tration was already well established in North Carolina, but court-ordered
arbitration for a pending case was considered a radical idea by many of the
state’s trial lawyers at the time. Nevertheless, some judges were willing to
experiment in limited circumstances, as long as the arbitration advocates
could ensure acceptance by members of the bar, expedite court business,
and reduce costs to litigants without prejudice to the quality of justice. In
the end, the pilot programs of court-mandated arbitration developed in
North Carolina between 1983 and 1987 proved the wisdom of making mea-
sured changes in the state’s legal procedures.

Court-Annexed Arbitration in the U.S. District Court
for the Middle District of North Carolina

In August 1976, the Pound Conference Follow-Up Task Force, chaired by
Judge Griffin B. Bell, recommended court-annexed arbitration as a means of
reducing costs and delays in civil litigation. Judge Bell, who was appointed
Attorney General by President Jimmy Carter the following year, soon be-
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came instrumental in obtaining congressional funds for this experiment
in arbitration. A mandatory, court-annexed, non-binding arbitration pro-
gram was launched in 1978 in three federal judicial districts: the Northern
District of California (San Francisco), the Eastern District of Pennsylvania
(Philadelphia), and the District of Connecticut. A 1982 evaluation of these
three pilot programs showed that court-annexed arbitration had been suc-
cessful in reducing case disposition time.

The Administrative Office of the United States Courts obtained a congres-
sional appropriation to expand the pilot program to ten additional districts.
The Middle District of North Carolina applied and was selected as one of
the new districts. The groundwork for the pilot program was laid through
a unique partnership between the court and the Duke University School of
Law. In June 1983, Carmon J. Stuart, an advocate for court-annexed arbitra-
tion who had just retired as Clerk of the United States District Court for the
Middle District of North Carolina, volunteered to help develop the pilot pro-
gram. At the same time, the Duke University School of Law, led by Dean Paul
D. Carrington, was investigating alternatives to litigation. The two groups
decided to join forces, and with Stuart acting as liaison between the federal
court and the law school, a plan was developed for a joint program of court-
annexed arbitration in the Middle District. Senior Judge Fugene A. Gordon
and Chief Judge Hiram H. Ward gave their full support to the initiative.

Officials at the Duke law school proposed a Private Adjudication Center
(the Center) as a means by which the law school could continue its ADR
studies and assist the court in implementing the pilot program. The Center
was approved by Duke University President Terry Sanford and chartered
as a nonprofit corporation in December 1983. The mission of the Center, as
stated in its articles of incorporation, was:

(a) to improve the administration of private law by exploring an alter-
native means of dispute resolution which will be efficient yet faithful
to controlling law, (b) to provide instruction to students at the Duke
University School of Law . . . , and (c) to pursue inquiry into the most
effective procedures for resolving disputes regarding the application
of private law. . . .

On March 2, 1984, the court appointed a Local Rules Advisory Committee
composed of seven lawyers from throughout the Middle District. Thornton
H. Brooks, a highly respected lawyer from Greensboro, was chosen as chair-
man. One of the committee’s first tasks was to help Carmon Stuart assemble
an information notebook on court-mandated arbitration. This background
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material—which included an evaluation of the arbitration programs in the
three pilot federal district courts, information about the Center and its mis-
sion, and proposed rules for court-annexed arbitration—was sent to a group
of leaders within the Middle District bar with a request for their “advice and
comment.” The favorable response to this survey allowed Chairman Brooks
to report to Chief Judge Ward in September 1984 that “a majority of the
[Advisory] Committee unqualifiedly agrees to this proposed Rule.”

After a series of informational sessions hosted by members of the com-
mittee, drafts of the proposed local rules were submitted to the judges in the
district, to the clerk of court, and to the magistrate judge. Magistrate Judge
P. Trevor Sharp wrote the final draft of the arbitration rules, which were
formally approved in an Order Adopting Rules for Court-Annexed Arbitra-
tion. The Order was signed by all active judges in the Middle District on
October 24, 1984, and became effective on January 1, 1985. The decision
of the judges to adopt an experimental court-annexed arbitration program
made the United States District Court for the Middle District of North Caro-
lina the first court in the state and the first federal court in the Southeast to
adopt such a program. This action demonstrated that the judges were open
to change, had faith in the bar, and had the courage to act.

The Arbitration Panel

From the outset, the Local Rules Advisory Committee and the Private Ad-
judication Center had four main concerns about the court-annexed arbitra-
tion program. First was the question of whether their innovative plan would
actually work. Second, they wondered if judges and court personnel would
give court-annexed arbitration a fair chance. A third concern was whether
trial lawyers would accept arbitration in good faith or just use it as an op-
portunity for enhanced discovery. Finally, there was the issue of attracting
able lawyers to serve on the arbitration panel for nominal compensation.
(At the time an arbitrator’s compensation was limited to $40 per hour with
a maximum of $500 per case, which required some seven hours of work, on
average.)

Despite these concerns, the program received overwhelming support
from the bench and the bar. Forty-five lawyers from the Middle District re-
sponded to the court’s initial invitation to serve on the arbitration panel, all
of whom received a one-day training course in arbitration. Ultimately, the
arbitration panel had some sixty-five lawyers.

Under the program rules, litigants had the option of choosing their arbi-



Early Steps in Court-Ordered Arbitration in North Carolina 25

trators by agreement or by a “strike system” in which litigants would elimi-
nate names from a short list of prospective arbitrators submitted to them by
the Center. The parties chose by agreement in about eighty percent of the
cases. Some arbitrators were chosen repeatedly. Ralph A. Walker (later a
judge on the North Carolina Court of Appeals) was selected sixteen times
in the course of the thirty-month experiment. On the list of arbitrators were
seven former judges—a former federal district court judge, a former state
Supreme Court justice, a retired state Court of Appeals judge, a retired chief
bankruptcy judge, and three former state trial court judges—four deans (or
former deans) of law schools, and thirty-four name partners in North Caro-
lina law firms. It was the consensus of the federal judges and court staff that
the program’s success was due largely to the quality of service rendered by
the arbitrators. A number of the arbitrators on the panel declined compensa-
tion, saying that they considered their service to be a contribution to the
court and to the legal profession.

Local Rules Governing Arbitration

In many ways the local rules for the Middle District arbitration program
were unique at the time of their adoption. Designed as an experiment, the
rules featured a “sunset” provision terminating them at the end of thirty
months, at which time the court would weigh the benefits of court-annexed
arbitration. Another distinct feature of the local rules was the high limit
set on the amount in controversy for cases referred to arbitration. Arbitra-
tion was mandatory for civil actions seeking monetary relief not exceeding
$150,000, the highest “cap” of any known set of rules at that time. The rules
exempted from arbitration specified types of cases and allowed for case ex-
ceptions at the discretion of the court. To avoid an arbitrary and absolute
cap, there was a rebuttable presumption that the amount in issue did not
exceed $150,000.

The Federal Rules of Evidence did not apply in arbitration proceedings in
the Middle District, except for rules relating to privilege. A single arbitrator,
rather than the customary three, was authorized to weigh all evidence pre-
sented and to assess its relevance, trustworthiness, and value. The arbitra-
tor was required to file an award with the clerk of court, who would hold it
for thirty days under seal. Written opinions were optional. After the thirty-
day period, the clerk entered the award as the court’s judgment, with the
same effect as a consent judgment, unless one of the parties had demanded
a trial de novo, as of right, or filed a stipulation of dismissal. This feature
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enabled parties to settle the case with the benefit of knowledge gained in
the hearing—or from the arbitrator’s award—without having a preclusive
judgment appear on the public record. If, in a trial de novo, the demanding
party did not gain a judgment more favorable than the arbitrator’s award,
the clerk taxed the cost of the arbitration to that party. The fact that there
had been arbitration was not admissible in the trial de novo.

Role of the Private Adjudication Center

Perhaps the most noteworthy and unique aspect of the federal court-
annexed arbitration program was the partnership between the court and
the Duke University School of Law’s Private Adjudication Center. The Cen-
ter actively participated in the program from its inception in 1983 through
completion of the pilot program in 1987.

During the experimental period, the Center assumed primary responsibil-
ity for managing cases referred to arbitration. It developed and maintained
a list of qualified arbitrators. Court orders selecting cases for arbitration
were received by the Center, which then advised the parties of their rights
and explained the procedure for selecting an arbitrator from the Center’s
approved list. Once an arbitrator was chosen, the court referred the case to
the Center for scheduling and the conduct of a hearing.

The Private Adjudication Center received a complete copy of the court’s
file in each case, both for its own use and for use by the arbitrator. It man-
aged the pre-hearing procedure, which included the exchange of informa-
tion regarding issues such as witnesses, exhibits, and the submission of
pre-hearing briefs. Records of proceedings were filed with the Center rather
than the court. Most of the hearings were monitored by Center Vice Presi-
dent Carmon Stuart, who also served the arbitrator as a de facto courtroom
deputy. In short, once a case was selected and referred to the Private Adju-
dication Center, it was managed by the Center all the way through to the
award phase (indeed, to the judgment phase) with no judicial involvement,
unless there was a trial de novo.

The Center performed one additional and critically important man-
agement function. It arranged for a study and evaluation of the program
by E. Allen Lind, a well-known and respected social science scholar and
researcher for the Institute for Social Justice at the RAND Corporation.
His 1990 report, “Arbitrating High-Stakes Cases: An Evaluation of Court-
Annexed Arbitration in a United States District Court,” was highly regarded
for its methodology and widely cited in the professional literature.
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On June 30, 1987, the end of the thirty-month experimental period, the
Center’s work with the court was complete. The court rules were changed,
effective July 1, 1987, to make arbitration a feature of local practice in the
Middle District and to bring the program under the supervision of the clerk,
rather than the Center. This program remained in place until 1993, when
mediation rules were adopted in response to legislative limits on court-
annexed arbitration in the federal courts and to the success of the Mediated
Settlement Conference Program in state court, making mediation the court-
sponsored alternative dispute resolution program in the Middle District.



CHAPTER FIVE

Dispute Resolution and the
North Carolina Bar Association:
Lawyers as Peacemakers and the

Beginning of Court-Ordered Arbitration

“The time bas clearly come for lawyers to begin to emphasize their role as
mediators, conciliators, and peacemakers— as counselors for what is right,
not merely advocates for what is legally possible. Lawyers must begin to
take advantage of alternatives to litigation for dispute resolution. . . .
Lawyers need to remind themselves that the courtroom is often not a place
conducive to peacemaking or conflict healing, yet peacemaking and conflict
healing are first obligations of our profession.”

—North Carolina Supreme Court Chief Justice James G. Exum, Jr.,
“The Lawyer as Peacemaker,” 34 Bar Notes 8, 9 (1983).

In 1983, a small group of prominent North Carolina attorneys attended
a conference at Wheaton College, in Wheaton, Illinois, sponsored by the
Christian Legal Society. The conference focused on the role of lawyers in
discouraging litigation and encouraging private resolution of disputes.
North Carolina Supreme Court Chief Justice James G. Exum, Jr. delivered
an inspiring address on the role of lawyers as peacemakers.

Justice Exum urged “a return by the legal profession to the fundamen-
tal principle that a lawyer’s highest obligation to society and to clients is
to be a peacemaker.” He suggested that litigation often was “the product
of the lawyer’s failure” in this duty. Noting that the vast majority of cases
brought to trial involve factual disputes, rather than important legal or con-
stitutional issues, Justice Exum argued that such cases frequently could be
resolved outside the courtroom. In these situations, he said, lawyers should
“exhaust their skills as counselors” before “so readily assuming the role of
advocates.”!

Recalling the words of Judge J. Braxton Craven, Jr., Justice Exum iden-
tified a category of disputes that he characterized as involving primarily
“people’s problems,” not “legal problems.” In such cases, he said, litigation
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could be “especially harmful.” Examples included cases involving “persons
who, before the dispute arose, enjoyed some kind of meaningful, positive
personal relationship” as with “petty criminal matters between relatives or
friends, domestic disputes, disputes between business associates, boundary
line disputes between neighbors, [and] squabbles between heirs over their
ancestor’s spoils. . . .” He concluded: “Where we are dealing primarily with
people’s problems, the courtroom does not have nearly the resolving power
of other, less formal, less structured, dispute settling devices. Litigation in
these cases is frequently a severe obstacle to reconciliation between the
parties.”?

Justice Exum repeated his Wheaton College address to several bar groups
in North Carolina. Charles L. Fulton, then President of the North Carolina
Bar Association (NCBA), heard one of these talks and was inspired to help
explore this new concept of lawyers as peacemakers. When several of the
lawyers who had attended the Wheaton conference suggested a task force
to study what role North Carolina’s lawyers should play, President Fulton
took the lead.

The Dispute Resolution Task Force

In November 1983, Fulton appointed the Alternatives to Litigation Task
Force, eventually known as the NCBA Dispute Resolution Task Force (Task
Force). The group’s goal was to study alternative dispute resolution (ADR)
programs across the country and to make recommendations for the North
Carolina bar. Wade Barber, Jr. was appointed to serve as the Task Force
chair. As District Attorney for Orange County and Chatham County, he was
well familiar with the work of the Orange County Dispute Settlement Center
in taking minor criminal cases from the district courts and resolving them
in a just and amicable manner. Other prominent lawyers, court officials,
and active members of the bar were asked to join the Task Force. Justice
Exum was appointed chair of the Task Force Subcommittee on Court-Based
Alternatives. Larry B. Sitton, a Greensboro lawyer, was appointed chair of
the Community-Based Alternatives Subcommittee. Professor Ralph A. Pee-
ples, of the Wake Forest University School of Law, and Reagan H. Weaver, a
Raleigh attorney, agreed to compile and edit the final Task Force report. The
Z. Smith Reynolds Foundation of Winston-Salem provided a research grant
to support the group’s work, and the National Institute for Dispute Resolu-
tion in Washington, D.C. contributed additional funds.

The Task Force held its inaugural meeting in Greensboro on April 5,
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1984, and resolved to hold monthly meetings on the relevance of ADR for
the justice system in North Carolina. Leading ADR consultants and prac-
titioners and a variety of experts were invited to speak to the group as a
whole. After some deliberation, members recommended wider use of ADR.
The focus then shifted to the kinds of programs or initiatives that would
be proposed to the courts and the bar. Despite a very limited budget, both
subcommittees sent representatives to visit existing ADR programs in Ohio,
Michigan, California, Pennsylvania, Arizona, and Washington to interview
participants and to learn first-hand how the programs operated. This effort
was greatly aided by Task Force member H. C. “Jack” Roemer, then Senior
Vice President and Secretary for R. J. Reynolds Industries, who secured use
of his company’s corporate jet for some of these visits.

In June 1985, the Task Force issued its report, with four key recommen-
dations:

1. The North Carolina Bar Association should actively encourage the
growth and development of dispute settlement centers;

2. North Carolina should establish a pilot project of court-ordered ar-
bitration in three judicial districts to resolve civil disputes involving
$15,000 or less;

3. Dispute resolution procedures such as child custody mediation,
summary jury trials, and mini-trials should be investigated more
thoroughly;

4. The North Carolina Bar Association should promote greater awareness
on the part of the bar and the public about alternative methods of dis-
pute resolution.

The report was the single most important product of the Task Force and be-
came the working guide for the development of ADR programs in the state.

The Push for State Court Arbitration

The work of the Task Force ended with the issuance of its report. But when
the North Carolina Bar Association adopted the recommendations at its
annual meeting in June 1985, a group was needed to oversee their imple-
mentation. Larry Sitton was appointed chair of the new Dispute Resolution
Committee (Committee) of the NCBA. Sitton’s agreement to serve was con-
tingent on the willingness of other prominent Task Force members to con-
tinue their involvement. The majority of the Task Force participants agreed.
The Bar Association’s beginning ADR efforts would be in good hands.
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The new Committee was divided into four subcommittees, each charged
with implementing one of the four Task Force recommendations. The rec-
ommendation that required the most time and effort was the design of
court-ordered arbitration in cases involving $15,000 or less.

The Committee’s work was greatly aided by the hiring of Frank C. Laney,
a Raleigh attorney and member of the original Task Force, to work as the
NCBA’s Dispute Resolution Coordinator. Funds to establish Laney’s position
were obtained largely through the efforts of Roy J. Baroff, an NCBA intern
during the summer of 1985. Baroff, a volunteer mediator with the Orange
County Dispute Settlement Center and a law student at the University of
North Carolina at Chapel Hill, secured a grant from the North Carolina State
Bar’s Interest on Lawyers’ Trust Accounts (IOLTA) Program to help support
the Committee’s efforts. With Laney working full-time to pursue the Com-
mittee’s objectives, the drive for a state court arbitration program began in
earnest.

Enabling Legislation

With the approval of its Board of Governors, the NCBA formally sponsored
legislation entitled “Pilot Program of Mandatory, Non-Binding Arbitration of
Certain Claims.” The bill was enacted as North Carolina General Statutes
Section 7A-37 near the end of the 1985 session of the General Assembly. The
statute authorized pilot arbitration programs to be established in three state
judicial districts, to be selected by the Supreme Court of North Carolina,
and to be operated according to rules adopted by the Court. Arbitration was
to be permitted only in cases involving claims for damages of $15,000 or
less. Unfortunately, no state funds were appropriated for the program. The
General Assembly instead directed that funds should be sought “from such
willing private sources as the Court may deem appropriate. . . .”3

State Arbitration Rules

A subcommittee of the Dispute Resolution Committee, composed of
representatives of the bench, the bar, and the North Carolina Administra-
tive Office of the Courts (AOC), worked diligently to produce a set of Rules
for Court-Ordered Arbitration in North Carolina. Led by Carmon J. Stuart,
chair of the Arbitration Subcommittee, and Professor George K. Walker of
the Wake Forest University School of Law, the subcommittee loosely pat-
terned the proposed rules upon the federal court-ordered arbitration rules.
Drafts were circulated to Committee members and trial lawyers for com-
ment. Members of the Committee made numerous appearances before bar
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groups to explain the proposed rules and to gather input. As suggestions
were received from the various parties, the proposed rules went through
five drafts before a final form was reached.

Consistent with the enabling legislation, the rules made all civil actions
filed in the trial divisions of the General Court of Justice subject to court-
ordered arbitration if they involved a claim for monetary relief not exceed-
ing $15,000. Exceptions to the requirement were made for certain types of
cases, such as class actions, claims for substantial equitable relief, family
law matters, real estate claims, and decedents’ estate matters. The drafters
on the Subcommittee fixed the relief cap at $15,000, in keeping with the
experience in other states of starting low and raising the cap as warranted.
Moreover, the drafters thought that if mandatory arbitration was limited to
the “small cases,” the new program would be more acceptable to the trial
bar. They hoped to increase the limit to $25,000 at the end of the two-year
trial period set by the Supreme Court.

One unique feature of the rules was a provision that arbitration hear-
ings were to be limited to one hour, unless the arbitrator determined at the
hearing that more time was necessary to ensure fairness and justice to the
parties. Another unusual provision was the rule authorizing sanctions for
any party failing or refusing to participate “in a good faith and meaningful
manner,” a rule which in practice proved to be rather ambiguous.

Because the program involved a procedure that was entirely new to North
Carolina, the drafters added extensive comments to many of the rules to ex-
plain their rationale and to serve as instructive guides in interpreting them.
Although the comments were an important part of the rules, and therefore
carried the imprimatur of the Court, the issue of whether they were to be
deemed authoritative was never decided.

Finally, on August 28, 1986, the Supreme Court of North Carolina di-
rected that a pilot program of mandatory, non-binding arbitration be op-
erated for two years in the Third, Fourteenth, and Twenty-Ninth Judicial
Districts pursuant to the Rules for Court-Ordered Arbitration, as proposed
by the Subcommittee of the Dispute Resolution Committee. The Rules be-
came effective on January 1, 1987.

Scores of conscientious lawyers and AOC personnel gave freely of their
time, talents, and resources to assist in creating and establishing the pilot
program. In tribute to all who worked on the rules and procedures, it should
be noted that the Rules have stood the test of time without much change.
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The Pilot Program Begins

The pilot program was launched on January 1, 1987, and ran for two
years. Carmon Stuart prepared a Benchbook for Arbitrators, published by
the NCBA and later revised and updated by the AOC, to assist novice court-
approved arbitrators.

The three judicial districts that served as the testing ground for the pilot
program had been carefully chosen to represent different geographic re-
gions and various types of communities. Such diversity offered an optimal
basis for evaluating the program’s overall effectiveness.* The Third Judicial
District was a semi-urban area in the eastern part of the state which included
Carteret, Craven, Pamlico, and Pitt counties. The Fourteenth District, cover-
ing Durham County, was primarily an urban district located in the center of
the state. The Twenty-Ninth District, a predominantly rural area in western
North Carolina, consisted of Henderson, McDowell, Polk, Rutherford, and
Transylvania counties.

The enabling legislation included a directive to evaluate the program for a
reasonable period of time. Funding was secured to conduct an independent
study during the pilot phase. The NCBA asked the Institute of Government
at the University of North Carolina at Chapel Hill to design and supervise
an evaluation of the pilot program. The study, led by Professor Stevens H.
Clarke, examined the program’s effect on eligible cases filed in the three
districts from January through June 1987. Under the procedures designed
for the study, half of the eligible cases in each district were referred to ar-
bitration. The rest were handled according to standard court procedures.
The disposition of cases in both groups was examined to determine if any
improvements could be attributed to the arbitration process. The evaluators
also conducted interviews with attorneys and litigants to determine rates
of satisfaction with the different procedures and with the outcomes. The
evaluation, published in 1989, concluded that the court-ordered arbitration
program reduced the time required for disposition of cases in each of the
three pilot districts and resulted in a high level of satisfaction among liti-
gants and their counsel.’

Specifically, the study found that disposition time in contested cases
was reduced by 33 to 45 percent. The study also found that trial rates were
reduced by more than two-thirds in contested cases. Litigants who lost or
settled were more satisfied with the arbitration program than with standard
procedure.® During the pilot phase, a staff person was provided to each dis-
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trict. The importance of the use of attorneys as arbitrators was also noted:
“Clearly, another key ingredient to the ultimate success or failure of the pro-
gram is the quality of the arbitrators. Here significant efforts were made to
insure arbitrator competence and impartiality.””

The evaluation of the program did not directly address whether court-
annexed arbitration results in a cost savings per se. Anecdotal evidence re-
flected some significant savings. It is noteworthy, however, that in the Third
District, the court-ordered arbitration program was credited with reducing
the number of weeks of civil trial court scheduled. This permitted judges
additional time to handle other disputes, particularly equitable distribution
cases and criminal matters. The NCBA report on court-ordered arbitration
concluded that “[u]ltimately, the benefit of the program lies not so much
in reducing direct costs as in the improvement of the overall operations of
the judicial system, including a consideration of the level of litigant satis-
faction.”® The benefits to the court system and the litigants are still being
felt in those districts in which court-ordered arbitration is in place. To fund
the pilot program and the evaluation, the NCBA raised $566,364 from
numerous grantors, primarily in North Carolina, but also from across the
nation.

Based on the success of the pilot program, the General Assembly enacted
legislation during the 1989 Session authorizing court-ordered, non-binding
arbitration statewide. Although authorized, the program has been imple-
mented in only thirty-two judicial districts. Immediately following the pilot
phase, eight districts were brought on board in 1990. From 1993 through
1999, twenty-one of the remaining districts were in place. Further expan-
sion of the program was dependent upon funding from the General Assem-
bly to provide for payment of the arbitration fees and to provide for any
necessary staff. During the court-ordered arbitration pilot program, a staff
person was provided to each judicial district participating. A study of North
Carolina’s program noted that “[i]n this respect, the North Carolina pro-
gram clearly benefitted from careful attention to the importance of admin-
istration.”” Once the program was expanded past the original districts, staff
was not always provided. Staffing was based on case filings. To conserve
state resources, staffing has been kept as lean as possible. The districts oper-
ate with part-time staff or utilize the personnel already serving as staff to
the district court judges. Many districts started arbitration without adding
additional staff. Although the court-ordered arbitration program was au-
thorized statewide, extending the program into the remaining districts was
slow, since expansion required the General Assembly to approve additional
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court personnel to administer the program.'© (For further information about
the program and its current operation, please see Chapter 32.)

The program was reviewed again in 1994. The North Carolina Supreme
Court Dispute Resolution Committee, chaired by Justice Henry E. Frye, eval-
uated the program at the request of the General Assembly and the Director
of the Administrative Office of the Courts, James C. Drennan. The results
showed that the program continued to meet its goals.!

Other Work of the Dispute Resolution Committee

During the late 1980s, the NCBA’s work began to receive national attention.
As the NCBA Dispute Resolution Coordinator, Frank Laney fielded tele-
phone calls and letters requesting information and manuals about the use
of mediation, arbitration, and other ADR processes in the courts of North
Carolina. These queries came from lawyers, judges, and court officials in
a number of states. By the end of the decade North Carolina had become a
national leader in developing and implementing ADR in a statewide, sys-
tematic fashion. The state’s method of building support among members
of the bench, the bar, the community, and court administration became a
model for other programs. Much of the success was due to the quiet, behind-
the-scenes support of Chief Justice Exum and other leading members of the
North Carolina Bar Association.

While the arbitration program was enjoying wide success, the NCBA Dis-
pute Resolution Committee continued to study and promote other aspects of
ADR. The Subcommittee on Bar and Public Awareness, under the leadership
of its chairman, D. Clark Smith, Jr. of Lexington, printed and distributed
10,000 copies of an informational pamphlet on alternatives to litigation de-
scribing sixteen different ADR programs operating in the state.

The Other Procedures Subcommittee, chaired by Leslie J. Winner of
Charlotte, published a study of the Mandatory Child Custody Mediation
Program in Mecklenburg County. This study was used by proponents in the
General Assembly to begin the gradual expansion of the program statewide.
The Child Custody Mediation Subcommittee, chaired by Charlotte attorney
Sydnor Thompson, produced a series of Divorce Mediation newsletters for
distribution to judges and lawyers around the state.

The Dispute Resolution Committee played a major role in developing ex-
planatory materials for a pilot program authorized by the Supreme Court of
North Carolina in June 1987. The program encouraged use of summary jury
trials in three judicial districts in urban areas: Wake, Buncombe, and Meck-
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lenburg counties. Catharine B. Arrowood, an attorney in the Raleigh office
of Parker Poe Adams & Bernstein, and Lee A. Spinks, an attorney in Rocky
Mount, produced the explanatory materials on initiating and conducting a
summary jury trial (SJT). Although the number of cases submitted to the
SJT process was small, the procedure resulted in settlement each time it
was employed.

Further urging the use of ADR, the Committee published articlesin NCBA
newsletters and bar journals describing mini-trials and encouraging their
use. Although convinced that mini-trials had been held around the state,
the Dispute Resolution Committee could not determine the extent of their
use, due to the private and usually confidential nature of the process. During
the period mediation was being explored, and in cooperation with several
dispute settlement centers, the first mediation training for North Carolina
lawyers was conducted at the NCBA Bar Center on October 26-28, 1989.

Conclusion

During this early, experimental period of ADR in North Carolina, a time
when many initiatives were being proposed and implemented, the bar was
generally receptive to new ideas. Most of the active local bar associations in-
vited members of the Dispute Resolution Committee to speak at their meet-
ings. On such occasions, Committee members found welcoming audiences,
by and large. The typical bar member may not have understood at that time
what alternative dispute resolution was, but most were willing to listen and
to keep an open mind.

At the beginning of the court-ordered arbitration program, a speaker
from the NCBA recalls one particular address to a local bar in a pilot district.
As the speaker stood in line at lunch, he heard a prominent local lawyer say,
“This arbitration stuff is a waste of time, but they asked me to be an arbitra-
tor and I'm willing to give it a try.” The speaker remembered thinking, “That
is all we ask: to give it a try.”

Three years later, at the end of the pilot program, the same speaker re-
turned to address the same group about the success of the arbitration ex-
periment. The first person he met was the aforementioned local attorney,
who said, “I don’t know if you remember me,” (the speaker certainly did)
“but I have served as an arbitrator, and this program is great. I am active in
politics and I know a lot of people locally and in Raleigh. When you go to the
legislature, let me know and I will write letters, I'll make calls, I'll drive all
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the way to Raleigh. I'll tell everybody how great this program is and that we
need to put it in every district in the state.” The speaker said, “Thank you,”
and remembered thinking to himself, “All we asked was that you give it a
try. This program sells itself.”
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CHAPTER SIX

The Development of Mediated Settlement
Conferences: From “Court-Ordered ADR”
to “Settlement Procedures”

“Discourage litigation. Persuade your neighbors to compromise
wherever you can. Point out to them how the nominal winner is often a
real loser—in fees, expenses and waste of time. As a peacemaker,
the lawyer has a superior opportunity of being a good man.
There will still be business enough.”

—Abraham Lincoln

The year 1989 was pivotal in the development of alternative dispute resolu-
tion (ADR) in North Carolina. During that year, bills were introduced in
and enacted by the General Assembly that authorized the statewide expan-
sion of two ADR programs whose pilot phases had just concluded: the Child
Custody Mediation Program and the Court-Ordered Arbitration Program.

By 1989, the North Carolina Bar Association’s Dispute Resolution Com-
mittee had reached several important conclusions. The Committee found:
first, that litigants judged ADR programs to be effective and satisfactory
alternatives to litigation; second, that these programs were remarkably suc-
cessful in reducing the disposition time of civil cases; and third, that ADR
had to be mandatory for it to have a major impact on the court system.

This decision marked a true milestone in the development of alterna-
tive dispute resolution in North Carolina. Although much of the country
continued—and still continues—to debate whether or not ADR procedures
should be court-ordered, the early successes of the experimental program
of mandatory arbitration in the United States District Court for the Middle
District of North Carolina and the State’s court-ordered arbitration program
led to this conclusion. The soundness of that conclusion has been validated
as ADR has continued to evolve through the years.

Despite the success of these ADR initiatives, some observers in 1989
were cautious about ADR’s future. One reason for skepticism was based on

38
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economics. The arbitration and child custody programs cost a great deal
of money, and it was far from clear that funds would be available to create
new programs. Already there were predictions of state budgetary shortfalls
which, in 1991, would produce North Carolina’s worst financial crisis since
the Great Depression. With the prospect of cutbacks in all services, includ-
ing those attached to the courts, some supporters of ADR believed that new
programs simply would not pass fiscal muster in the future.

A second reason for concern was that there seemed to be no clear direc-
tion or advocacy for further development of ADR in the courts. Superior
courts were the next logical venue for implementing ADR, but there was
no consensus on the proper approach to take in those courts. Although
court-ordered arbitration had proven successful in resolving certain kinds
of disputes, its state-wide implementation in the courts was not favored by
the Bar. Summary jury trials, which had been promoted and studied by the
Duke University School of Law’s Private Adjudication Center, had had too
little impact to be seen as applicable on a statewide and everyday basis. And
finally, the much studied concept of the “multi-door courthouse” (discussed
later in this chapter) appeared too cumbersome to implement in North Caro-
lina’s many small, rural counties.

The Dispute Resolution Committee’s New Agenda

Several events soon took place that turned uncertainty over ADR’s future
into optimism about its prospects. In August of 1989, the new Dispute Reso-
lution Committee chair, Greensboro attorney Horace R. Kornegay, convened
the Committee for a brainstorming session. It was a first step toward creat-
ing a new agenda for the Committee’s ADR efforts. That meeting (and sub-
sequent smaller meetings during the next several weeks) proved significant
in several ways.

The first was the appearance of Robert A. Phillips, a Florida lawyer who
had moved to North Carolina and opened a practice in the mountain town of
Burnsville. Phillips told the Committee about Florida’s court-based media-
tion program. He explained to the Committee that Florida lawyers had not
liked non-binding arbitration as a settlement tool; that they rarely chose
arbitration over mediation; and that mediation in Florida’s circuit courts had
been well received. Members of the Committee were intrigued. It was the
first time most of them had heard of any court using mediation in civil cases
(other than in family disputes).

Shortly after the August brainstorming session, Horace Kornegay con-
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ducted a series of subcommittee meetings to consider the ideas generated
by the discussion. As a result, Kornegay made two decisions that organized
and defined the Committee’s efforts for that time and, as it turned out, for
many years to come.

The first decision came from a suggestion by Chapel Hill attorney J. An-
derson (Andy) Little to combine several mediation subcommittees into one.
During the years from 1985 to 1989, when the main focus of the full Com-
mittee was the design and testing of an arbitration program, the number
of mediation subcommittees had multiplied. There were subcommittees on
child custody mediation, community center mediation, farm credit media-
tion, and school mediation. Although these groups gathered valuable infor-
mation, none of them produced much that would be applicable to the courts.
Combining them into one, so that the energies of all could be focused on one
or two projects, seemed essential. Kornegay did that and later asked Little to
chair the new consolidated Mediation Subcommittee.

Kornegay’s second decision was to establish a “multi-door courthouse”
committee, with Reagan H. Weaver as its chair. As noted earlier, Weaver
was one of the original members of the North Carolina Bar Association
Dispute Resolution Task Force and, along with Ralph A. Peeples, one of its
reporters. The phrase “multi-door courthouse” was used in legal circles at
the time to describe the infusion of ADR procedures into the legal system.
Chief Justice James G. Exum, Jr. of the Supreme Court of North Carolina
often used it in speeches during the 1980s, and an artistic rendering of a
multi-door courthouse appeared on the cover of the Task Force’s 1985 report
(and in a number of other Committee publications in subsequent years). As
a metaphor, the multi-door courthouse was a useful concept. However, by
the end of the 1980s, it had come to be identified with a highly structured
ADR case management system. Such programs had been created in Tulsa,
Houston, and Washington, D.C., under sponsorship of the ADR Task Force
of the American Bar Association (ABA).

Weaver’s committee set out to explore the concept of the multi-door
courthouse. Using grant money from the National Institute of Dispute
Resolution obtained by Frank C. Laney (a Raleigh attorney and, at the time,
Dispute Resolution Coordinator for the North Carolina Bar Association),
the committee visited existing programs in Washington, D.C., Brunswick,
New Jersey, and Philadelphia during the fall of 1990. Weaver’s committee
found that each program relied on a staff of administrators who assigned
cases to specific ADR procedures. Such a method followed the conventional
wisdom of the time that certain types of cases were best suited to specific
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ADR procedures, and that administrators and judges were the appropriate
people to make those determinations. That concept often was called “fitting
the forum to the fuss.”

At first, the Dispute Resolution Committee found the multi-door court-
house approach an appealing one. The Committee abandoned the concept
later that fall, however, and it was never taken up again. In the end, the
administrative costs of such a program proved to be too high. In each of
North Carolina’s one hundred counties, at least a part-time position would
have been needed to provide the central screening function associated with
the model. With forecasts of a dire fiscal year circulating around the state,
proposing such an expensive program seemed untimely.

The Committee members also were beginning to doubt the current wis-
dom that one could identify cases by type for assignment to an “appropriate”
ADR technique. Although other courts had spent considerable energy de-
veloping complex criteria by which staff could triage cases, the Committee
members remained skeptical. Instead, they were beginning to believe that
choosing an ADR process was a decision that could best be made by the
parties and their attorneys.

But a far more compelling reason for abandoning the multi-door court-
house concept, with its bulky administrative components, emerged in No-
vember 1990. The Mediation Subcommittee had devised an entirely new
proposal for the full Committee’s consideration: a program of mediated
settlement conferences, which needed no state funds and would require no
new administrative structure.

The Focus on Mediation

The new Mediation Subcommittee began its work shortly after it was cre-
ated in August of 1989. The Subcommittee’s task was to develop objectives
and a work plan to guide its efforts for several years into the future. It met
at regular intervals throughout the fall and winter of 1989-1990, at times
seeking and utilizing the resources of the ABA’s ADR Task Force. At the
April 1990 meeting of the full Dispute Resolution Committee, Andy Little
reported the Mediation Subcommittee’s objectives. They were to support the
establishment and development of community settlement centers through-
out the state, to monitor the child custody mediation program and make
suggestions to its advisory committee, and to study whether and how other
states were using mediation in civil cases. To further the last objective, the
Mediation Subcommittee asked Frank Laney to obtain grant monies for
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travel in the fall of 1990 to four sites chosen for study. Those sites were
picked with the aid of staff at the ABA, which served as a clearinghouse for
information on ADR programs nationwide. (Ironically, Florida was not one
of the proposed destinations.)

At the urging of the full Committee, Horace Kornegay made another im-
portant administrative decision at this time, one that would significantly
bolster the Mediation Subcommittee’s work and infuse it with new energy.
In 1989 and 1990, as the Dispute Resolution Committee focused on district
court and non-court related alternatives, participation of the bench in the
efforts of the Committee diminished. Committee members believed that
involvement of additional judges was crucial, especially if new programs
worthy of implementation in the courts were going to be recommended.
Kornegay asked Chief Justice Exum to appoint several judges to the Com-
mittee. Among the appointees were Judge James M. Long, senior resident
superior court judge for Stokes and Surry counties, and Judge Robert (Bob)
D. Rouse III, retired senior resident superior court judge and former Pitt
County District Attorney. These men would play an important role in bring-
ing mediation to the trial courts of North Carolina.

The Florida Model

During the month of August 1990, several events took place that changed
the course of the Mediation Subcommittee’s deliberations. Having learned
more about Florida’s court-based mediation program from Robert Phillips,
Mediation Subcommittee Chair Andy Little decided to take a civil trial court
mediation training seminar in Asheville taught by David Strawn, a former
circuit court judge from Orlando, for vacationing Florida lawyers.

Little, who had already been trained in community center and family me-
diation, attended the seminar to find out more about mediation in the con-
text of civil litigation, with lawyers participating in the process. He learned
how the Florida program worked; how cases were selected; how mediators
were assigned; how neutrals were compensated; how the program was
funded; and how lawyers reacted to it. He discovered that while both media-
tion and arbitration were available in the Florida program, judges routinely
ordered the parties only to mediation. In Florida, the parties and their at-
torneys rarely requested arbitration themselves. Little also learned that the
Florida system required no additional administrative personnel at the local
level, and, perhaps most important at the time, that the mediators were paid
by the parties and not by the state. It became clear to Little during that week
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in Asheville that the key to new ADR initiatives in North Carolina was the
coupling of mandatory mediation with the sharing of costs by the parties. He
also surmised that a program based on these concepts would require some
radical changes and might not be an easy sell to the bench and bar.

In late August 1990, Judge Rouse attended Judge Strawn’s mediation
seminar in Florida. He returned feeling just as excited as Little about the
training, the Florida program, and the way that Florida lawyers seemed
to like mediation. After many discussions over the course of several days,
Little and Rouse concluded that the Mediation Subcommittee should plan
for a sizeable group to make a trip to Florida to study its program in detail,
rather than travel around the country to examine other model programs.
The Subcommittee later agreed.

Little and Rouse thought it critical that the group making the trip include
members of the legal community who were dedicated to the ADR effort, but
who also would command the attention and respect of the bench, the bar,
and the legislature. The individuals selected to make the trip included Se-
nior Resident Superior Court Judge James M. Long, North Carolina Court of
Appeals Judge Jack L. Cozort, North Carolina Supreme Court Justice Harry
C. Martin, North Carolina Administrative Office of the Courts (AOC) staff
member Kathy L. Shuart, Winston-Salem attorney Lisa V. Menefee, First
Union Bank Corporate Legal Counsel Francis Charles (Chip) Clark, Robert
Phillips, Retired Judge Bob Rouse, and Andy Little.

The trip took place over three days in October 1990. During that time
Mediation Subcommittee members attended mediations, talked to judges
and administrators, interviewed numerous lawyers, and talked among
themselves about what portions of the Florida program might be useful in
North Carolina. Robert Phillips arranged for attendance at mediations in
both Orlando and Tampa. Chip Clark arranged conversations with a number
of civil trial lawyers in Orlando. Judge Strawn spoke with the Subcommit-
tee members and helped set up a number of meetings for them with court
officials.

Because lawyers in Florida seemed to like the mediation component
of the state’s program, but not the non-binding arbitration part, the Sub-
committee decided to limit its consideration to a court-ordered mediation
program. Andy Little later recalled that those who made the trip to Florida
seemed “on fire” about the idea and believed it could bring about needed im-
provements to the state courts. Their energy and enthusiasm would be put
to good use, for designing and implementing the program in North Carolina
would require countless hours of dedicated effort.
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Building Support for the Mediated Settlement
Conference Pilot Program

Upon returning to North Carolina, the group began to draft a statute au-
thorizing a pilot program of “mediated settlement conferences” in North
Carolina’s superior courts, along with a set of rules to implement it. The pro-
gram’s proponents used the name Mediated Settlement Conference rather
than Superior Court Mediation to make this new format sound more appeal-
ing to judges and attorneys who were already familiar with judicial settle-
ment conferences. The drafters worked at nights and on weekends upon
their return to North Carolina and were ready with their recommendations
at the meeting of the Dispute Resolution Committee in November 1990. The
Committee enthusiastically endorsed the new program.

The next stop on the road to implementation was the office of Chief Jus-
tice Exum, who was a strong supporter of ADR and a member of the original
Task Force. He had two important questions at the end of the Committee’s
presentation. First, he asked if the phrase “mandatory mediation” was a con-
tradiction in terms. Committee members responded that it was not, because
the parties would only be required to attend the conference and would not
be required to make an offer or proposal during the conference. A tougher
question followed. Justice Exum wondered whether the mediation costs
would be too steep and run counter to the strong and long-standing North
Carolina tradition of easy access to the courts.

The matter of placing the costs of the program on the shoulders of the
parties to litigation was a critical feature of the program and the reason it
could be implemented widely and quickly. Many people in the court system
were understandably cautious about placing a greater financial burden on
those who needed and used the courts for the redress of their grievances.
They believed that the state should provide and pay for any programs or
services that the courts order the parties to undertake.

The response to Justice Exum’s concern was twofold. First, lawyers in
Florida had stressed to the Subcommittee that paying for mediation services
did not cost litigants more than proceeding to trial in the traditional way.
Second, the pilot program’s design included a professional evaluation, which
would address the issue of costs, along with many other issues. Proponents
hoped that the evaluation would reveal an overall reduction in costs to the
parties. In fact, it ultimately concluded that the program did not result in a
statistically significant reduction in costs,! but it also showed that the costs
of litigation did not increase, even with litigants paying for the mediator.?
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By the beginning of the 1991 legislative session, the Dispute Resolution
Committee had successfully garnered support for the pilot program from
both the North Carolina Bar Association (NCBA) and the Supreme Court
of North Carolina. However, the Committee was not sure what kind of re-
ception such an innovative program would receive in the General Assem-
bly. The proposed legislation was introduced in the Senate by Alexander
P. (Sandy) Sands III and shepherded through that body with the help of
B. Davis Horne, the NCBA’s lobbyist, and Lucius W. Pullen, a member of the
bar and a lobbyist. Surprisingly, the bill sailed through the Senate without a
single dissenting vote. Even more surprising, on June 4, 1991, the bill passed
the House, also without opposition.

Many people contributed to the creation of the Mediated Settlement
Conference (MSC) Pilot Program. Andy Little had the vision and drive to
lead the effort. It was Little who first stimulated widespread interest in
the Florida model and helped guide the process that resulted in the pilot
program’s adoption by the General Assembly and its implementation by the
Supreme Court. Little has continued to contribute to the development of
ADR through the years, including chairing the committees that designed
and implemented mediation in family law cases in the district courts and
in cases within the jurisdiction of the clerks of court. He has served several
terms on the Dispute Resolution Commission and as its chair by appoint-
ment of Chief Justice I. Beverly Lake, Jr.

Three other individuals also stood out as major contributors to the design
and support of the program. Judge Bob Rouse was one of them. He loved
the courts of this state and made it his passion to work to improve them.
His enthusiasm for the mediation program was infectious, and he worked
tirelessly to make the program a reality. Sadly, he died of pancreatic cancer
the day before the authorization bill passed the House in June 1991.

Judge James M. Long was another major contributor to the program’s
success. Judge Long made one of the first ADR presentations to the NCBA’s
original Task Force in 1983. Long spoke about what he called “judicial arbi-
tration,” which was his name for a bench trial with specified time limits for
the presentation of evidence and summations. Judge Long’s original vision
of mediation in the civil trial courts included training judges as mediators
who would attempt to settle the cases that came before them. He changed
his mind, however, during the Florida trip and became convinced that
lawyers needed a non-judicial mechanism to facilitate settlement negotia-
tions. Judge Long came to believe that judges should hear motions and try
lawsuits and be wary of engaging in judicial settlement efforts that might
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be perceived as being coercive by attorneys and litigants. Judge Long’s com-
mitment to court-ordered mediated settlement conferences became evident
during the legislation drafting sessions, and his reputation and credibility
throughout the state were great assets to the Committee’s efforts. Later, dur-
ing the pilot program, he served as chair of the Mediation Committee of the
Supreme Court’s Dispute Resolution Committee.

A special note of recognition should be made of Frank Laney. Laney served
on the original ADR Task Force of the NCBA and continued his involvement
through leadership in the creation of the mediation programs in superior
court and many subsequent ADR programs. Laney’s most notable contribu-
tion to the early development of ADR programs occurred in the realm of
fundraising. He generated approximately one million dollars in grant money
with which to fund the pilot program in non-binding arbitration from 1985
to 1989 and the MSC Program in superior court between 1991 and 1995,
as well as studies of those and other ADR pilot programs. His contributions
have gone far beyond that, however. For nearly three decades, Laney has
been an ever-present contributor, educator, and ambassador for mediation
and for ADR in general.

The Mediated Settlement Conference Pilot Program was authorized in
June 1991. The rules were redrafted and submitted to the Supreme Court in
August and promulgated in September of that year. Later that fall, eight pilot
districts were selected to participate in the program, with Judge Long’s dis-
trict being the first to become operational. Two years later, four additional
districts with large caseloads were added to the pilot program, thus signal-
ing an early acceptance of the innovation known as “mediated settlement
conferences” (MSCs). Finally, in 1995, a bill was introduced to authorize
the implementation of MSCs in superior court throughout North Carolina.
It passed unanimously in both houses. Within two years, MSCs became a
reality throughout the court system. (See Chapter 12.)

Fine-Tuning the MSC Program

Few problems emerged during the pilot program, but the handful that did
occur are worth mentioning. The first involved a rule that required media-
tors to send a report to the court at the conclusion of the settlement con-
ference. The “Report of Mediator” provided bare-bones information about
whether and when the conference was held, whether the case settled and
who would prepare closing documents, how long the conference was, and
what costs there were to the participants. In many counties the court uses
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this report to trigger a variety of administrative procedures within the
judge’s office, such as assigning the case to a trial calendar.

During the pilot program, trial court administrators and judicial assistants
complained that mediators were not submitting their reports in a timely
manner, causing disruptions in their case management timetables. Efforts to
remedy this problem have been successful in districts where the senior judge
has closely supervised the appointment lists. Presently, mediators who do
not file with the court in a timely manner are subject to being removed from
the list and are not allowed to practice mediation in those districts.

A second problem arose when some mediators complained that judges
were using a “short list” of experienced mediators from which to make
appointments. (Under the rules, the senior resident superior court judge
appoints a mediator when the parties are unable to agree on one.) New me-
diators and mediators not well-known believed that they were effectively
being removed from the appointment lists in some districts. Judges, on the
other hand, were concerned that cases in which the parties could not agree
on a mediator should have a fair chance of settlement. Accordingly, they
tended to appoint mediators whom they knew and in whom they had a high
degree of confidence.

Attempts to address this problem were made in two ways. First, a rule
change made during the pilot program made it clear that the judges should
select from a rotating list of mediators when making appointments. Second,
judges were informed by memorandum and in personal conferences that
use of such a rotating list increased the chances that the parties would select
their own mediator, thus encouraging party selection and decreasing the
number of court appointments.

Party selection of mediators was a component of the Florida program
that the designers of the MSC Program felt was vitally important. They
believed that MSCs would be more effective if the parties used a mediator
in whom they had confidence. In addition, party selection of the mediator
was the only real quality control mechanism in the MSC Program. Aside
from a mandatory initial training period, mediators were not required to
report to anyone about the quality of their work. And while gross violations
of ethical standards subject mediators to discipline by the Dispute Resolu-
tion Commission, the real test of a mediator’s effectiveness comes from the
judgment of “the marketplace” of consumers—the parties themselves and
their attorneys.

As judges began to rely on the parties’ right to select their own mediator
and let them take the luck of the draw if they did not, the number of media-
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tors selected by the parties began to climb and the number of complaints
began to diminish. In fact, complaints about the quality of mediation in the
MSC Program have been few. Anecdotal evidence indicates that parties and
their attorneys think mediators do a good job and are helpful in the negotia-
tion process.

The 1995 Legislation

With pilot MSC programs up and running in twelve judicial districts, plans
were made in 1995 to draft a bill authorizing a statewide MSC Program.
The new legislation differed in several respects from the act that had es-
tablished the pilot program. Drafters of the 1995 legislation recognized the
need for a special body to oversee the statewide program. Thus, the North
Carolina Dispute Resolution Commission (DRC) was created and charged
with certifying mediators for the MSC Program, regulating their conduct,
and approving mediator training courses. Until that time, the Administra-
tive Office of the Courts had certified mediators, but no mechanism for
regulating their conduct had been established.

Changes also were made to certain provisions of the program. A sentence
was added to the legislation to make it abundantly clear that the parties did
not have to make an offer or proposal of any kind at a settlement confer-
ence, if they believed it was contrary to their best interest to do so.® The
change underscored the Dispute Resolution Committee’s belief that the
parties should be required only to attend and to pay for the services of a
mediator. There was never a requirement that they negotiate in good faith.
Such a duty was present in the Florida model, but was omitted intentionally
from the MSC Program out of concern that it would only generate additional
litigation, given the subjective nature of such a standard.

Another change concerned a provision on the inadmissibility at trial of
matters related to settlement negotiations. The Florida program had cre-
ated a privilege to protect communications that took place in circuit court
mediation. Drafters of the North Carolina pilot program thought that such
a provision was too strong a protection and, therefore, made it clear in the
pilot legislation that the protections of Rule 408 of the North Carolina Rules
of Evidence would apply to communications at mediated settlement con-
ferences. Rule 408 provides that an offer to compromise a claim may not
be received into evidence as an admission regarding the merits of a claim.
The rule also prohibits admitting evidence of conduct or statements made
in compromise negotiations.
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Several problems with the rule developed during the pilot program,
however, which sent the drafting committee back to the drawing board. A
number of attorneys had been advising their clients not to say anything in
settlement conferences, because they feared that Rule 408 did not provide
the assumed protections. They believed that the rule and the case law de-
veloped under it, particularly in the federal courts, had left gaping holes in
the protection that it was supposed to provide.

A related problem was that mediators were sometimes subpoenaed to
testify about things said and done during settlement conferences, usually in
proceedings to enforce an oral agreement allegedly reached at the confer-
ence or to interpret a written settlement agreement. The subject of whether
or not the mediator could be compelled to testify had not been addressed in
the pilot program legislation.

In response, a new “inadmissibility” section was drafted for the statewide
MSC Program. It expressly prohibited a court from receiving evidence of
statements made or conduct occurring in an MSC, except under specific
circumstances set out in the statute.* An entirely new paragraph was also
added to assure that mediators could not be compelled to testify.> That sec-
tion was later amended to make agreements reached at a mediated settle-
ment conference unenforceable unless they were reduced to writing.®

The final major change to the enabling legislation was the addition of
a new provision authorizing the use of settlement procedures other than
mediation.” Although the Florida model had included both mediation and
non-binding arbitration, North Carolina’s mediated settlement conference
program at first offered no choice. A party either attended mediation or
asked the judge to be excused from it. During the pilot program most judges
routinely denied such requests. However, because a number of attorneys
reported that mediation seemed inappropriate for some cases and some
clients, the drafters of the legislation (principally, the Dispute Resolution
Section of the NCBA) decided that alternative procedures were needed in
such cases.

Emergence of the ADR “Menu” Approach

The 1995 statewide enabling legislation was originally drafted by Andy Lit-
tle as “The Settlement Procedures Act of 1995” and was sent to a number of
groups and committees for review. It provided for a menu of ADR processes,
called “settlement procedures,” from which the parties and their attorneys
could choose to aid them in their settlement efforts. This approach was
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codified in the local rules of Mecklenburg County after the 1995 legisla-
tion went into effect, with MSCs designated as the default process. Under
the Mecklenburg rules, lawyers met in a scheduling conference soon after
a case was filed, chose the ADR process best suited to their case, and desig-
nated their neutral. The United States District Court for the Western District
of North Carolina utilized the same approach when its ADR program was
implemented.

The groups that reviewed the proposal for legislative drafting, including
the Dispute Resolution Section of the NCBA and the North Carolina Su-
preme Court’s ADR Committee, decided that it was too different from the
program tested during the 1991-95 pilot program. They opted instead for
a statewide authorization of MSCs in superior court actions, but included a
provision that allowed the court to order a settlement procedure authorized
by the Supreme Court (or by local superior court rules) in lieu of mediation if
the parties requested and agreed to the procedure.® The provision embodied
the notion that the parties themselves, rather than the court, are in the best
position to determine what type of ADR procedure is most appropriate for
their case. This approach also placed mediation in a default (or preferred)
status among the various ADR procedures. Drafters of the legislation be-
lieved this to be the correct approach, because it focused the efforts of the
parties on direct negotiations for their settlement efforts, rather than on
trial or other adjudicatory process.

Once the MSC Program was expanded to permit other settlement pro-
cedures, rules to implement the provision were studied and proposed to a
subcommittee of the newly created State Judicial Council. The proposed
rules created a “menu” approach, allowing the parties to select an alterna-
tive settlement process from an array of court-approved ADR procedures in
lieu of mediation. Thus, North Carolina created its own version of the multi-
door courthouse where the parties (rather than court staff) select the best
settlement option for their dispute. A final version of the rules was approved
by the full ADR Committee and the State Judicial Council and adopted by
the Supreme Court in December 2002.

It took seven years for “other settlement procedures” rules to be drafted,
debated, and promulgated, largely because their creation and implementa-
tion drew criticism from staff of the AOC in charge of administering the
arbitration and child custody mediation programs. Ironically, the rules have
been used sparingly by the Bar and their litigant clients, which adds strength
to the conclusion that mediation as it has been incorporated into the pro-
cedure of civil trial courts has been a welcome change and a great success.
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The Family Financial Settlement Program

At the urging of the NCBA and the DRC, the General Assembly in 1998 au-
thorized a pilot MSC program to be used in family financial cases in the
state’s district courts.” The Family Financial Settlement (FFS) Pilot Program
was modeled after the superior court program, but it also incorporated a
menu approach to selecting an ADR process. With the creation of the FFS
program, all of the trial divisions in North Carolina’s state civil courts re-
quired that parties participate in MSCs or some other form of ADR.

The enabling legislation for the FFS Pilot Program was enacted in the
General Assembly’s short session in 1998. The program began operating in
seven judicial districts. Judges and lawyers were enthusiastic and expressed
strong support for the program; and as its success became evident, new dis-
tricts were added during the pilot program. The NCBA’s Dispute Resolution
Section and the DRC drafted a new statute authorizing statewide imple-
mentation of the FFS Program at the end of the pilot program. The legis-
lation authorizing statewide implementation was adopted by the General
Assembly effective October 1, 2001,'° with the support of the Family Law
Section of the NCBA and with the great assistance of J. Wade Harrison, a
board-certified family law specialist from Alamance County. Shortly there-
after, the Supreme Court adopted rules to implement statewide expansion,
effective October 16, 2001. (See Chapter 18.)

Evaluation of the MSC Program

Why did the MSC Program gain such popularity so quickly? An evaluation
of the MSC Pilot Program, conducted by the University of North Carolina at
Chapel Hill’s Institute of Government and published in 1995, showed mod-
est improvements in the time to disposition over cases not ordered to media-
tion.!* While the study concluded that there was no statistically significant
evidence to support the notion that more cases were being settled using the
MSC format, anecdotal evidence indicated that sessions of civil court were
being canceled because of reductions in caseloads.

Supporters of the program were, and still are, enthusiastic about the ad-
vantages of using mediation as a settlement tool. They cite reductions in
case disposition time, a decrease in trial loads, and reduced costs of litiga-
tion as important benefits of the program. Because settlement is fully ex-
plored long before the litigants arrive at the courthouse steps, trial dockets
are less subject to change and there is less time wasted in trial preparation.
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Just as important, however, is the fact that MSCs have significantly
improved the process used by lawyers to handle settlement negotiations.
Before the MSC Program was established, settlement negotiations occurred
most frequently in discussions between lawyers. Clients often played no
active role in resolving their own disputes. Legal issues were settled, but
other interests and needs of the client—often personal and sometimes
unspoken—were left unresolved. Traditional settlement negotiations also
tended to occur late in the life of a case, resulting in greater expenditure of
time, money, and other resources. Sometimes this resulted from busy law-
yers putting off negotiations until a trial was imminent. In other cases, one
litigant or the other typically saw an advantage in avoiding compromise,
assuming that his or her interests would be advanced only through trial.
Moreover, most people who were forced to file suit to resolve disputes were
extremely pessimistic about the prospect of reaching a compromise agree-
ment. Requiring a settlement conference early in the process, under the
guidance of a trained mediator, has greatly altered the pattern of prolonged
adversarial “jockeying” and “eleventh-hour” settlements.

Another benefit of the MSC Program has been that it has revealed a lack
of training in the art and science of negotiation in legal education, but also
has provided a partial remedy for that problem. When the pilot program
began, few attorneys in the state were adept at negotiating. Many lawyers
had no appreciation of even the simplest elements of preparation, such as
exchanging medical bills and records. Mediators, who often ask the par-
ties questions designed to promote case evaluation, frequently had to teach
attorneys what they needed to do to get ready for negotiations. With the
advent of the statewide MSC Program, attorneys began attending mediator
training programs simply to learn more about the negotiation process, even
though they did not intend to become certified mediators. The advent of
mediation has made a significant change in the curricula of law schools as
well. Courses in ADR procedures, mediation clinics, and negotiation prepa-
ration and practice are springing up in many law schools in North Carolina,
a development that eventually will make learning how to settle disputes as
important as learning how to try cases.

The MSC Program has done much to achieve the original goals of the
ADR movement. It has helped divert cases from the long and drawn-out
process of litigation and has promoted both increased court efficiency and
greater satisfaction of the parties. It also has resulted in better trained and
better prepared lawyers, more able to fulfill their mission as counselors, as
well as attorneys at law.
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CHAPTER SEVEN

The Governance of North Carolina’s
Court-Based ADR Programs

“In the midst of a task so great as this, there may come a time of
discouraging reflection upon the immense needs of the administration
of justice and the extreme difficulty of finding ways by which [we] can

solve the problems. . . . [W]e cannot afford to take a defeatist attitude.
... The most important lesson of the past is to strive and never be
disheartened because of the immensity of the task. The ultimate goal
may seemn to recede as we advance, but we must press on.”

— United States Supreme Court Chief Justice Warren E. Burger,
The State of Justice, Report to the American Bar Association,
February 12,1984, 70 A.B.A. J. 62, 66 (April 1984)
(quoting former Chief Justice Charles Evans Hughes).

Early Guidance by the North Carolina Bar Association

During the period from 1983 to 1993, most of North Carolina’s court-based
alternative dispute resolution (ADR) initiatives were conceived, designed,
and developed within the organizational structure of the North Carolina Bar
Association (NCBA). The NCBA Dispute Resolution Task Force, established
in 1983 to study and make recommendations on the use of ADR techniques
in the state, became a standing committee of the NCBA, the Dispute Reso-
lution Committee, in 1985. The Committee worked diligently to develop,
monitor, and support a variety of ADR initiatives. It was comprised of rep-
resentatives from the bench and bar, along with court administrators and
interested citizens. The first major task of the Dispute Resolution Committee
was to implement the recommendations of the Task Force to establish a pilot
program of court-ordered, non-binding arbitration. When the legislature au-
thorized the pilot program in 1985, it stipulated that no state funds should
be expended for its implementation. The North Carolina Administrative Of-
fice of the Courts (AOC) thus could not provide significant staffing resources
or oversight. Consequently, it fell to the Dispute Resolution Committee to
establish and guide the pilot program. The AOC did provide valuable insight
and assistance, however, through two of its officials, Daniel J. Becker and
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Kathy L. Shuart, who served as members of the Committee. When the court-
ordered arbitration program was adopted by the legislature, after comple-
tion of the pilot program in 1989, the AOC stepped forward and assumed
complete responsibility for its continuing administration and growth.

With the development of the Mediated Settlement Conference (MSC)
Pilot Program (Pilot Program) between 1991 and 1993, the implementa-
tion of the Program was overseen by the Dispute Resolution Committee and
members of the AOC staff, particularly Kathy Shuart. Details relating to the
certification of mediators and mediation training were hammered out jointly
between the Committee and the AOC. Orientation meetings were held for
lawyers in the pilot judicial districts and were chaired by the senior judges of
the districts, AOC staff, and members of the Dispute Resolution Committee.

In 1993, the NCBA, at the urging of Raleigh attorney Frank C. Laney,
created a new Dispute Resolution Section to replace its Dispute Resolution
Committee. The Bar Association made the change in response to the suc-
cess of the MSC Pilot Program and the rising number of attorneys seeking
mediator certification. Chapel Hill attorney J. Anderson “Andy” Little was
named as first Section chair by NCBA President J. Donald Cowan, Jr.

With the creation of the Dispute Resolution Section, whose membership
at the time was focused primarily on mediation, the staff of the AOC be-
lieved that some organization other than the NCBA should have general
oversight of the burgeoning, court-ordered ADR landscape. The AOC staff
formally recommended to North Carolina Supreme Court Chief Justice
James G. Exum, Jr. that a Supreme Court committee be established to coor-
dinate the implementation, evaluation, and modification of existing court-
ordered ADR programs.

The North Carolina Supreme Court
Dispute Resolution Committee (1993-1995)

An “Umbrella” for ADR Activities

Recognizing the growing impact of ADR on the court system, Chief Jus-
tice Exum established the North Carolina Supreme Court Dispute Resolu-
tion Committee in September 1993. In writing the Committee’s purpose
and charge, Exum noted that the Committee was to consolidate under one
“umbrella” all ADR-related activities approved by the Supreme Court, and
to advise the Supreme Court and the AOC on matters relating to the devel-
opment, implementation, administration, and evaluation of dispute resolu-
tion programs serving North Carolina’s courts.
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Chief Justice Exum asked Justice Henry E. Frye to chair the new Com-
mittee. The remaining membership, drawn from across the state, included
representation from the appellate, superior, and district courts; the NCBA;
the Director of the AOC (or his designee); and others, such as law school
professors and representatives from the University of North Carolina’s Insti-
tute of Government (now the School of Government). The original members
included judges: North Carolina Court of Appeals Judge Jack Cozort; Senior
Resident Superior Court Judge J. Marlene Hyatt in Waynesville; Senior Resi-
dent Superior Court Judge James M. Long in Pilot Mountain; Senior Resident
Superior Court Judge F. Gordon Battle in Hillsborough; Chief District Court
Judge E. Burt Aycock, Jr. in Greenville; District Court Judge Resa L. Harris
in Charlotte; and District Court Judge Clarence E. Horton, Jr. in Kannapolis.
Also serving were attorneys Marshall A. Gallop, Jr. of Rocky Mount, James
Harold Tharrington of Raleigh, and Frank A. Campbell of Greensboro; pro-
fessors Ralph A. Peeples of the Wake Forest University School of Law, Fred J.
Williams of the North Carolina Central University School of Law, Thomas B.
Metzloff of the Duke University School of Law, A. Mark Weisburd of the Uni-
versity of North Carolina (UNC) School of Law, and Thomas H. Thornburg
of UNC’s Institute of Government; and AOC officials Daniel J. Becker and
Kathy L. Shuart. At the inaugural meeting of the Committee, Justice Frye
appointed J. Anderson “Andy” Little and Frank C. Laney as ad hoc members.

Two existing AOC committees, the Custody Mediation Advisory Commit-
tee and the Advisory Committee for the MSC Pilot Program, were subsumed
under the new Supreme Court Dispute Resolution Committee. Chief Justice
Exum’s “umbrella” also covered the Court-Ordered, Non-Binding Arbitration
Program, which operated primarily in state district courts. Subcommittees
corresponding to each of the three programs were established to provide
oversight for their activities and procedures, and mediators, arbitrators, and
others with particular areas of expertise were recruited to serve.

Work of the Supreme Court Dispute Resolution Committee

The Supreme Court Dispute Resolution Committee held its first meeting
in early 1994 and met regularly over the next two years. As an advisory
and coordinating body, it did not administer or regulate specific ADR pro-
grams. But it did provide an important forum where rule changes could be
discussed and examined, and, if appropriate, forwarded to the Supreme
Court for adoption.

The Committee analyzed many important issues that had arisen as the
number and type of ADR programs multiplied across the state. One such
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issue was access: whether dispute resolution services were available to
all litigants and whether there was any danger that the programs would
have the effect of denying litigants their “day in court.” Case screening pre-
sented another issue. The Committee’s inquiry focused on how cases that
were not appropriate for ADR could be identified and sent directly to trial.
For those cases in which ADR was appropriate, the Committee wanted to
know how to determine which type of dispute resolution procedure would
be best. The question of mandatory versus voluntary participation was also
explored, along with the issue of whether the parties should pay the costs of
the process. Finally, with the emergence of alternative dispute resolution as
a profession, the Committee addressed such questions as certification and
training requirements for neutrals, private versus public providers, the need
for ethical codes for dispute resolution practitioners, and the regulation of
dispute resolution providers.

Another task for the Committee was the evaluation of ADR programs.
The Committee assisted the AOC in evaluating the Child Custody and Visita-
tion Mediation Program and the Court-Ordered, Non-Binding Arbitration
Program. The Committee’s evaluations, submitted to AOC Director James
C. Drennan in April 1994 for transmittal to the General Assembly, heartily
endorsed both programs and recommended that their statewide expansion
continue apace.

The Supreme Court Dispute Resolution Committee was also active in
monitoring and evaluating the MSC Pilot Program, which had been autho-
rized by the General Assembly in 1991. It facilitated the expansion of the
program from eight to twelve pilot districts in 1993 and helped evaluate the
feasibility of expanding the program statewide at the end of its trial period.
As a part of its evaluation process, Committee members reviewed the inde-
pendent study of the MSC Pilot Program conducted by UNC’s Institute of
Government, comparing their own experiences with the study’s findings.!
The Committee sent letters to a number of constituent groups, including the
North Carolina Conference of Superior Court Judges, the North Carolina
Association of Defense Attorneys, the North Carolina Association of Black
Lawyers, the North Carolina Academy of Trial Lawyers, and the North Caro-
lina Association of Women Lawyers, seeking their comments on the Pilot
Program. The Committee also met with representatives of three insurance
carriers—Nationwide, Allstate, and Medical Mutual—to solicit their views
on mediated settlement conferences.

The results of the Committee’s inquiry were clear: There was widespread
support for expanding the MSC Program to all of the state’s superior courts.
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The Committee recommended this change and was active in supporting
it, along with the NCBA. It also recommended important provisions in the
enabling legislation and revisions to the Pilot Program rules, all of which
were adopted by the Supreme Court. These changes allowed qualified non-
attorneys to become eligible to be certified as mediators; built flexibility into
conference attendance requirements; required lienholders to be notified of
mediated settlement conferences and provided an opportunity for them to
attend; provided that sanctions for failure to attend be limited to monetary
penalties; authorized senior resident superior court judges, at the parties’
request, to order some other settlement procedure in lieu of a mediated
settlement conference; and modified requirements for mediator certifica-
tion to exclude from eligibility any individuals disqualified from practicing
law by attorney licensing authorities in any state. Many of these ideas were
originated by the NCBA Dispute Resolution Section.

The Supreme Court Dispute Resolution Committee did not limit its work
to the MSC Program. Members of the Committee also began the process of
developing rules and forms for the Pre-Litigation Farm Nuisance Mediation
Program (see Chapter 35), and helped produce award-winning arbitrator
training films.

The Committee continued to meet until the North Carolina Dispute Reso-
lution Commission was created by statute in 1995. Although the Supreme
Court Dispute Resolution Committee did not meet again after the establish-
ment of the Commission, the Custody and Visitation Mediation Subcom-
mittee and the Court-Ordered, Non-Binding Arbitration Subcommittee
continued to meet independently.

The North Carolina Dispute Resolution Commission
Regulation of the MSC Program

Established in 1995 by the General Assembly at the same time the state-
wide MSC Program was authorized, the Dispute Resolution Commission
(DRC or the Commission) was charged with certifying mediators for the
MSC Program and with regulating mediator conduct. During the MSC Pilot
Program, the AOC had been charged with certifying the program’s media-
tors. However, the AOC is an administrative body, not a licensing entity.
Neither the AOC nor the Supreme Court Dispute Resolution Committee
thought it was appropriate for the AOC to continue performing certification
and regulatory functions when the MSC Program was expanded statewide.
Thus, the AOC proposed legislation establishing the DRC within the Judi-
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cial Department to allow the newly formed body to assume those duties. The
proposal was adopted by the General Assembly in 1995 as North Carolina
General Statutes Section 7A-38.2.

The DRC assumed the role previously played by the Supreme Court Dis-
pute Resolution Committee in relation to the MSC Program. It continued to
monitor the MSC Program as it was established throughout the state over
the next two years, to propose rule changes to the Supreme Court for the
MSC Program, and to develop new ADR programes.

The Dispute Resolution Commission originally consisted of nine members,
including two judges, two mediators, two practicing attorneys not certified
as mediators, and three citizens knowledgeable about mediation. Appoint-
ments to the DRC were made by all branches of state government: the Chief
Justice of the Supreme Court (four appointments), the President of the North
Carolina State Bar (two appointments), the Governor (one appointment), the
President Pro Tempore of the Senate (one appointment), and the Speaker of
the House of Representatives (one appointment). Judge Ralph A. Walker
of the North Carolina Court of Appeals served as the DRC’s first chairperson.
The other original appointees were Judge Janet Marlene Hyatt, Vice Chair,
of Waynesville; Robert A. “Bob” Beason of Durham; Scott Bradley of Chapel
Hill; Carmon J. Stuart of Greensboro; Joseph “Joey” L. Ray of Tabor City;
W. Lewis Sauls of Whiteville; Michael M. Jones of Goldsboro; and H. Edward
Knox of Charlotte. Leslie C. Ratliff was named Executive Secretary.

DRC Operations

The Supreme Court’s Rules for the Dispute Resolution Commission (Rules
for the DRC or Rules) govern the DRC’s operations. The Rules address ap-
pointment of officers, staff meetings, budgeting, powers and duties, and
regulatory functions.

The DRC was designed to be self-supporting and to operate without
expenditure of taxpayer dollars. It generates revenue through certification
fees charged to mediators and mediator training programs. For most of its
history, the DRC has been able to meet its expenses entirely through collec-
tion of such fees.

The DRC has established a number of standing committees, which meet
asneeded. Ad hoc committees have been established as necessary to address
certain topics. The Commission meets quarterly in various locations around
the state.

DRC meetings are attended by a number of liaison members who also
actively serve as non-voting members of the Commission’s committees.
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Liaison members include the Dispute Resolution Coordinator for the North
Carolina Industrial Commission, the Chair of the NCBA Dispute Resolution
Section, and representatives of the Judicial Support Staff Conference, Me-
diation Network of North Carolina, the Administrative Office of the Courts,
the mediation program of the North Carolina Court of Appeals, and federal
court mediation programs.

The Commission’s enabling legislation provided for it to have an office
staffed by an Executive Secretary and support staff. The Commission’s office
is housed in the North Carolina Judicial Center.

Responsibilities of the DRC

CERTIFICATION OF MEDIATORS

Since its inception, the DRC has worked to assemble and maintain a
large and well-qualified pool of mediators to serve the mediated settlement
conference/mediation programs operating in North Carolina’s courts. Re-
quirements for certification are set by rules adopted by the Supreme Court of
North Carolina. Each of the programs the Commission helps to support has
separate certification requirements and application materials. Information
about certification and application forms is posted on the Commission’s web-
site at www.ncdrc.org.? As of December 2011, there were 1,944 active and
inactive mediator certifications outstanding for the four programs, which
the Commission helps to support: the superior court’s Mediated Settlement
Conference Program, the district court’s Family Financial Settlement and
District Criminal Court Mediation Programs, and the Clerk Mediation Pro-
gram. Of this number, the vast majority serve the MSC Program—1,252
active certifications and seventy inactive certifications. The majority of cer-
tified mediators, about 85 percent, are North Carolina attorneys, with the
remainder made up of attorneys licensed in other states and non-attorneys.
The list of certified superior court mediators developed by the DRC is used
not only by the MSC Program, but also by the federal district courts, the
North Carolina Industrial Commission, the North Carolina Office of Admin-
istrative Hearings, and a number of other state agencies and departments.
Lists of certified mediators are available on the Commission’s website. Each
mediator’s listing, or Mediator Profile, includes contact, availability (by dis-
trict or county), and biographical information (if biographical information
is provided by the mediator).

All applicants must meet threshold criteria relating to their education and
work experience to be eligible for mediator certification. The threshold cri-
teria vary from program to program. The Commission’s office will issue pre-
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approvals to applicants who want to verify that their education and work
experience meet threshold requirements before registering for training. All
applicants also must complete mediator training designed to prepare them
to serve a particular mediation program, and they must complete several ob-
servations of mediations conducted by certified mediators. Non-attorney ap-
plicants also are required to complete basic training in North Carolina court
structure, legal terminology, and civil procedure. All applicants must also
demonstrate that they are of good moral character and must disclose any
convictions or pending criminal charges, professional discipline or pend-
ing grievances, judicial sanctions, tax liens, civil judgments, and bankrupt-
cies. In an effort to serve as a proactive regulator, the Commission’s office
carefully screens all applicants for certification and brings any significant
concerns to the attention of the Commission’s Standards, Discipline, and
Advisory Opinions Committee. Upon occasion, applicants have been denied
certification due to character concerns.

REGULATION OF MEDIATORS

As a regulatory body, the Dispute Resolution Commission has sought to
focus on information sharing and skills development. In this spirit, the DRC
uses e-mail to keep mediators abreast of policy, rules, and rule changes. The
DRC also maintains a website where mediators and members of the public
may download rules, receive program updates, and learn more about DRC
activities. Ethical and continuing education materials posted on the website
include links to other internet sites where mediators can research ethical or
other questions; a list of suggested readings on dispute resolution; contact
information for professional mediator organizations active in North Caro-
lina; and a list of mediator blogs. The Commission also publishes a newslet-
ter, The Intermediary, which provides information on training opportunities
and highlights the work of the Commission and the activities of mediators,
court officials, and others who are making important contributions in the
dispute resolution arena.

As a means of encouraging skills development and awareness of ethical
responsibilities, the Commission also asks every mediator to complete at
least three hours of continuing mediator education (CME) every year and
requires them to report on their efforts during its annual certification re-
newal period. Mediators may receive credit for attending programs, such as
the NCBA Dispute Resolution Section’s annual meeting, or for conducting
their own independent research on a topic of interest to them. Those media-
tors who voluntarily comply and report at least three hours of CME annually
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are designated as having met the Commission’s expectation on their Media-
tor Profile appearing on the Commission’s website.

Through its Advisory Opinions Policy, the Commission and its staff
provide direct assistance to mediators who are facing an ethical issue or
dilemma. The Policy establishes two avenues by which mediators may re-
quest assistance from the Commission. The informal avenue provides for
mediators to contact Commission staff when time is of the essence and they
need immediate assistance; for example, the mediation is in progress or is
scheduled to be held in the near future. Staff seeks to answer the questions
or to help them think through the dilemma and how they may best respond.
If staff is uncertain, a member or members of the Commission may be called
in to provide assistance. While the advice given does not have the force of a
written opinion issued by the full Commission, the inquiry is logged and the
fact that the mediator sought assistance is taken into account if a complaint
is subsequently filed. If time is not of the essence or a mediator is seeking
to ascertain whether he or she responded correctly to a dilemma, a formal
process allows the mediator to seek a written Advisory Opinion from the full
Commission. Advisory Opinions are published in the Commission’s newslet-
ter and posted on the Commission’s website. Opinions also are published in
instances where a mediator has been disciplined privately by the Commis-
sion and the Commission wishes to alert other mediators to the situation
and conduct that resulted in the discipline. (Such Opinions are intended for
educational purposes only and the offending mediator is not identified.)

The Commission has worked hard to make information and assistance
available to mediators and to encourage skills development, but it also has
been mindful of its responsibility to protect the public. A committee chaired
by DRC member Bob Beason drafted a set of professional and ethical rules
governing mediator conduct, which were adopted by the Supreme Court of
North Carolina in 1998. These Standards of Professional Conduct for Me-
diators (Standards) charge mediators with certain responsibilities, includ-
ing competency, impartiality, and preservation of confidentiality. Over the
years, the Standards have been revised periodically to reflect the growing
experience of both the Commission and the larger dispute resolution com-
munity with mediation programs and processes. (See Chapter 11.) Rule VII
of the Supreme Court’s Rules for the DRC also addresses mediator conduct
and provides that conduct reflecting a lack of moral character or fitness to
practice as a mediator, or that discredits the Commission, the courts, or the
mediation process, may also subject a mediator to discipline. The Standards
and Commission Rule VII are enforced through the investigation and hear-
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ing procedures set forth in Commission Rule VIII. Since its inception, the
Commission has addressed complaints regarding mediator conduct that
have been filed by court staff, lawyers, and, most typically, by litigants. In
some instances, the Commission has disciplined mediators.

CERTIFICATION AND REGULATION OF MEDIATION TRAINERS

The Commission’s enabling legislation not only charges it with certifying
and regulating mediators, but also with certifying mediator training pro-
grams and regulating the conduct of those who train and manage within
those programs. The Commission has adopted detailed Guidelines for each
program for which it certifies mediators. The Guidelines amplify the train-
ing program curriculum established in Supreme Court rules for each of the
programs the Commission helps to support. Guidelines and lists of trainers
are posted on the Commission’s website.

OTHER RESPONSIBILITIES OF THE DRC

Although the DRC is principally charged with certifying and regulating
mediators, it has performed a number of other important activities since its
establishment in 1995. The DRC has assisted the Supreme Court and State
Judicial Council in formulating policy on dispute resolution and has played
aleading role in program development. It also has suggested program rules
and rule revisions to the State Judicial Council and the Supreme Court, de-
veloped program forms, worked with state agencies and departments to aid
them in establishing mediation processes and programs, and has served as a
clearinghouse for dispute resolution information in North Carolina.

Establishment of the Family Financial Settlement Program

In 1997, the General Assembly charged the DRC with designing a new
district court program for the mediation of equitable distribution actions.
The DRC appointed an ad hoc committee, chaired by Andy Little, to assist
with the project. The resulting proposal for Rules Implementing Settlement
Procedures in Equitable Distribution and Other Family Financial Cases was
adopted by the Supreme Court in December 1998 and initiated as the Fam-
ily Financial Settlement (FFS) Pilot Program. Like the superior court MSC
Program, the FFS Program now operates statewide and pursuant to rules
that mandate referral of pending equitable distribution disputes to media-
tion. (See Chapter 18.)

With the establishment of the FFS Pilot Program, the General Assem-
bly amended North Carolina General Statutes Section 7A-38.2 in 1998 to
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expand the number of members of the Dispute Resolution Commission to
fourteen. The amendment provided for inclusion on the DRC of judges, me-
diators, and attorneys with district court and family law expertise. The 1998
revisions also provided that a number of groups may recommend names for
appointment to the DRC. These groups include: the Family Law, Litigation,
and Dispute Resolution Sections of the NCBA; the North Carolina Confer-
ence of Clerks of Superior Court; the Conference of Superior Court Judges;
the Conference of Chief District Court Judges; and the Mediation Network
of North Carolina.

Establishment of the Clerk Mediation Program

In 2005, the Commission was asked to help with the design of another
mediation program. Andy Little and Frank Laney co-chaired an ad hoc
committee charged with exploring the feasibility of establishing a media-
tion program for matters pending before clerks of superior court. The work
of this committee led to the enactment of North Carolina General Statutes
Section 7A-38.3B, establishing the new Clerk Mediation Program. (See
Chapter 15.) Supreme Court rules implementing the new legislation were
adopted effective March 1, 2006. The rules created a special certification
for mediators wishing to mediate guardianship and estate cases, but per-
mitted certified superior court mediators to mediate other matters referred
by clerks. With the establishment of this new program, the Commission’s
enabling legislation, North Carolina General Statutes Section 7A-38.2, was
amended, once again, to provide for a clerk of superior court to serve on the
Commission, bringing the total number of members to fifteen.

Establishment of the District Criminal Court Mediation Program

In 2006, the DRC was approached by three community mediation center
directors who asked for assistance in developing a system for the certifica-
tion and regulation of district criminal court mediators. At the time, more
than twenty community mediation centers around the state were providing
district criminal court mediators, and some centers had been doing so since
the 1970s. Proponents of the new regulatory system suggested that it should
have statewide application; should be modeled, at least to some extent, on
existing certification rules and requirements for other court-based me-
diators; and should be implemented pursuant to Supreme Court rules and
under the DRC’s umbrella. The proponents hoped that adoption of uniform,
statewide standards set by the DRC would enhance the standing of their
programs and mediators with the local courts.
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Judge Sanford L. Steelman, Jr. established an ad hoc committee to con-
sider the request and named Frank Laney as chair. As a result of the commit-
tee’s efforts, North Carolina General Statutes Section 7A-38.3D was enacted
in 2007, creating the District Criminal Court Mediation Program. (See Chap-
ter 23.) Supreme Court rules implementing the legislation followed later
that same year. The new legislation created an “opt-in” program. It allowed
those courts and centers that believed mediator certification would be of
benefit to adopt DRC certification requirements, but they were not required
to do so. Centers that did not adopt the program were permitted to continue
providing district criminal court mediators who were not certified. In the
wake of this effort to formalize district criminal court mediation, North
Carolina General Statutes Section 7A-38.2 was further amended to provide
for a certified district criminal court mediator to join the DRC, bringing the
total number of Commission members to sixteen.

Advancing the DRC’s Mission in the Twenty-First Century
EVALUATING, MONITORING, AND DISCIPLINING MEDIATORS

Mediator Evaluations

Through the first decade of the twenty-first century, the DRC continued
its mission of oversight and improvement of the dispute resolution process.
One of the most difficult issues for the Commission was continuing educa-
tion requirements for certified mediators (CME). While the majority of the
Commission members believed that some CME should be required for the
professional competence and development of mediators beyond their initial
mediation training, the Commission never agreed on how that requirement
would be implemented. A major stumbling block was the realization that
the majority of certified mediators were attorneys who already had a heavy
annual continuing legal education (CLE) requirement from the State Bar, es-
pecially those who were certified as specialists in particular areas of the law.

Two requirements that were viewed as conducive to professional develop-
ment were adopted without disagreement. The first was a rule that required
mediators to distribute an evaluation form to the parties and their attorneys
at the end of mediation. It was intended to serve as a tool for mediator self-
appraisal. The requirement was rescinded by the Supreme Court in 2011,
however, at the recommendation of the DRC, because it was seen as a tool
that had outlived its usefulness, particularly in cases where the mediator
was selected by the parties.

The second rule change was a requirement that each mediator report his
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or her efforts to engage in professional improvement as part of the annual
application for certification renewal. Activities that demonstrate such ef-
forts can be as simple as reading a book on mediation process or skills or
observing a mediated settlement conference conducted by another certified
mediator. While it may seem unusual to require reporting of activities that
are not mandatory, the rule has been effective in encouraging mediators to
engage in professional improvement efforts.

Monitoring and Disciplining Mediators

The Commission spent considerable time refining its role in monitoring
and disciplining mediators. As a result of some unsatisfactory experiences
in screening applications, the DRC realized it needed to broaden the charac-
ter information it was seeking in the application process. At the same time,
the Commission found itself dealing with an increasing number of ethics
queries and complaints. Fortunately, most of the complaints were not well
founded, and none were determined to be serious. Several candidates were
denied certification, but no mediators had certification revoked. Sanctions
rarely went beyond the issuance of a letter of warning or caution.

ESTABLISHING CRITERIA FOR CERTIFICATION

OF NON-LAWYER MEDIATORS

The Commission struggled to define the proper criteria as to what training,
education, and experience should be required of certified mediators. While
allowing individuals without legal training or other advanced degrees to be
certified, the Commission required a certain number of years of high-level
business or administrative experience. This rule necessitated a great deal
of case-by-case analysis as to what constituted professional management or
administrative experience. Under the same rule, business executives seeking
mediator certification also were required to have a four-year college degree.
That portion of the rule has been challenged frequently by applicants who
had years of business experience, but who lacked a college diploma.

CLARIFYING AND PRESERVING CONFIDENTIALITY STANDARDS

The Commission also undertook a significant review and revision of the
Standards of Professional Conduct for Mediators. In the midst of that effort,
the North Carolina State Bar pointed out a potential conflict between its
Rule of Professional Conduct 8.3, requiring attorneys to report certain un-
ethical conduct of another lawyer, and a mediator’s duty of confidentiality
under Standard III. After years of discussion and negotiation, both codes
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were modified in 2010 to eliminate the conflict. Only certain delineated
misconduct is subject to reporting under Rule 8.3, and the DRC Standards
permit such reporting. (See Chapter 11 for a more thorough discussion.)

STRIVING FOR UNIFORM PROGRAM OPERATIONS

Programmatic issues remained high on the Commission’s agenda. In
2005, the DRC proposed to the Supreme Court rule amendments that re-
quired all eligible cases throughout the state to be ordered to mediation
through the MSC and FFS Programs. This recommendation arose in part
from a concern that application of the programs varied widely and that pro-
gram availability should not depend upon the county in which one’s case
was filed. It also stemmed from recognition that the mediation programs
provided value, increased litigant satisfaction, and improved case manage-
ment. In early 2006, the Supreme Court adopted the proposed changes, and
referral to mediation requirements were made uniform statewide.

At the same time, the DRC was concerned that attorneys in some areas
routinely selected untrained and uncertified mediators. As Commission
member Sherman L. Criner observed: “If we think it is a good idea for
mediators to be trained and certified, then we should require it.” The DRC
proposed mandatory certification in both the MSC and FFS Programs. Only
the MSC rule was changed, however, leaving FFS Program participants free
to select uncertified mediators.

RESOLVING MISCELLANEOUS PROGRAM ISSUES

Throughout the decade, the Commission was confronted with several
recurring issues. One persistent problem involved courts using a “short list”
of mediators from which they made appointments, rather than randomly
appointing from a list of all interested mediators. By asking the Supreme
Court to make the appointment rules more explicit, as well as engaging in
efforts to educate judges across the state on the need to give all certified
mediators an equal opportunity, the Commission made significant progress
in resolving the issue.

Another persistent problem, and the chief complaint about mediators by
judges and their administrators, was that mediators often did not submit
their reports to the court in a timely fashion. The DRC addressed this con-
cern in many ways at different times by recommending rule changes to the
Supreme Court, by issuing Advisory Opinions, and by imposing sanctions
when mediators failed to report as required. Those actions made it clear
that mediators have administrative duties under the program rules that are
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important to the administration of the courts; that reports are required even
when cases settle before mediation is scheduled or held; and that mediators
can be decertified if they fail to perform this important function.

Another issue involved the ability of newly trained mediators to com-
plete the observations required for certification. Unfortunately, observers
occasionally engaged in inappropriate conduct during a mediation or their
presence detracted from the process in some other way. The Commission
at times had to balance the benefits of providing opportunities to attend
mediations against the potential detriment that might result from such
observations.

An additional recurring issue that confronted the DRC involved balanc-
ing the needs of parties and mediators when it became necessary to change
a mediation date. The MSC Program rules eventually were modified to pro-
vide flexibility to mediation participants in the scheduling and holding of
conferences, while protecting the mediators who blocked out a day of work
to conduct a conference, only to have it cancelled at the last minute. The
rules now generally require payment of a postponement fee to the mediator
unless there is “good cause” for the postponement.

ACHIEVING ADMINISTRATIVE EXCELLENCE

Administratively, the DRC quite literally was exemplary. The staff ad-
vanced quickly into the age of desktop computers and the Internet. The
Commission’s website won national awards for design and ease of use. The
DRC eliminated almost all of its mailing costs by communicating with me-
diators via e-mail. The Commission moved its mediator registration online
and then, as soon as the technology was available, began allowing mediators
to pay their annual registration fees online. The success of the mediation
programs and the DRC led to so many mediators seeking certification and
annual renewals that the Commission became self-supporting and did not
rely on taxpayer funds for its operation.

The Alternative Dispute Resolution Committee
of the State Judicial Council

Background: The Need for Ongoing
Coordination and Policy Direction

Throughout the 1990s, dispute resolution programs and procedures de-
veloped in North Carolina at an incredible rate. In the course of this rapid
expansion, the ADR governance structure became increasingly complex. As
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noted previously in this chapter, the Supreme Court’s ADR Committee fell
into disuse and no longer met after the General Assembly authorized state-
wide expansion of the MSC Program in 1995. It was clear that the Supreme
Court retained ultimate decision-making authority for ADR programs,
but practical oversight and supervision of these programs fell to two other
entities: the AOC, whose employees staffed the Child Custody Mediation
and Non-Binding Arbitration Programs, and the DRC, which monitored
and recommended rule changes for the MSC Program. The NCBA also re-
mained active in ADR efforts, generating proposals for programmatic or
rule changes and ideas for new programs.

Between 1995 and 1998, issues developed between the NCBA and the
DRC on the one hand, and the AOC on the other, over the development of
new ADR programs and rule changes for existing programs. The Dispute
Resolution Section of the NCBA and the DRC put forward numerous initia-
tives during this period, many of which the AOC opposed.

One such issue revolved around the development of rules to implement
Section (i) of the 1995 MSC Program legislation, North Carolina General
Statutes Section 7A-38.1. Section (i) permitted use of “other settlement
procedures” (procedures other than mediation) in the MSC Program. The
Dispute Resolution Section and the DRC proposed that an ADR “menu ap-
proach” be adopted to give effect to Section (i). The AOC had opposed many
features of the “other settlement procedures” provision in the 1995 legisla-
tion, and, in the wake of efforts to implement the menu approach, the staff
appeared ready to re-open the debate. An issue also arose over the proposal
for a program of mediation and other settlement procedures for financial
issues in divorce cases. With the leadership vacuum created by a dormant
Supreme Court ADR Committee, the NCBA and the DRC had no forum to
approve and carry forward such initiatives.

In August 1998, the NCBA Dispute Resolution Section formed a task
force to consider whether a separate group should be established to study
the ADR governance structure in North Carolina and to recommend neces-
sary changes. The Section Task Force was headed by Section Chair James
E. “Jim” Gates and included Section Vice-Chair John C. Schafer, Chapel Hill
attorney J. Anderson “Andy” Little, and retired Clerk of the United States
District Court for the Middle District of North Carolina Carmon J. Stuart.
NCBA President Larry B. Sitton and AOC Director Judge Thomas W. Ross
worked closely with the Section Task Force. On December 1, 1999, at the
request of the Section Task Force, Chief Justice Henry E. Frye appointed an
Ad Hoc Supreme Court Dispute Resolution Task Force to make recommenda-
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tions to the Court about a new governance structure for all court-sponsored
dispute resolution programs in the state.

Chaired by former Chief Justice James G. Exum, Jr., the Supreme Court
Task Force included the following members: DRC Chair and Court of Ap-
peals Judge Ralph A. Walker; DRC Vice-Chair and Superior Court Judge
Catherine C. Eagles; District Court Judge E. Burt Aycock, Jr.; Professor James
C. Drennan of UNC’s Institute of Government; Dean Ralph A. Peeples of the
Wake Forest University School of Law; Durham Trial Court Administrator
Kathy L. Shuart; John C. Schafer, Chair of the NCBA Dispute Resolution
Section; and James E. Gates, immediate past Chair of the NCBA Dispute
Resolution Section. AOC Director Judge Thomas W. Ross attended the meet-
ings as Chief Justice Frye’s representative. Miriam Saxon of the AOC served
as staff liaison to the Supreme Court Task Force. Andy Little participated in
the Supreme Court Task Force discussions at all but the initial meeting, and
Carmon J. Stuart also attended several of the meetings.

Independent of these debates about the governance of ADR, the state’s
dispute resolution governance structure was addressed in legislation creat-
ing the State Judicial Council in 1999. The Council was given a broad legis-
lative mandate in the field of dispute resolution, including the authority to
monitor ADR programs and to recommend guidelines on the use of ADR.?
Precisely how the Council’s responsibilities would fit into the rest of the dis-
pute resolution governance structure was less than clear.

The members of the Supreme Court Task Force unanimously agreed there
was a strong need for a single forum to provide ongoing coordination and
policy direction for the court-sponsored dispute resolution programs in the
state. They recommended the creation of a standing Dispute Resolution
Committee of the State Judicial Council, to be composed “in such a way
that as many dispute resolution perspectives and disciplines as possible be
represented.”* The Supreme Court Task Force recommended a twenty-three
person Alternative Dispute Resolution Committee (ADR Committee) with a
specified number of positions for various members of the dispute resolution
community, including judges, attorneys, citizens, and others.>

The Supreme Court Task Force also recommended that the new ADR
Committee “be structured: (1) to provide a forum for the resolution of inter-
program issues, and (2) to provide policy guidance for all court-sponsored
dispute resolution programs as the need arises.”® The Task Force envisioned
a body that could “provide a forum for the raising of larger issues about the
future direction of the court-sponsored dispute resolution movement within
the North Carolina court system” and suggested that the ADR Committee
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would also “serve as a clearing-house and incubator for rules that affect
dispute resolution programs before they are reviewed by the Council and
submitted to the Supreme Court for review and adoption.””

Finally, the Task Force recommended that “[t]he DRC should continue to
exist and to fulfill its statutory mandate to certify mediators and training
programs; to deal with ethical issues; and to provide advice and suggestions
on the overall operation of the mediated settlement programs.”®

As explained in the Supreme Court Task Force Report, the recommended
governance structure was not the only alternative considered. In fact, the
scope of the proposed ADR Committee’s responsibilities was the subject of
much debate. A proposal to create a single agency to carry out all ADR-
related functions, including the current functions of the DRC, was seriously
considered. Under that proposal, the single agency, whether as a Council
subcommittee or as an independent entity, would: (1) coordinate all dispute
resolution/settlement programs; and (2) handle mediator certification and
make recommendations to the Supreme Court through the Judicial Council
on rules, policy, and structure for all court-sponsored dispute resolution
programs. This approach would have encompassed under one body the re-
sponsibility for rule generation and ethics determinations, along with over-
sight of program rules and policy. Some Task Force members believed that a
single agency would minimize problems such as program duplication, ques-
tions of authority, and volunteer burnout. After much debate, however, the
Task Force decided to recommend that the ADR Committee limit its focus
to offering guidance on policy, leaving certification and other operational
responsibility for specific programs to the entities already exercising such
authority.

The Task Force recognized that future modifications might become
necessary as the Council gained experience addressing system-wide policy
questions and rule-reviewing needs. Its final recommendation was that
the Judicial Council and the Chief Justice of the Supreme Court review the
ADR Committee’s charge and operation within two years after the group’s
creation to determine whether the ADR Committee met the needs of the
public, the courts, and the dispute resolution community.” The Task Force
recommended a wide-ranging review, to include an opportunity for input
from the ADR Committee, the DRC, the AOC, court officials, and other in-
terested parties.

The Supreme Court Task Force issued its report on May 22, 2000. Two
days later, the Judicial Council voted unanimously to adopt the Task Force’s
recommendations. Pursuant to these recommendations, by order dated
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July 13, 2000, the Supreme Court established a standing ADR Committee
of the Council.

The governance structure recommended by the Task Force, approved by
the Council, and adopted by the Supreme Court was an improvement over
the earlier, fragmented system. The new framework was designed to allow
dispute resolution programs and procedures to continue developing with a
clearer understanding of the roles and responsibilities of the various agen-
cies, persons, and groups involved in the process.

The original members of the ADR Committee of the State Judicial Coun-
cil appointed by Chief Justice Frye were: Randy S. Gregory (Chair) and Clif-
ton E. Johnson, Judicial Council members; Justice George L. Wainwright,
Supreme Court appointee; Judge Ralph A. Walker, Court of Appeals appoin-
tee; Judges Catherine C. Eagles and Sanford L. Steelman, Jr., superior court
judge appointees; Judges Alfred W. Kwasikpui and William M. Neely, district
court judge appointees; Robert A. Beason, DRC member; J. Nicholas Ellis,
James E. Gates, J. Wade Harrison, J. Anderson Little, Ralph W. Meekins,
Jaye P. Meyer, and Carmon J. Stuart, attorney appointees; Elaine Cigler,
child custody mediator appointee; Kathy L. Shuart, trial court administra-
tor appointee; Scott Bradley of the Mediation Network of North Carolina,
community settlement center appointee; Professor Thomas B. Metzloff of
the Duke University School of Law and Dean Ralph A. Peeples of the Wake
Forest University School of Law, law professor appointees; Miriam Saxon,
AOC appointee; and Debi Miller Moore of the American Arbitration Asso-
ciation, citizen appointee. John C. Schafer, Dispute Resolution Coordinator
for the North Carolina Industrial Commission, and Frank C. Laney, Circuit
Mediator with the United States Court of Appeals for the Fourth Circuit,
served as ex officio liaison members of the Committee. The ADR Committee
held its first meeting on September 14, 2000, thereby beginning a new era
in the governance of ADR in North Carolina.

Initial Work of the ADR Committee

The ADR Committee immediately began work on the backlog of pro-
posals and ideas that had been accumulating over the previous five or six
years. The main issues were a review and rewrite of the court-ordered, non-
binding arbitration program rules and implementation of a menu of alterna-
tives in the MSC Program. On May 4, 2001, Chairman Randy S. Gregory
appointed Jim Gates to chair the Ad Hoc Subcommittee on Arbitration and
to review the existing rules for needed changes. Judge Ralph A. Walker was
appointed to chair the Appellate Subcommittee, Judge Sanford L. Steelman,
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Jr. the Superior Court Subcommittee, and Professor Thomas B. Metzloff the
District Court Subcommittee. In September 2001, Judge Kenneth C. Titus
was appointed chair of the ADR Committee. After leading the Committee
through two years of hard work and heavy lifting, described below, Judge
Titus stepped down and was replaced in September 2003 by Judge Ralph
Walker.

THE Ap Hoc SUBCOMMITTEE ON ARBITRATION
The Ad Hoc Subcommittee tackled a number of issues:

« Should the court-ordered arbitration program be limited to district
court cases only?

» What cases should be excluded from the arbitration process?

« Should insurance carriers be required to attend the arbitration
hearings?

 May a corporation be represented at an arbitration hearing by a
non-lawyer corporate officer?

¢ Could funding issues be resolved by changing the arbitration
program to a party-pay model?

These issues were vigorously debated during numerous meetings over
the next year and a half. One of the most controversial issues was the ju-
risdiction of the program. Originally, arbitration had been conceived of as
a district court program. During the pilot phase, it was decided as an ex-
periment to expand it into superior courts by setting the limit at cases with
amounts in controversy up to $15,000, instead of the district court limit of
$10,000. Although the pilot had little impact on superior court cases, when
arbitration was permanently adopted, no reason was seen to limit it to dis-
trict courts. Some members of the Ad Hoc Subcommittee wanted to scale
arbitration back to district court, while others saw it as being a potentially
useful tool in some superior court cases. At this same time, another subcom-
mittee, dealing with adding a “menu” in the MSC program, was considering
establishing arbitration as a superior court option through the MSC menu.
Eventually, the Ad Hoc Subcommittee decided to continue allowing civil
cases of up to $15,000 into arbitration.

On the issue of which cases should be excluded from arbitration, the
Subcommittee spent much time seeking input from lawyers with experi-
ence in the vast array of cases that get filed in district court. After much
consideration and debate, the list of cases subject to arbitration was largely
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unchanged.!® The program’s jurisdiction was expanded slightly to allow
for cases that would otherwise be excluded to be arbitrated by consent of
the parties and permission of the court. However, the new rules explicitly
stated that consent must be expressed in writing by the parties and may not
be presumed by the court. This requirement was to counter the possibility
of a superior court in one county presuming consent and sending all of its
cases to state-funded arbitration rather than utilizing the MSC party-pay
program.

Initially, there was discussion of requiring representatives of insurance
carriers to attend arbitrations, similar to the attendance requirement in the
MSC Program. While arbitration decisions may lead to further dialogue
and ultimate settlement, and the insurance carrier needs to be involved in
those discussions, such communications are more likely to be conducted by
telephone at a later date. It was concluded that having the carrier present
would not be helpful in reaching a conclusion. Therefore, the attendance
requirement was not changed.

A particularly murky issue was whether a corporation could “attend” an
arbitration hearing through a corporate officer who was not an attorney.
The common law rule is that a corporation, not being a person, cannot rep-
resent itself pro se and, therefore, may appear in court only through an at-
torney. The original arbitration rules restated this general proposition with
the explicit requirement that corporations be represented by legal counsel.
In many districts, however, especially in matters brought by small, local cor-
porations (“mom and pop” companies), the corporation commonly was rep-
resented at hearings by an officer—often the “mom” or the “pop.” Because
the arbitration program rules promulgated by the Supreme Court explicitly
prohibited such representation, the lawyer-arbitrators objected to allowing
the hearings to go forward unless the corporation hired an attorney. This
had the effect of arbitration clogging up the court process rather than mak-
ing it run more smoothly. As the issue was examined more closely, the Ad
Hoc Subcommittee discovered that the rule against corporations appearing
without attorney representation was more nuanced and less clear than pre-
viously thought. After much discussion, it was decided that the arbitration
rules were not the place to articulate the state policy on attorney representa-
tion of corporations. The rule therefore was changed to simply state that
“[plarties may appear pro se as permitted by law.”

One of the most contentious issues addressed by the Ad Hoc Subcommittee
was whether to convert the arbitration program to a party-pay model. After
the tremendous success of the MSC Program, with its requirement that the
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parties pay their mediator, several Subcommittee members felt strongly that
converting to a party-pay model would relieve the state of the burden of pay-
ing for each arbitrator and, thus, would allow for almost instant statewide
expansion. After much vigorous debate, over many meetings, the decision
was made to recommend that the state continue paying arbitrators. At the
time arbitrators were being paid $75 to conduct a one-hour hearing. Stud-
ies showed that including preparation and travel, the attorneys typically
devoted slightly in excess of three hours to each case. Thus, most attorneys
saw serving as an arbitrator not as a profit-making venture but as a service to
the courts. Many attorneys did not even submit the paperwork to get the $75
fee. Although, at present, arbitration continues to function under a state-pay
model and the arbitrator’s fee has increased to $100, the program was ef-
fectively converted to a party-pay model in 2003. That year the legislature
added Section (c1) to North Carolina General Statutes Section 7A-37.1. The
provision requires the $100 arbitrator fee to be assessed against the parties
and divided equally among them. However, instead of paying the arbitrator
directly, the parties pay the clerk of court, and the court pays the arbitrator.
The rule revisions recommended by the Ad Hoc Subcommittee on Arbitra-
tion were finalized by the ADR Committee on May 3, 2002, and adopted by
the North Carolina Supreme Court on December 19, 2002.

THE SUPERIOR COURT SUBCOMMITTEE

AND THE MSC PROGRAM MENU APPROACH

The ADR Committee’s Superior Court Subcommittee, under the leader-
ship of Judge Steelman, began its work by developing a menu of options to
be added to the MSC Program, as provided by Section (i) of North Carolina
General Statutes Section 7A-38.1, the 1995 statute that expanded the MSC
Program statewide. Section (i) authorized use of settlement procedures
other than mediation, as permitted by state or local court rules.

Mediation was the only ADR technique used in the original MSC Pro-
gram. From the mid-1980s to the early 1990s, the NCBA Dispute Resolu-
tion Committee (and Task Force) studied the many forms of ADR that had
emerged around the country to identify methods that might be adopted by
North Carolina’s courts. The procedures examined included arbitration, me-
diation, summary jury trials, early neutral evaluation, mini-trials, med-arb,
summary bench trials, and the so-called “multi-door courthouse.” Some
of the programs studied utilized several forms of ADR. In fact, the Florida
program that became the primary model for North Carolina’s MSC Program
required the court to order either mediation or arbitration. However, arbi-
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tration was rarely requested in Florida, and judges there routinely ordered
cases to mediation. For this reason, drafters of North Carolina’s MSC Pro-
gram created only a court-ordered mediation program. It met with great
success in its pilot phase, which lasted from 1991 to 1994.

As efforts to establish a permanent, statewide MSC Program gathered
momentum, several attorneys suggested that mediation was not the best
settlement device for all of their clients or cases, particularly if mediators
were forbidden to give opinions during mediation. Thus, the notion of add-
ing a menu of “other settlement procedures” began to take hold as the 1995
legislation was being drafted.

By 1997, after enactment of Section (i) of the 1995 legislation, the NCBA
Dispute Resolution Section, under the leadership of Andy Little, and the
DRC had proposed a set of amendments to the Rules of the North Carolina
Supreme Court Implementing Mediated Settlement Conferences in Superior
Court Civil Actions (MSC Program Rules) to create a menu of options other
than mediation that litigants could utilize by agreement. The menu proposal
focused on three alternative procedures: arbitration, neutral evaluation,
and summary jury trials. Arbitration was a familiar process for most North
Carolina attorneys, and it had shown great promise in the pilot program.
Summary jury trials also had gained acceptance through a more limited,
but very successful, pilot program in the state. Although fewer than two
dozen cases were submitted to a summary jury trial, all of those cases were
resolved through the process. The option of early neutral evaluation (or neu-
tral evaluation) was seen as a way to address the most common complaint
about mediated settlement conferences—that sometimes the parties needed
to hear what someone else thought about the merits of the case. Mediators
generally do not offer such opinions, so the use of neutral evaluation was
seen as a way to meet that need without pressuring mediators to assume a
role with which they felt uncomfortable.

The menu proposal also carried forward certain policy decisions made
earlier by the Supreme Court Dispute Resolution Committee. First, the
proposal anticipated that the court would have minimal involvement in
the process of choosing an ADR procedure other than mediation, selecting
the neutral to conduct the procedure, and setting the costs of the procedure.
It also provided that no new processes would be created to certify or disci-
pline the neutrals who would conduct these “other settlement procedures.”

Many features of the 1997 MSC menu proposal were opposed by the AOC
staff and were never considered by the Supreme Court ADR Committee or
by the Court itself. With the creation of the State Judicial Council’s Dispute
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Resolution Committee and its Superior Court Subcommittee in 2001, the
proposal was revived and reconsidered. A number of issues were debated
over the course of the next eighteen months. First was whether to have
a menu at all. Those opposed to it were concerned about added layers of
administration for the courts and confusion for lawyers and litigants. Al-
though these concerns persisted, the Subcommittee moved forward with
fleshing out the proposal and developing specific rules.

As the discussions proceeded, several foundational principles emerged,
all of which are now embodied in MSC Program Rule 10:

 Mediation would be the default option.

« Other options could be utilized only upon the request and consent
of all of the parties.

« The parties would select their neutral by agreement, with approval
by the court.

« All details of the selected option would have to be stipulated to by
the parties prior to filing the motion for use of a menu option.

« All of the options would remain funded by the parties themselves.

The effect of these decisions was to make clear that use of a menu option
was a party choice. If the parties could not agree on a menu choice, then they
would automatically proceed to mediation. The development and mainte-
nance of the mediation process had proved to be challenging—regulating
mediator training, certifying mediators, and prescribing the MSC process in
detail, among other issues. To set up similar systems for each menu option
seemed an unfruitful and unnecessary burden. To finesse this regulatory
issue, the Subcommittee decided on a “free-market” model whereby the
buyers and sellers would regulate the market. If parties wanted to arbitrate,
they would determine who they wished to conduct the arbitration and hire
that person, rather than the court providing an approved list. Similarly, the
parties were required to agree to other details, such as neutral compensa-
tion, discovery limitations, timing and duration of the settlement procedure,
whether the procedure would be binding or non-binding, and other details
of the process not covered by the new rules. Also central to the menu ap-
proach was the concept that just as MSC Program mediations were entirely
funded by the parties, so, too, would any menu option they might choose.

Chief among the initial menu issues was arbitration. Would having an ar-
bitration option in the MSC Program menu damage or destroy the existing
arbitration program? Eventually, this question was answered in the nega-
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tive. Should the option be modeled after the non-binding, court-ordered
arbitration program, or should it be reconfigured? The arbitration process
that emerged was one that was modeled on the existing program, but modi-
fied in several respects. In the new menu arbitration, the parties would be
participating voluntarily. This allowed for fewer rules related to setting up
and attending the hearing. When and where the hearing was to be held,
who was to be there, who the arbitrators would be and how they would be
compensated, how evidence was to be submitted, and how long the hearing
would last were all issues that the parties would agree upon prior to seeking
permission to conduct an arbitration rather than a mediation. Initially, a
detailed set of rules implementing arbitration was drafted, but they were
discarded as the Subcommittee reached consensus that allowing the par-
ties to shape their own process was better than requiring a set of prede-
termined, uniform rules. However, to reduce confusion, the final proposal
was modeled as closely as possible on the existing court-ordered arbitration
program. A major difference was that the parties could stipulate to making
the arbitration binding, although the default was that the arbitrator’s award
would be advisory.

Summary jury trials also engendered considerable debate. On the heels
of the successful Summary Jury Trial Pilot Program, the North Carolina Su-
preme Courtin 1991 had adopted Rule 23 of the General Rules of Practice for
the Superior and District Courts. Rule 23 provided for the use of summary
jury trials in any superior court case upon motion of the parties. The rule
also provided that state court judges and juries may be used in summary jury
trials. Initially, the Subcommittee was inclined to follow Rule 23 by setting
out a process using taxpayer-funded judges and juries for the MSC Program
menu option. After much discussion, the Subcommittee decided to refer to
Rule 23 for clarification purposes, but that the menu would require a party-
pay model. It also would require that use of Rule 23 would not be a substitute
for the settlement process mandated by the MSC Program Rules. Under the
MSC Program menu, summary jury trials would use presiding officials and
jurors procured and paid by the parties. The process could be binding or
non-binding, as decided by the parties. A broad framework was outlined in
the menu rules, but details remained for the parties to fill in by agreement.

The MSC Program menu also provides for summary bench trials. Al-
though summary bench trials are not well known nationally, from the mid-
1970s until his retirement in 1994, Judge James M. Long of Stokes and Surry
Counties utilized a unique procedure he called “judicial arbitration.” In that
model, the parties would stipulate to a bench trial with a summary presen-
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tation of the evidence, lasting no longer than half a day, in exchange for a
setting on a time and date certain. The rules of evidence did not apply. The
menu included the option for summary bench trials based on this procedure.

Similar to arbitration, summary trials were envisioned as a settlement
procedure, to aid the parties in reaching their own resolution. Also, similar
to arbitration, the parties could stipulate to making the summary process
binding. In fact, in the Summary Jury Trial Pilot Program, frequently, while
the jury was deliberating, the parties would agree to make the jury’s other-
wise advisory verdict into a binding verdict.

Once the broad outlines discussed above were established, it was rela-
tively easy to craft the program rules for neutral evaluation. Under those
rules, the parties could retain any person whose opinion they believed was
likely to aid them in settling their case. The parties could present the case
in whatever manner they deemed appropriate. The neutral would conduct a
conference to further discuss and explore the case and to give feedback and
an oral evaluation to the parties. The rules laid out a pre-conference and
conference process, but they could be amended by consent of the parties
and the neutral.

The MSC Menu rules were finalized by the ADR Committee on May 3,
2002, and adopted by the Supreme Court on November 21, 2002.

THE DisTRICT COURT SUBCOMMITTEE

The Family Financial Settlement Program was originally implemented
with a menu option; however, under Professor Tom Metzloff’s leadership,
the District Court Subcommittee continued to refine that program’s rules
to resolve problems as they arose in its day-to-day operation. A significant
issue was newly trained FFS mediators getting the observations required
for certification, particularly as the program went from its pilot districts to
statewide implementation. While ideas were explored that helped allevi-
ate the problem, no lasting solution was found. Ten years later, the Dispute
Resolution Commission continues to discuss the problem of insufficient op-
portunities for observation of FFS Program mediations.

THE APPELLATE SUBCOMMITTEE

The Appellate Subcommittee worked with the North Carolina Court of
Appeals to develop a voluntary mediated settlement conference program. A
pilot program was begun in early 2002 using as mediators primarily sitting
or retired judges who had completed the DRC’s certification process. The
program became permanent in late 2004.



8o Alternative Dispute Resolution in North Carolina

Subsequent Work of the ADR Committee

After this initial period of intense effort, the ADR Committee found that
the need for creating new programs ebbed. Under the leadership of Judge
Ralph Walker, who was appointed as chair in September 2003, the Commit-
tee met frequently and served as a clearinghouse for ideas and information
about ADR in the courts and in the state generally. Several new initiatives
were introduced during this period.

Permanency mediation was proposed to address situations not involv-
ing divorce where children may be removed from the home due to abuse,
neglect, or other circumstances. The program sought to avoid lengthy and
contentious custody hearings by gathering all of the interested parties, in-
cluding state or local agencies, to mediate placement and conditions. The
program was formally established in 2006 under North Carolina General
Statutes Section 7B-202. (See Chapter 20.)

Another area of discussion was statewide implementation of the Child
Custody and Visitation Mediation Program. While it was agreed upon as
state policy, such expansion depended on the allocation of additional fund-
ing. Eventually the Program was funded by the General Assembly for state-
wide operation. (See Chapter 19.)

A third topic of concern was mandatory certification of all mediators in
the MSC and FFS Programs. The MSC and FFS Programs had always re-
quired court-appointed mediators to be certified, but both programs initially
allowed the parties to select uncertified mediators, with approval by the
court. The DRC became concerned that, in certain areas of the state, the
use of untrained and uncertified mediators was becoming the rule rather
than the exception. The DRC proposed a set of rule amendments that would
require all mediators to be certified, whether court appointed or party se-
lected. In the ADR Committee, members of the family law bar raised con-
cerns as to whether requiring all FFS mediators to be certified would hinder
the use of the Program. After consideration, the ADR Committee limited the
rule amendment to requiring only MSC Program mediators to be certified.

Restructuring the ADR Committee

With the diminished workload of the ADR Committee, its membership
seemed too large. In November 2004, Judge Walker asked Andy Little to
chair a task force to investigate reducing and restructuring the committee.
Before the task force could report, Judge Walker was appointed Director
of the Administrative Office of the Courts and relinquished his leadership of
the ADR Committee. Frank Laney was appointed Chair in October 2005.
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The initial report of the Reorganization Task Force on October 14, 2005,
was to reduce the twenty-four-member ADR Committee to five members.
Some felt this was too extreme, so the Task Force decided to reconsider its
recommendation. The Committee met several times over the next year, each
time considering the issue of reorganization. The proposal that evolved was
a Committee of fifteen members, appointed by the Chief Justice of the North
Carolina Supreme Court, and other ex officio members appointed as needed
by the Chair. Before the Committee could finalize this plan, perennial bud-
get crises cut travel expenses and halted all meetings of the Committee. The
Committee continued to function without physical meetings, handling rule
amendments and other business by e-mail and telephone conference call. In
December 2010, the restructuring plan was finally placed before the North
Carolina Supreme Court and was adopted. Chief Justice Sarah Parker ap-
pointed new members. Frank C. Laney was re-appointed as Chair. Superior
Court Judges Phyllis M. Gorham and A. Robinson Hassell, and District Court
Judges Christopher B. McLendon and A. Elizabeth Keever were appointed.
Kathy Shuart was appointed as Trial Court Administrator representative,
and Michael Haswell was appointed as an interested citizen. Five attorneys
recommended by the President of the NCBA also were appointed: J. Wade
Harrison, Jaye P. Meyer, Lyn K. Broom, Jacqueline R. Clare, and J. Anderson
Little. Other appointees were Judge Julius H. Corpening, Chair of the Child
Custody Mediation Advisory Committee, and Judge W. David Lee, Chair of
the Dispute Resolution Commission. The Director of the Administrative Of-
fice of the Courts selected Tammy J. Smith as his designee. DeShield Smith
of the AOC Court Programs Division served as staff to the Committee. The
newly appointed Committee set to work reviewing and commenting on rule
revisions to the court-ordered arbitration rules, continuing its mission of
meeting the needs of the public, the courts, and the ADR community.

Current Governance Structure and Processes

The governance of the court-related dispute resolution programs in North
Carolina is not a linear model. Rather, as ADR programs were developed,
their administration was assigned to various organizations and was handled
in a variety of ways. The current governance structure reflects this gradual
process of evolution.

Community mediation centers generally are local, nonprofit organiza-
tions (although a few are city or county agencies) governed by local boards.
Historically, a substantial portion of the centers’ funding came from the state
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and was paid through the AOC as compensation for the significant number
of district court criminal cases that the centers mediated. Unfortunately,
state funding for the community mediation centers was eliminated effective
July 1, 2011. Now, centers that provide mediation in district criminal court
matters receive only a portion of any fee paid by the defendant to the clerk
of court after a successful mediation.

Child Custody Mediation Programs are jointly administered by the local
district courts and the AOC, with a Child Custody Advisory Committee giv-
ing statewide oversight. The mediators are state employees and serve as
court staff. Although the chair of the Advisory Committee sits on the State
Judicial Council ADR Committee, the ADR Committee has no authority
over the Child Custody Mediation Program operations.

The court-ordered arbitration program is run on a day-to-day basis by
local court staff and is administered programmatically by the AOC. The
AOC trains and certifies the arbitrators, who are appointed by local judges.
Changes in the arbitration rules have typically originated either from the
NCBA Dispute Resolution Section or the AOC. The DRC has no authority
over the program. In establishing the ADR Committee of the State Judicial
Council, the North Carolina Supreme Court required that the Commit-
tee review and recommend adoption or revisions to any arbitration rule
amendments prior to their consideration by the Council and adoption by
the Supreme Court. The ADR Committee provides periodic oversight for the
arbitration program.

In the summer of 2011, the ADR Committee considered major revisions
to the court-ordered arbitration program rules. This review culminated in
a significant reorganization of the rules and some substantial changes in
the Program. First, the Program was removed from superior court and was
designated for use only in district court. Arbitration was used very rarely in
superior court, and having it operate in both jurisdictions created drafting
and operational headaches. Second, because very few parties selected their
arbitrator, and allowing party-selection required several additional admin-
istrative steps, the new rules deleted the party-selection option, leaving it up
to the court to appoint arbitrators. This change was intended to streamline
Program operations and to speed up the arbitration process. Third, because
of the adoption of “party-pay” in 2003, the rules were amended to better
provide for those who could not pay to participate at reduced or no cost and
to provide for improved collection from those who could pay. Lastly, the new
rules allow parties to stipulate that the arbitration will be final and binding.
Other changes were made to clarify existing rules but had no impact on the
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functioning of the arbitration program. The new rules were adopted by the
Supreme Court in October 2011 and went into effect on January 1, 2012.
An additional proposal to increase the arbitrator’s fee to $150 will require
legislative action, as will removing the $15,000 cap on cases submitted to
arbitration.

The MSC and FFS Programs are primarily administered by the DRC. The
DRC certifies mediators and mediation training programs, gives guidance
to mediators, and sanctions mediators who violate the Standards of Profes-
sional Conduct. AOC staff usually is involved in issues related to workflow
and integrating the MSC and FFS Programs into the other court processes
on the local level. The DRC is the usual source for program changes and rule
amendments. Proposed amendments are forwarded to the ADR Committee
for review and comment. Once the ADR Committee endorses the changes,
they are presented to the State Judicial Council for its consideration and, if
approved, are then submitted to the Supreme Court for adoption. Working
out the details of most rule changes occurs in the Commission. The ADR
Committee often offers comment and, occasionally, either returns a pro-
posal to the Commission for reconsideration or directly engages the Com-
mission in discussion to arrive at a consensus proposal. Fortunately, after
this process, proposals typically are sound enough that the State Judicial
Council and the Supreme Court rarely find it necessary to make additional
changes.

The Dispute Resolution Section of the North Carolina Bar Association
has no direct role in governing any dispute resolution programs. But it is
populated with interested and energetic advocates for ADR, so is frequently
the seedbed for new ideas or proposals. It also is a wellspring of political sup-
port for existing programs. With access to the NCBA’s fulltime lobbyist, the
Section can and does advocate vigorously on behalf of implementation and
continued funding for dispute resolution. In the economically challenging
year of 2011, for example, the Section actively sought to educate legislators
regarding the downside of balancing the budget by terminating programs
that significantly reduce the courts’ caseloads.

Conclusion

Court-based ADR programs in North Carolina are governed in various
ways. Some programs, such as court-ordered arbitration and child custody
mediation, are administered through the local courts and the AOC.

The Dispute Resolution Commission provides primary oversight for
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the MSC and FFS Programs, as well as the Clerk Mediation Program and
certification of mediators in district criminal court. Rule and program
amendments for those programs usually originate in the DRC and then are
submitted to the ADR Committee of the State Judicial Council.

Rule changes for the state’s arbitration program and the mediation pro-
grams are often proposed by the NCBA’s Dispute Resolution Section. The
Section also explores the potential for new applications of ADR in our courts
and administrative agencies and works to improve the existing programs. It
continues to serve as a think tank for dispute resolution.

The ADR Committee of the State Judicial Council serves an oversight and
review role for all court-based dispute resolution programs. Specific propos-
als usually come to it from the DRC or the AOC for review, comment, and
recommendation. The Committee collects the proposals and then forwards
them to the State Judicial Council and the Supreme Court once a year. The
Committee also gives oversight in working with the AOC regarding what
statistics to gather and in giving feedback to the various programs.
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CHAPTER EIGHT

The Continuing Role of the
North Carolina Bar Association
Dispute Resolution Section

“Corming together is a beginning.
Keeping together is progress.
Working together is success.”

—American industrialist Henry Ford

The North Carolina Bar Association (NCBA) played a key role in initiat-
ing and advancing many of the state’s most successful court-based dispute
resolution programs. As those programs matured, their governance came to
rest with other entities, such as the Dispute Resolution Commission (DRC or
Commission). However, the NCBA—through its Dispute Resolution Section
(the Section)—continued to serve as an educator, innovator, and advocate
for the use of alternative dispute resolution (ADR). The Section continues to
function as an important resource for the legal community, ADR profession-
als, and the public. It is active in the ongoing development and implementa-
tion of dispute resolution processes in North Carolina’s courts and in the
state’s business community.

At times, it is hard to define the Section’s role in the various dispute reso-
lution initiatives. Almost all of the leaders in ADR in our state began their
participation as members and leaders of the Section. So when individuals
undertake to advocate for rule changes or initiate new programs, are they
doing so as Section leaders, Commission members, or in any of the other
myriad positions where Section members serve? It is safe to say that if all of
the Section members were removed from the North Carolina dispute resolu-
tion landscape, it would be very different and somewhat barren. The Section
has always been and remains the root from which a forest of ADR programs
has sprung.
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The Section as Dispute Resolution Educator

With the proliferation of dispute resolution programs throughout North
Carolina in the 1990s, more and more people became aware of ADR and
sought information about its uses and potential. The Section, through its
role as convener and clearinghouse, helped to meet the expanding need for
information in a variety of ways.

The Section became a major provider of continuing education on ADR. Its
annual Continuing Legal Education (CLE) program featured a wide variety
of local and national speakers on many cutting-edge topics. Attendance
at these programs averaged between eighty to one hundred attorneys,
mediators, and arbitrators. The programs became the primary place that
mediators in the state would gather to share insights and experience. The
Section also sponsored specialty programs, such as an annual, day-long
seminar on international arbitration presented in coordination with the
Duke University School of Law and led by Andrea Carska-Sheppard and
Judge Sidney S. Eagles, Jr.

In 1997, the Section began publishing a newsletter (currently distributed
to more than 500 subscribers) that provided information on ADR programs
and initiatives around the state. The Section and the DRC co-published the
original edition of this book in 2003 and then reprinted it in 2005. All of the
leaders in that effort also served as Section leaders.

The Section also sponsored activities to call attention to dispute reso-
lution and to garner support for it. In 1999, the NCBA marked its one-
hundredth anniversary by organizing a series of events celebrating the
accomplishments and vitality of the Bar Association and of North Carolina’s
lawyers. Among the most extensive and successful activities conducted that
year were those organized by the Dispute Resolution Section as part of its
Dispute Resolution Month Project.

The Dispute Resolution Month Project

The Section had much to celebrate during that centennial year. ADR had
become a fixture in the state’s court system, and North Carolina had risen to
national prominence as a leader in the ADR field. From the early days of the
NCBA Dispute Resolution Task Force in the 1980s through the development
of mediated settlement conferences and other court-based programs in the
1990s, the NCBA and the Section had played a central role in encouraging
alternatives to litigation throughout the state.

The Section began planning for its centennial project in September 1997,
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under the direction of Section Chair Dorothy C. Bernholz. In the spring of
1998, the Section formed a Centennial Project Committee to oversee the
effort. The Project Committee was initially co-chaired by Court of Appeals
Judge Ralph A. Walker and James E. Gates, Bernholz’s successor as Section
Chair. John C. Schafer joined as third co-chair of the Project Committee
after he succeeded Gates as Section Chair in June 1999. Members of the
Project Committee included: Allison B. Schafer, an attorney with the North
Carolina School Boards Association; John R. Archambault, a Greensboro
attorney; Leslie C. Ratliff, Executive Secretary of the state’s Dispute Reso-
lution Commission (DRC); Debi Miller Moore of the American Arbitration
Association (AAA); Miriam Saxon, Arbitration Coordinator with the Admin-
istrative Office of the Courts; Kathy L. Shuart, Trial Court Administrator in
Durham; and Charise Alexander, a member of the Legal Assistants Division
of the NCBA.

Focus oN PuBLIC AWARENESS

In keeping with the objectives of the centennial celebration, the Dispute
Resolution Section sought to highlight North Carolina’s progress in enabling
citizens to resolve disputes by using alternatives to trial, such as court-based
ADR programs, educational initiatives, and community dispute resolution
centers. The Project Committee reviewed ADR awareness programs in
other states, but found that those states that undertook projects promoting
ADR focused their efforts solely on attorneys. In North Carolina, members
of the bar already had a good understanding of dispute resolution meth-
ods through the statewide superior court Mediated Settlement Conference
Program, the Court-Ordered, Non-Binding Arbitration Program, and other
ADR techniques. The Project Committee decided to focus instead on public
education and awareness. With no similar programs to emulate, the com-
mittee developed its public awareness program largely from scratch.

THE GOVERNOR’S PROCLAMATION OF

DispUTE RESOLUTION MONTH

A key part of the project, and one that significantly increased overall
awareness of ADR throughout the state, was the official proclamation of
October 1999 as “Dispute Resolution Month” in North Carolina. Governor
James B. Hunt, Jr. issued the Proclamation on April 16, 1999. The Proc-
lamation provided a concise and straightforward acknowledgment of the
benefits and contributions of ADR. It began by noting that the mission of
North Carolina’s legal system is “to provide all citizens access to justice
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and a fair and prompt resolution of disputes.” It went on to declare that
“dispute resolution procedures that provide alternatives to litigation have
significantly advanced these causes.” It recognized North Carolina’s role
as “a national leader” in promoting ADR and lauded dispute resolution
procedures for saving “substantial time and cost” to parties and the state.
The Proclamation thus represented more than just the announcement of a
special, bar-sponsored project during the month of October. It served as an
official recognition of ADR’s role in improving the state’s civil justice system.

CELEBRATING THE SUCCESS OF ADR

Several other activities sponsored by the Section helped to focus state-
wide attention on ADR before the official Dispute Resolution Month events
began. Daniel Bowling, Executive Director of the Society of Professionals in
Dispute Resolution, spoke at the Section’s annual continuing legal education
program in April at Wrightsville Beach. At the NCBA Centennial Convention
in June 1999, the Section sponsored a speech by William K. Slate II, Presi-
dent of the American Arbitration Association. Slate’s address, “ADR Knows
No Boundaries,” was well received by attendees. An NCBA-sponsored radio
announcement, featuring North Carolina Supreme Court Chief Justice
Henry E. Frye, ran statewide, informing thousands of listeners about Dis-
pute Resolution Month. The NCBA also issued several press releases about
the project to North Carolina news outlets.

During the month of October, Dispute Resolution Month activities took
place across the state almost daily. Ultimately, more than 130 events—an
average of more than four a day—were held. Some sixty volunteer speakers
presented speeches on ADR at schools, local chambers of commerce, busi-
ness clubs, libraries, and other venues.

Another important aspect of the project was the provision of mediation
services on a pro bono basis. Volunteer mediators assisted in some sixty
cases around the state, including matters pending before the district courts,
the superior courts, and the North Carolina Industrial Commission. Public
information booths were set up at shopping malls in Asheville, Wilmington,
and other cities. Hundreds of citizens received materials on ADR in North
Carolina through this effort.

The energy and enthusiasm that fueled the project were, in many respects,
reminiscent of an earlier time, when an idealistic group of NCBA members
banded together and first dedicated their efforts to serving as peacemakers
and healers of conflict. The events of October 1999 and those held throughout
the centennial year helped to fulfill the mission of those early ADR pioneers.



The NC Bar Association Dispute Resolution Section 89

Dispute Resolution Month also greatly increased public awareness of ADR
programs and allowed North Carolina citizens to experience the benefits
firsthand. In achieving these results, the NCBA and the Dispute Resolution
Month Project clearly helped to prepare the way for a new century of prog-
ress in meeting the goals of North Carolina’s civil justice system.

The Section as Dispute Resolution Innovator

In the late 1980s and early 1990s, the NCBA was active in developing new
ideas on the uses and application of dispute resolution in our state. Much of
that focus passed to the DRC after its creation in 1995, as it developed and
fine-tuned the MSC and FFS Programs. (See Chapters 12 and 18.) However,
the primary leaders of these efforts through the DRC continued to be vari-
ous members of the Section.

After the turn of the twenty-first century, the Dispute Resolution Sec-
tion regained some of its early spirit of innovation. In 2004, the Section and
the DRC jointly established a committee to investigate, and if prudent, to
develop a mediation process for use in cases in which the clerks of court had
original jurisdiction, such as estate matters, guardianships, and boundary
disputes. The committee, jointly chaired by Frank C. Laney and J. Anderson
“Andy” Little, met over a period of a year with various stakeholders and
clerk representatives to hammer out implementing legislation and proposed
rules for a mediation program in the clerk’s office. (For more information,
see Chapter 15.)

Throughout the middle of the decade, the Section also dedicated much
time and effort to rejuvenating peer mediation in public schools. Various
schools showed interest in the program. However, it was difficult for the
Section, as an outsider to the education system, to cultivate and sustain that
interest.

During the same period, the Section also sought to create a simple resolu-
tion system for the handling of disputes over real estate escrows. In most
real estate sales transactions, a buyer typically deposits $1,000 or more with
a real estate agent. If the sale is not consummated, a dispute may arise over
whether the buyer or seller is entitled to the escrow funds. The agent holding
the funds is caught in the middle. Although there are reasonably simple pro-
cesses for adjudicating the issue through small claims court or filings with
the clerk, real estate agents are often reluctant to use such court-based meth-
ods because they involve filing a lawsuit against the agent’s own client. In an
effort to develop a procedure that would avoid litigation, Section representa-
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tives met with staff from the North Carolina Real Estate Commission and the
North Carolina Board of Realtors and began developing an arbitration-based
alternative. As work on the program progressed, however, the North Caro-
lina General Assembly passed a bill that allowed real estate agents to place
escrow funds in the hands of the clerk of court and authorized the clerk to
adjudicate the dispute. That solution has been met with mixed reactions, and
the Section continues to seek a solution based on ADR processes.

The Pro Bono Mediation Project:
Conflict Resolution Day 2008

“If we knew what it was we were doing,
it would not be called research, would it?”

—Albert Einstein

The Section’s most noteworthy efforts as an ADR innovator involved
developing a pro bono resource from within its membership. The Pro Bono
Mediation Project! was first conceived in the autumn of 2007 by members of
the section in response to the first annual 4ALL Campaign, initiated by the
NCBA. Lynn Gullick, then chair of the Section, and Dr. Joseph E. Johnson,
Professor Emeritus of the Bryan School of Business and Economics at the
University of North Carolina at Greensboro (UNCG) and a non-attorney
member of the Dispute Resolution Section, began the initial collaboration.
The 4ALL Campaign centered on lawyers providing free legal advice via
telephone to citizens with simple problems. Because the Section’s expertise
was in assisting parties in resolving disputes rather than in providing legal
advice, the Section felt compelled to develop its own pro bono project aimed
at matching parties who could not afford a mediator with mediators who
were willing to work with such parties without charge.

At the December 2007 Section Council meeting, after an inspirational
presentation about the 4ALL Initiative by NCBA Immediate Past President
Janet Ward Black, additional volunteers, including Lesley McCandeless, the
Honorable Melzer “Pat” Morgan, and Dr. Sherrill Hayes, joined Gullick and
Johnson to form a committee. This committee went to work immediately,
identifying possible referral sources, finding locations to conduct mediations,
and developing program forms and materials. Committee members met with
representatives from local schools, courts, and the nonprofit community and
monitored progress through the use of e-mail and weekly teleconferences.

A critical stage in the project was the development of several partner-
ships, which allowed the project to proceed. Key support was provided by
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Legal Aid of Central North Carolina, Senior Resources of Guilford County,
and the Family Life Council of Greensboro. Attorneys from Legal Aid of
Central North Carolina helped secure referrals for mediations by providing
a list and brief descriptions of ten potential cases from their files. They also
helped the committee develop relationships with opposing counsel in these
cases. The executive directors of both Senior Resources and the Family Life
Council agreed to provide access to their spaces’ facilities on the date of the
proposed program (Saturday, April 5, 2008) in the Dorothy Bardolph Center
in Greensboro. In addition, faculty and students from UNCG’s Program in
Conflict Resolution (now Conflict and Peace Studies) volunteered to conduct
an evaluation of the project.

By the February 2008 Section Council meeting, much of the structure
of the program had been developed, including a client referral source, pro-
gram forms, materials for clients and attorneys, a location for holding the
mediation sessions, and an evaluation strategy. All that remained was creat-
ing a list of volunteer mediators, a task accomplished at the meeting.

Also at the meeting, the Section’s Pro Bono Committee formulated ques-
tions to submit to the DRC regarding the ethics of offering pro bono media-
tion. Because North Carolina’s Mediated Settlement Conference Program
was designed as a “party-pay” procedure, the Committee sought advice on
whether mediators, consistent with MSC Program rules and the Standards
of Professional Conduct for Mediators, could offer their services pro bono
or at reduced rates to parties represented by legal aid organizations or in
other cases in which one or more parties are, or appear to be, indigent. This
inquiry resulted in the DRC’s Advisory Opinion Number 08-14, which reas-
serted the Commission’s commitment to serving indigent parties and estab-
lished specific guidelines permitting mediators, when voluntarily selected,
to assist clients of legal services organizations and other indigent clients
without charge or at a reduced rate.?

Due to a combination of scheduling conflicts and pre-mediation settle-
ments, none of the selected cases were in fact mediated on April 5th. The
overall experience of this project is probably best summarized by an excerpt
from an e-mail sent by Lynn Gullick to the committee members after the
final decision to cancel the pilot project:

“ ..Iam so grateful for your hard work and effort to develop this in-
novative mediation program. I believe we have learned many valuable
lessons in the design and implementation phase. More importantly
we have discovered how to partner with other organizations in order
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to develop a blueprint for the future. The time constraint of a one-
time, one-day voluntary program was our biggest liability. I believe
this group has a design which can offer a real structure for future
partnership between legal aid, private attorneys, pro bono mediators,
university conflict resolution programs and other community organi-
zations to open a dialogue and resolve conflicts. The written material
produced by this group is outstanding.”®

From that written material, the Section’s Pro Bono Committee began devel-
oping a panel of mediators who could serve Legal Aid cases year-round, not
just on a statewide day of public service.

In sum, the Pro Bono Mediation Project represented an example of the
best type of collaboration between members of the Dispute Resolution Sec-
tion and community organizations designed to improve the lives of North
Carolina citizens through the use of alternative dispute resolution. Although
the project did not reach the conclusion originally envisioned, it served as a
starting point for a longer-term Section initiative and as a model that could be
used by groups or other bar sections working on community-based projects.

Continuing Pro Bono Efforts

Under the continuing leadership of Judge Morgan and Durham mediator
Rick Igou, the initial Pro Bono Day project evolved into a continuing col-
laboration between legal services attorneys and volunteer mediators. The
Section’s list of volunteers was expanded and continually updated. Over the
next few years, legal services organizations called on these volunteer me-
diators to provide free mediation services in dozens of cases involving their
clients of limited means. Section members’ services thus were not limited to
a single day each year, but were available when needed throughout the year.

The Section as Dispute Resolution Advocate

Throughout the first decade of the twenty-first century, the Section re-
mained interested in and supportive of the state’s myriad dispute resolution
programs. The Section used the NCBA’s legislative resources as well as the
time and influence of it own members to advocate for continued and in-
creased funding for court-based ADR programs. The Section kept a watch-
ful eye on pending legislation. It pushed for bills that would expand the use
of dispute resolution and opposed bills that would be harmful to the field.
The Section sought to inform and influence discussions regarding the use of
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permanency mediation, consumer arbitration legislation, and the unauthor-
ized practice of law by mediators.

The Section also provided education to judges and other court personnel
through speakers and printed materials to encourage broader acceptance
and use of ADR. Asheville attorney, William F. (Bill) Wolcott III, led a com-
mittee that worked closely with clerks of court in various counties to gain
acceptance for and increased use of the newly developed clerk’s mediation
program. Pursuant to the statute establishing the DRC, the Section consis-
tently made recommendations for well-qualified individuals to fill new and
unexpired terms on the Commission.* In this way, the Section tried to make
sure that the people responsible for much of the governance of court-based
ADR were knowledgeable about and supportive of the programs.

Advocacy by Recognizing Outstanding Service:
The Peace Award

To recognize the tireless efforts of the many people who dedicated years
to the development and fostering of dispute resolution in North Carolina,
the Section began presenting its Peace Award in 2002. The award is given
annually to an individual in North Carolina who has shown a special com-
mitment to the peaceful resolution of disputes. The Section bylaws set out
criteria for judging potential recipients. Particular emphasis is placed on
an individual’s overall contribution and commitment to the field of dispute
resolution in the following areas:

« Development of new or innovative programs;

» Demonstrated improvements in service;

 Demonstrated improvements in efficiency;

« Research and writings in the area of dispute resolution;

» Development of continuing education programs;

* Leadership with local, state, and national boards and legislative
bodies.

Alist of Peace Award recipients appears in Appendix A.

Advocacy for Standards of Confidentiality:
The Rule 8.3 Controversy

The most significant advocacy campaign undertaken by the Section dur-
ing the past decade was initiated in response to a question raised by the
North Carolina State Bar that had serious implications for confidentiality
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standards in mediations. In March of 2006, a participant in the audience at
the Section’s Annual Meeting and CLE program asked a question concern-
ing the apparent conflict between the Standards of Professional Conduct for
Mediators (Standards) and the Revised Rules of Professional Conduct (RPC)
for attorneys. Essentially, the question posed was: “What is an attorney-
mediator to do if he or she becomes aware in the course of a mediation that
an attorney representing a party at the mediation has committed a violation
of the RPC?” Would the attorney-mediator be obligated to report the viola-
tion to the State Bar pursuant to Rule 8.3 of the RPC, or would he or she be
required to keep the violation confidential, as required by Standard III of
the Standards?®

Coming to grips with how to resolve this conflict led to intensive study,
discussion, and careful thought by the Standards, Discipline, and Advisory
Opinions Committee of the DRC, the Ethics and Professionalism Committee
of the Section, under committee chair Zeb E. “Barney” Barnhardt, Jr. and
the DRC itself. The result of that effort finally appeared as an amendment
to RPC Rule 8.3, which was approved by the Ethics Committee of the NC
State Bar, after publication for comment. It was then approved by the State
Bar Council and finally approved by the North Carolina Supreme Court in
October of 2010. The revised rule now permits attorney-mediators to keep
confidential the statements and conduct of attorneys participating in a me-
diation, with limited exceptions, to encourage the candor that is critical to
the successful resolution of legal disputes. (For a more complete discussion
of the interaction of Standard III and the revised Rule 8.3, see Chapter 11.)

The Section’s Role in Planning for the Future

At the end of the decade, the Section reaffirmed its commitment to edu-
cating, inspiring, and innovating by calling a meeting of representatives of
every dispute resolution program it could identify in the state for an infor-
mal discussion of the past, present, and future of ADR in North Carolina.
The meeting was an outgrowth of a suggestion from the Section’s Long-
Range Planning Committee to bring together the myriad providers of ADR
in North Carolina to talk about coordination and coverage of services.

M. Ann Anderson, a mediator from Pilot Mountain and a member of
the DRC, led the effort, providing the resources of her office to research
and compile the list of invitees. The event was co-hosted by Dr. Sherrill
W. Hayes, Assistant Professor of Conflict Resolution at UNCG, and by the
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UNCG Program in Conflict and Peace Studies. It was held at the school’s
satellite campus at Browns Summit on February 24, 2011, the day before
the Section’s Annual Meeting and CLE. The event became known as “The
Summit at the Summit.”

More than thirty people attended the half-day session, including repre-
sentatives from the United States District Court for the Middle District of
North Carolina, the Administrative Office of the Courts, the North Carolina
Office of State Personnel Mediation Program, the Dispute Resolution Com-
mission, the North Carolina Industrial Commission, the Mediation Network
of North Carolina, and many others.

Section Chair Barney Barnhardt welcomed the participants and asked
each attendee to give a short personal introduction. After the introductions,
the agenda began with presentation of a short history of ADR in North Caro-
lina by Frank Laney. It was followed by networking through “speed sharing”
of information by participants. Lynn Gullick concluded the meeting with
discussions of possible future meetings and ways to publicize attendee pro-
gram information. Participants indicated an interest in additional meetings,
potentially in conjunction with CLE. They also provided contact informa-
tion, including brief summaries of program-provider information, contact
listings, and descriptions of qualifications of providers. At the time of publi-
cation, the Section plans to make the information available to its members,
either on the Section’s web page or through social networking media.

Through the individual efforts of its growing membership, the NCBA
Dispute Resolution Section continues to be a convener, clearinghouse, in-
novator, and advocate of dispute resolution in North Carolina.

NoOTES

1. For a more detailed discussion of this project, see Sherrill W. Hayes, PhD,
“Examining the Dispute Resolution Section Pro Bono Mediation Project,” Dispute
Resolution 23(1) (2008): 5-7.

2. Advisory Opinion of the North Carolina Dispute Resolution Commission,
Opinion Number 08-14, http://www.nccourts.org/Courts/CRS/Councils/DRC/
Documents/14-08_011609.pdf.

3. Lynn Gullick, e-mail message to NCBA Dispute Resolution Section Pro Bono
Committee, March 25, 2008.

4. N.C. Gen. Stat. § 7A-38.2(c).
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5. Both the RPC and the Standards were approved or promulgated by the
North Carolina Supreme Court. Rule 8.3 of the RPC required an attorney to
report certain violations of the RPC to the North Carolina State Bar. Standard
III of the Standards required mediators to keep confidential all information
learned during the course of a mediated settlement conference and, with certain
limited exceptions, not disclose anything that occurred. None of the exceptions
in Standard III addressed the scenario in question. As a result, if the attorney-
mediator disclosed a violation of the RPC to the State Bar, then he or she had
breached Standard III; but, if the attorney-mediator maintained the information
as confidential pursuant to the mandate of Standard III, then he or she had
breached Rule 8.3 of the RPC. Mediators who were not attorneys had no duty to
report conduct of participants to the State Bar.



CHAPTER NINE

Assessments of ADR Use and Acceptance
in North Carolina

“My joy was boundless. I had learnt the true practice of law. I bad
learnt to find out the better side of human nature and to enter men’s
hearts. I realized that the true function of a lawyer was to unite parties
driven asunder. The lesson was so indelibly burnt into me that a large
part of my time during the twenty years of my practice as a lawyer was
occupied in bringing about private compromises in hundreds of cases.
I lost nothing thereby—not even money, certainly not my soul.”

—Mohandas K. Gandhi, An Autobiography; O,
The Story of My Experiments with Truth.

Summary of ADR Evaluations, Surveys, and Studies

The commitment to deliberate experimentation and careful evaluation of
experimental programs are two of the distinguishing features of the way
in which alternative dispute resolution (ADR) has developed in North
Carolina. Each of the major dispute resolution processes introduced in the
state has followed a predictable pattern of growth and development. A pilot
program is established and implemented in a specific geographic area for
a specified amount of time. A well-designed evaluation is then conducted,
followed by review, revision (as appropriate), and eventual expansion on
a statewide basis. Court-ordered arbitration, mediated settlement confer-
ences in superior court, mediation of workers’ compensation claims, and
child custody and visitation mediation are the most visible forms of ADR
in North Carolina, and each of them has benefitted from this tripartite pro-
cess of experimentation, assessment, and revision. Other dispute resolution
techniques used in the state, including community-based mediation and
summary jury trials, also have been the subject of systematic study.

What follows are descriptions of the major formal evaluations of dispute
resolution programs in North Carolina. With only a few exceptions, these
evaluations were conducted by the Institute of Government (I0G) of the

97
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University of North Carolina at Chapel Hill (now the School of Government).
It should be noted that in addition to the published studies summarized in
this section, committees of the Dispute Resolution Committee (later the
Dispute Resolution Section) of the North Carolina Bar Association (NCBA)
studied and reported on each of the ADR techniques as they were intro-
duced in North Carolina. The majority of the studies summarized below
were initiated and sponsored by the NCBA Dispute Resolution Committee
or Section, which raised grant funds of almost $1,000,000 to pay for them.
Alist of published studies appears at the end of this chapter.

Court-Ordered Arbitration

The first major NCBA-sponsored ADR initiative in North Carolina was
the use of mandatory, non-binding arbitration for civil cases with an amount
in controversy of $15,000 or less. In 1987, a pilot program was established in
three judicial districts: the Third (Pitt, Craven, Pamlico, and Carteret coun-
ties); the Fourteenth (Durham County); and the Twenty-Ninth (Rutherford,
Polk, Henderson, Transylvania, and McDowell counties). Funded through
grants raised by Frank Laney, staff to the NCBA Dispute Resolution Com-
mittee, an IOG study of the pilot program randomly assigned half of the
eligible cases to arbitration. The remaining cases served as a control group
to measure the effects of the arbitration program. (A second control group
also was created. It consisted of cases filed in 1985 that would have been
eligible for the program if it had existed at the time.)

In early 1989, the IOG issued a favorable evaluation of the arbitration
program. The report was endorsed by the NCBA and was submitted to the
Supreme Court of North Carolina, which recommended that the court-
ordered arbitration program be established on a permanent, statewide basis.
The North Carolina General Assembly subsequently enacted the authorizing
legislation.

The I0G study found that the pilot program significantly reduced the
median disposition time for cases ordered to arbitration in each of the three
pilot judicial districts. In addition, the number of trials was reduced in cases
assigned to the arbitration program. Surveys of litigants indicated a higher
level of satisfaction with the arbitration program than with the normal civil
litigation procedure. Finally, the program received high marks from attor-
neys practicing in the three districts. More than two-thirds of the attorneys
responding to the Institute’s survey stated that the program should be con-
tinued and expanded.
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Court-Ordered Mediation in Superior Court

In 1991, the General Assembly authorized the establishment of a pilot
program of court-ordered mediation for civil actions filed in superior court.
The Administrative Office of the Courts (AOC) initially selected eight judi-
cial districts, comprising thirteen counties (Halifax, Cumberland, Bladen,
Brunswick, Columbus, Orange, Chatham, Guilford, Forsyth, Stokes, Surry,
Haywood, and Jackson) to participate in the pilot program. Four additional
judicial districts (covering Mecklenburg, Buncombe, Wake, and Wayne
counties) were subsequently added. In 1995, an IOG evaluation of the pro-
gram focused on three of the pilot counties: Guilford, Cumberland, and
Surry. Like the arbitration program evaluation, the mediation program
study was funded by grants raised by Frank Laney. In each of the counties
studied, a control group was established, using random assignment of cases
filed between March 1992 and January 1993. A “preprogram” group of
cases filed in the last nine months of 1989 was also identified for compari-
son. Litigants and attorneys were surveyed about the program as well. (Data
on trial rates and disposition times in the other original pilot counties were
also collected and analyzed.)

The IOG’s report found that the mediated settlement conference program
reduced median case disposition time from fifty-eight weeks (406 days) to
about fifty-one weeks (360 days), a reduction of about ten percent. Both
attorneys and litigants rated the program highly. However, the researchers
concluded that the program did not reduce court workloads. Neither the
overall settlement rate for contested cases nor the overall trial rate changed
significantly. While the data seemed to show a decrease in litigation costs
to the parties, the differences were not statistically significant. The report
concluded with suggestions for improving the design and operation of the
program.

Workers’ Compensation Mediation

In 1993, the General Assembly authorized a pilot program of media-
tion in workers’ compensation cases. The IOG assisted the North Carolina
Industrial Commission with an evaluation of its pilot program. Randomly
assigning cases filed in 1994, a group of 349 mediation cases and a control
group of 590 cases were selected for study. The progress of both sets of cases
was tracked through June 1996, using the Industrial Commission’s records.
Attorneys and mediators involved in the pilot program were also surveyed
as part of the evaluation.
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The Institute of Government report was released in early 1997. The
study findings were similar in several respects to the IOG’s earlier study of
court-ordered arbitration and mediation in superior court. For example, the
median disposition time for cases in the mediation group was considerably
shorter than that in the control group (312 days compared to 372 days, a
difference of over eight weeks). As in the previous studies, the attorneys
surveyed were quite supportive of the pilot mediation program, as were the
mediators themselves. Litigants were not surveyed. A majority of the survey
respondents, both attorneys and mediators, felt that mediation improved
the quality of agreements between litigants.

IOG researchers also found that the hearing rate for cases in the media-
tion group was 23.2 percent less than the hearing rate for the control group
cases (27.2 percent vs. 35.4 percent of filed cases). The study noted that the
mediation program achieved a reduction in the number of hearings in spite
of the fact that a mediation conference was actually held in fewer than half
of the mediation group cases.

Child Custody and Visitation Mediation

In 1983, the General Assembly established a two-year pilot child custody
mediation program in Mecklenburg County. The pilot program was ex-
tended in 1985 for two more years. During the second pilot phase, the NCBA
Committee on Dispute Resolution and Chief District Court Judge James E.
Lanning were concerned that with no data to evaluate, the General As-
sembly might decide not to reauthorize the mediation program. Therefore,
in cooperation with the local bench and bar, the Committee undertook to
evaluate the child custody mediation program by interviewing mediation
participants, family law attorneys, and district court judges in Mecklenburg
County. Data was gathered in the spring of 1986. The participant survey was
developed and conducted by Phil Rutledge of the Urban Institute at the Uni-
versity of North Carolina at Charlotte. The attorney survey was developed
and conducted by Leslie Winner, Chair of the NCBA Dispute Resolution
Committee Subcommittee on Other Procedures.

Overall, the parents, judges, and attorneys were satisfied with the pro-
cess, the mediators, and the resulting agreements. Mediation had the effect
of moving the attorneys to a more peripheral role during the negotiations,
allowing the parents to take a more central role in reaching decisions about
their children. Mediation decreased the time to resolution by about two
months. The court saved trial costs, which were calculated to cover all of the
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program’s out-of-pocket costs to the state plus a return of about fifty percent.
The program also saved parties’ attorney’s fees.

Later, with funds provided by the Governor’s Crime Commission, the
North Carolina Administrative Office of the Courts conducted a study of
the Child Custody and Visitation Mediation Program from October 1997
through December 1999. The study made use of four data sets: (1) court
records of cases in two mediation program samples and two non-mediation
program samples, amounting to 880 cases in all; (2) an exit survey of parties
immediately after their participation in mediation sessions; (3) a follow-up
survey of parents involved in the sample cases; and (4) survey responses
from attorneys practicing family law in judicial districts where mediation
was used.

The AOC’s report, issued in 2000, concluded that the Child Custody and
Visitation Mediation Program had reduced the rate of litigation, and pos-
sibly the re-litigation rate as well. However, the mediation program had
no effect on median disposition times. In other words, mediation had not
shortened the process. Parenting agreements produced in mediation were
generally found to be more detailed than non-mediated consent orders, or
orders resulting from trial. Finally, both parties and their attorneys rated
the mediation program highly. Party satisfaction with the process remained
high, even when a mediation agreement had not been reached.

Community-Based Mediation

Community-based mediation, conducted by local nonprofit dispute settle-
ment centers around the state, has long been an essential part of the North
Carolina ADR landscape. A large proportion of the centers’ cases come from
referrals by local district criminal courts. Most of the cases involve misde-
meanor charges, often stemming from interpersonal disputes.

In 1991, the State Justice Institute provided a grant to MediatioNetwork
to fund a study of the dispute settlement centers’ programs. MediatioNet-
work commissioned the Institute of Government to design and conduct the
actual study.

The I0G study, released in April 1992, focused on three of the state’s
nineteen dispute settlement centers—those located in Durham, Iredell, and
Henderson counties. These three counties were matched with similar coun-
ties that did not have community-based mediation programs: New Hanover,
Davidson, and Rutherford counties. A total of 1,421 cases filed in 1990
that met the study criteria for mediation were examined. Interviews were
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conducted with a strategic sub-sample of parties who had been involved in
mediation through the dispute settlement centers.

The IOG’s study found that the mediation programs had the potential to
divert a substantial number of cases away from trial, and it characterized
mediation as “a valuable resource for disputants and the courts.” However,
the report noted that realizing the programs’ potential would require more
efficient and more rigorous intake procedures to increase the number of
cases handled through mediation. The study further found that mediated
agreements were usually complied with by both complainants and defen-
dants. Both parties reported a high level of satisfaction with mediation, and
there were few reports of parties being pressured or coerced to participate.

Summary Jury Trials

In 1987, the Supreme Court of North Carolina approved a pilot summary
jury trial program for the state’s superior courts. By the mid-1980s the sum-
mary jury trial had been recognized as a promising settlement technique in
the federal courts, and many observers felt that the state courts also could
benefit from its wider use. Three predominantly urban counties (Wake,
Mecklenburg, and Buncombe) were chosen for the pilot program. The Dis-
pute Resolution Committee of the North Carolina Bar Association asked the
Duke University Private Adjudication Center (the Center) to evaluate the
pilot program and to make recommendations regarding the use of summary
jury trials in state courts.

Because the summary jury trial is a specialized ADR technique, the na-
ture of the study was necessarily quite different from studies of more com-
mon forms of ADR, such as arbitration and mediation. The Center identified
all seventeen of the summary jury trials held between 1987 and early 1991,
collected data from the court records for each of the cases, and interviewed
the attorneys, judges, and court personnel who had participated in them.

The Center report, published in May 1991, included detailed descriptions
of each of the summary jury trial cases, as well as a thorough discussion of
the many variations that are possible using the summary jury trial model.
The report found that the summary jury trial represented an innovative and
potentially powerful settlement technique for complex civil cases, but noted
that its use in the state court system faced a number of serious obstacles.
For example, a summary jury trial requires the active involvement of the
trial judge. At the very least, the trial judge must be in a position to identify
cases that are good candidates for a summary jury trial. Due to the large
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number of cases handled by superior court judges, identifying likely cases,
the report noted, “may be compared to looking for a needle in a haystack.”
The Center report concluded by recommending the adoption of a permanent
rule of practice, authorizing the use of summary jury trials in appropriate
cases, and calling for increased efforts to educate lawyers and judges about
the potential benefits of the summary jury trial.

Court-Ordered Mediation in Medical Malpractice Cases

In 1995, the Robert Wood Johnson Foundation funded a study of the use
of court-ordered mediation in medical malpractice cases in North Carolina.
The researchers collected data on over 300 medical malpractice cases filed
in the North Carolina courts between 1991 and 1995 in which a mediated
settlement conference order was issued. The researchers also observed
more than fifty actual mediated settlement conferences and surveyed physi-
cians, attorneys, and mediators involved in these medical malpractice cases.
The study found that mediated settlement conferences led to settlement
less often in medical malpractice cases than in other cases, but that in cases
where the parties had a genuine interest in resolving the case through settle-
ment, the mediated settlement conference seemed helpful. Consistent with
most of the other North Carolina program evaluations, attorneys for both
the plaintiff and the defendant endorsed the use of mediated settlement
conferences in medical malpractice cases.

Published Studies of ADR Techniques in North Carolina:
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ADR POLICIES AND PRACTICE

CHAPTER TEN

Policy Issues in the Use
of ADR in the Courts

“The courts of this country should not be the places where
resolution of disputes begins. They should be the places
where the disputes end after alternative methods of resolving
disputes bave been considered and tried.”

— United States Supreme Court Associate Justice
Sandra Day O’Connor

Policy issues concerning the conception, design, and implementation of
settlement procedures in the courts of North Carolina have arisen over the
past three decades as alternative dispute resolution (ADR) processes have
been integrated into the court system. Some of these issues were identi-
fied, discussed, and debated in the early stages of design and development,
while others, not viewed as issues initially, arose as the programs were
being introduced and implemented. Many of the issues tackled by the North
Carolina Bar Association (NCBA) and judicial personnel over the years are
summarized here, in the hope that other states might learn from our expe-
riences as they consider whether and how to include ADR procedures in
their systems as settlement procedures.

Mandatory Versus Voluntary

One of the first debates about the development of ADR in the North Caro-
lina court system revolved around the question of whether ADR procedures
should be mandatory or voluntary. The NCBA’s investigation into ADR

10§
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began in 1983 with the creation of its Task Force on Dispute Resolution.
In its 1985 report, the Task Force recommended that the NCBA sponsor
an experiment with non-binding arbitration in small civil cases. (A similar
court-annexed arbitration program was being explored in the United States
District Court for the Middle District of North Carolina.)

The question of whether or not arbitration would be mandatory was both
a case management issue and a philosophical issue. It was a case manage-
ment issue because of the court’s need to monitor and administer the arbi-
tration program; and, it was a philosophical question about the nature of
ADR processes. At that time many people believed that there was something
inherent in ADR processes that militated against their inclusion in the court
system as mandatory procedures. Those people felt that ADR procedures
should remain voluntary in all respects.

Others felt that inclusion of arbitration on a voluntary basis would have
minimal impact and result only in a state-sponsored public education effort
about the benefits of ADR. They also argued that mandatory participation in
anon-binding procedure was not a significantly coercive process. Ultimately,
it was decided that the non-binding arbitration program would be manda-
tory, and the design of the subsequent mediation programs followed suit.

One unexpected benefit of requiring participation in ADR processes as
settlement procedures was that the voluntary use of ADR rose sharply. Most
observers believed that the mandatory use of ADR increased attorneys’ ex-
posure to the benefits of those processes, and, consequently, attorneys began
to recommend ADR to their clients earlier in the dispute process. Initiating
settlement conversations became easier as attorneys could always say to
their opponents that “we might as well go ahead and do it; the court will
order it later anyway.” This rise in the use of ADR was particularly true of
mediation. Attorneys experienced and reaped the benefits of early, facilitated
settlement discussions and began to seek the negotiation process, which is
the hallmark of mediation, over the more adjudicative process of arbitration.

Binding Versus Non-Binding Arbitration

One of the earliest debates about the use of ADR in the courts involved the
question of whether binding or non-binding arbitration would be used in
the NCBA’s inaugural ADR program. Implicit in this debate was the issue of
whether ADR would be used primarily as a case management tool to clear
backlogs in court dockets or whether it would serve more as a settlement
tool for the parties. The debate was an important one, but was resolved
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rather quickly for reasons that had little to do with the nature of ADR pro-
cesses. The constitutional right to a jury trial in matters at law made it im-
possible to consider the use of mandatory, binding arbitration.

One result of the debate, however, was the resolve on the part of the
NCBA Task Force and the then NCBA Dispute Resolution Committee to
create ADR processes that fostered settlement discussions rather than pro-
cesses that served as substitutes for trial. This basic decision was responsible
for the linguistic shift that occurred later in the ADR community in which
the phrase “settlement procedures” started being used synonymously with
the more generally accepted “ADR techniques.” Ironically, it often has been
asserted that the creation of mandatory settlement procedures has given
the courts several case management tools that indeed have enabled them to
eliminate backlogs and speed up the disposition of civil litigation.

“Fitting the Forum to the Fuss”

One important policy issue that was hotly debated at the turn of the twenty-
first century initially surfaced in North Carolina with the 1995 legislation
authorizing statewide implementation of mediated settlement conferences
in the superior courts. Prior to that legislation, all existing ADR programs
employed a single ADR procedure, such as mediation in superior court or
non-binding arbitration in district court. No program required anyone to
choose among various ADR procedures.

In 1995, the NCBA’s Dispute Resolution Section recommended to the
Supreme Court Dispute Resolution Committee the creation in superior
courts of a menu of ADR processes from which the parties could choose.
The notion of a “menu approach” to ADR was not entirely new. Professor
Frank Sander of Harvard Law School introduced the concept at a conference
in 1976 where he talked about a “multi-door courthouse.” Florida’s circuit
court mediation program, which served as a model for North Carolina’s pro-
gram, included both arbitration and mediation as ADR processes. Members
of the North Carolina delegation that visited Florida in 1990 were instru-
mental in drafting the 1991 legislation for mediated settlement conferences
in superior court, and they wrote the statute so that mediation would be the
only choice available to litigants in superior court. They made this choice
based upon their belief that non-binding arbitration would not be chosen
over mediation and upon Florida’s overwhelming success with mediation.

However, during the pilot program for superior court mediated settle-
ment conferences between 1991 and 1995, many came to believe that “other
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settlement procedures” should be added. Attorneys occasionally expressed
the belief that mediation was not appropriate for their clients, and that there
should be a procedure available in which a third-party neutral could render
opinions about the value of the case and make recommendations about how
the case should be settled. The drafters of the 1995 statewide expansion
legislation therefore included a paragraph that allowed the use of “other
settlement procedures” rather than mediated settlement conferences, if the
parties agreed and if the senior resident superior court judge authorized it.

One of the fiercest debates concerning the development of ADR in the
North Carolina court system began in January of 1995 and continued for
seven years. The debate did not center on whether or not a “menu” of ADR
processes should be included. In fact, there appeared to be unanimity that
there should be a range of choices in most court-related ADR programs
(with the exception of child custody cases). Rather, the debate centered on
the question of who should decide which ADR processes would be used by
the parties.

In the early days of considering court-ordered ADR processes, the choice
of one particular ADR process over another for a particular case was often
called “fitting the forum to the fuss.” The model for making that choice in
the 1980s and early 1990s was the “multi-door courthouse” model imbed-
ded in programs in Tulsa, Houston, and Washington, D.C. Those programs
implemented a system of case management wherein the court, through its
“ADR experts,” decided which ADR procedures were appropriate for par-
ticular cases or for classes of cases. In those programs, the court, through
its administrative structure and personnel, made the choice of which ADR
process would be used. The notion that “the court knows best” was sup-
ported by the then-current wisdom that particular types of ADR procedures
were best suited to particular types of cases.

The majority view in the literature in the mid-1990s was that some cases
are more suited to arbitration than mediation, such as declaratory judgment
actions or cases involving substantial statutory or constitutional questions.
By 1995, the “current wisdom” about this matter was being questioned by
those most active in the development of the mediation program in superior
court in North Carolina. The drafters of the 1995 legislative proposal for
statewide expansion of superior court mediation believed that the parties
and their attorneys were best able to determine which cases and which
parties were best served by a particular ADR form. And, based on their
experience with the superior court pilot program, the drafters developed a
firm belief that it was impossible to predict which cases would settle in me-
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diation and which cases would not. The belief was that those closest to the
case—the parties and their attorneys—were those best able to make that
judgment. Furthermore, it was not the type of case, but the parties’ attitudes
about the case, that usually drove or hindered settlement.

The debate on this subject uncovered differences of opinion between
attorneys, administrators, and law professors. Lawyers took the position
that the parties and their attorneys are in the best position to know which
process is appropriate for their case. Law professors and administrators, on
the other hand, took the approach that court procedures should be governed
by the chief judicial official involved with case management. They were
more inclined to believe that certain types of cases are appropriate to some
ADR models and not to others. Judges were often split in their approach
to this subject. The majority, however, decided on the approach advanced
by the attorneys, based largely on their experiences during the mediated
settlement conference pilot program that it was impossible to predict which
cases would settle and which would not. Thus, since 1995, there has been a
trend in the development of ADR in North Carolina toward creating a menu
of settlement procedures from which the parties and their attorneys may
choose the process they think is most appropriate for their case.

Which ADR Process Should Be the Default Procedure?

Closely related to the question of who should choose the ADR procedure
used by the parties is the question of which ADR process should be des-
ignated as the default position within a menu of approaches. Driving the
notion that a default proceeding is needed in the design of a menu approach
to ADR was the belief that cases would languish in the court system if all
decisions were left up to the parties. It was decided that the use of a default
mechanism in a menu system is crucial to moving cases toward disposition
and that it serves as an important case management tool.

If there has to be a default settlement procedure, which process should
occupy that position? Heated debates have occurred on this topic. Once
again, the debate falls along professional lines. Lawyers tend to suggest that
mediation should be the default mechanism, while administrators tend to
like arbitration.

Lawyers argue that mediated settlement conferences, or facilitated nego-
tiations, are the least restrictive and least adjudicatory of ADR processes be-
cause they focus on direct negotiations between the parties. In other words,
the focus should be not on preparing for a hearing, whether that hearing
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is abbreviated, as in arbitration, or not. Rather, the emphasis should be on
direct negotiations and settlement. Administrators, on the other hand, tend
to like the quicker time frames that the non-binding arbitration program op-
erates on, believing that the goal of case disposition is better accomplished
by arbitration than by mediation.

The resolution statistics for each program do not suggest a serious advan-
tage of one program over the other. Studies have shown that 71 percent of
cases resolve in district court arbitration,! while 68 percent of cases resolve in
superior court mediation.? The overall disposition rate in the two programs
is also comparable. Nearly 95 percent of cases in the court-ordered arbitra-
tion program?® and 91 percent of cases in the mediated settlement conference
program* resolved prior to trial.

Through the years, lawyers representing the NCBA in discussions re-
garding establishment of a default settlement procedure have argued that
the two settlement processes are fundamentally different. Arbitration is an
adjudicatory process; mediation is a negotiation-based process. Anecdotal
evidence indicates that practicing attorneys tend to favor the latter over the
former as a tool for themselves and their clients. Mediation thus has been
promoted by the bar as the preferred default technique and has become the
default ADR process for the programs that use a menu approach.

Exclusion by Case Type

Another important question in the design of court-ordered dispute resolu-
tion programs in North Carolina has been whether certain types of cases
should be excluded from a particular ADR program. Sometimes the answer
was based on practicalities, and sometimes the answer was based on philo-
sophical grounds. This issue first emerged during the development of the
district court’s non-binding arbitration program between 1985 and 1989.
Included in that program were cases involving civil litigation with amounts
in controversy not greater than $15,000. Excluded from the program were
cases considered to be “fast-tracked” in the existing court system and claims
that could not be resolved easily with a monetary award, such as family
law cases and cases involving injunctive relief. Complex cases resulting
in significant findings and complex judgments also were excluded, mak-
ing court-ordered arbitration an ADR program for the resolution of small
money damages claims.

The question of inclusion or exclusion of cases based on case type became
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more complicated with the development of the superior court Mediated Set-
tlement Conference (MSC) Program in 1992. The committee that drafted
rules for the MSC Program discovered a fairly long list of exclusions by case
type in the Florida program that served as its model. After considerable
discussion and debate, and based partly on Florida’s experience, in which
many of the excluded cases were settled before trial, the committee decided
to propose a minimal number of exclusions.

When the initial MSC rules were proposed, the only exclusions were
claims for extraordinary relief, such as petitions for writs of habeas corpus
and mandamus. In 1995, the rules were amended to exclude appeals from
motor vehicle drivers’ revocations as well. By that date, the general view was
that claims involving injunctive relief and issues of law, as well as claims for
monetary relief, could be negotiated to resolution based upon the parties’
underlying interests. Exclusions by case type continue to be few in number.

Another example of the inclusion/exclusion by case type issue occurred
in the district court settlement procedures program for equitable distribu-
tion cases. In such cases, judges are frequently called upon to order media-
tion in situations where there have been allegations of domestic violence. A
substantial body of literature has developed on the issue of mediating cases
in domestic violence situations. Many authors and organizations have come
out against mediating in that context, arguing that the abused spouse occu-
pies an inherently weakened negotiating position and cannot compete on a
level playing field. On the national level, it has been accepted in some circles
that a party who has made an allegation of domestic violence should not be
ordered to attend mediation. North Carolina has taken a slightly different
view on this subject.

Acknowledging that safety is a primary concern and that allegations of
domestic violence should be taken seriously, while also recognizing that
victims of domestic violence often reach negotiated settlements after hav-
ing secured proper advice and legal representation, the rules for the district
court program do not require judges to exclude family financial mediation
where domestic violence is alleged. Instead, allegations of domestic violence
are considered valid grounds upon which a party may seek to dispense with
mediation. Rather than making a blanket rule, the court may decide on a
case-by-case basis whether ordering mediation is appropriate in the face of
an allegation of domestic violence. The decision for the court is whether
the parties are empowered enough to participate on a level field, not simply
whether there has been an allegation of abuse.
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Who Should Administer ADR Programs?

An issue that had to be resolved in the design and development of ADR in
the court system was the question of deciding who would administer the
programs, issue orders, and enforce deadlines. For the most part, that ques-
tion has been answered in North Carolina by designating the chief judicial
official in each district to supervise the operation of ADR programs.

In the child custody and visitation mediation program and the court-
ordered arbitration program, the chief district court judge is the responsible
official. In superior court, the senior resident superior court judge is the
chief official, and in the clerk’s program, it is the clerk of court. In the family
financial settlement procedures program in district court, however, a varia-
tion has been created. Inasmuch as case management authority for equitable
distribution cases varies from district to district, and frequently is handled
by a judge other than the chief district court judge (or by many different
judges during the life of the case), all district court judges have the authority
to enter orders for settlement procedures in such cases.

A related issue was the question of whether ADR processes should be
mandated uniformly across the state, or whether each district through its
chief judicial officer would be allowed to pick and choose the cases ordered
to dispute resolution procedures. On this issue, attorneys and administrators
were more closely aligned. Both groups felt that all eligible cases should be
ordered to ADR processes, so that settlement procedures would become the
norm for lawyers throughout the court system and case management sys-
tems would be strengthened. They argued that the provision in the court’s
rules allowing judges to exempt matters on a case-by-case basis afforded the
judiciary sufficient authority and discretion to make exceptions.

However, in superior court in particular, some judges saw this idea as an
erosion of their authority. They tended to prefer rules that gave them the
sole discretion as to whether or not a case would be sent to mediation or
other ADR procedure. This view resulted in a hodgepodge of administra-
tive processes throughout the state for the first decade of the superior court
MSC Program. In some counties, all cases were ordered to mediation. In
other counties, the judge ordered settlement processes only where one party
requested it. In still others, the court would not order an ADR process unless
both parties requested such an order.

The view that all cases should be ordered to some ADR procedure ul-
timately carried the day. In 2006, the Supreme Court changed its rule to
require that all cases be ordered to mediation or other settlement proce-
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dures in equitable distribution cases in district court and in all civil cases in
superior court.

Qualification and Selection of Neutrals

North Carolina began its ADR experiments in civil courts with non-binding
arbitration. It was always assumed that the neutrals (arbitrators in that sys-
tem) would be attorneys. Thus, no great thought was given to opening up the
qualification process to anyone other than lawyers. But with the advent of
the mediated settlement conference program in superior court in 1992, the
issue of the qualification and selection of neutrals emerged with full force.

The first set of rules dealing with the qualifications of mediators in the
MSC Program clearly authorized only attorneys to be certified as media-
tors, although anyone could be selected by the parties if the court approved
the selection. There was a strong feeling among the attorney and judge
members of the drafting committee that such a strategy was necessary to
win the approval of the bar and the bench for a brand new and potentially
controversial program. Non-lawyer members of the drafting committee and
lawyers who had been trained in the community mediation programs had
misgivings about this decision, but at the time, the need to have this new
program accepted by the constituents of the court system was the para-
mount consideration. While some believed that lawyers would be more eas-
ily supervised and disciplined by the courts because they were members of
the North Carolina State Bar and deemed to be “officers of the court,” others
viewed this as a violation of fundamental fairness and sought legislation
to allow non-attorneys to be certified as mediators. Ultimately, the rules of
the Supreme Court were amended to make it possible for non-lawyers to
qualify as mediators, and those rules were later changed to expand the ways
in which non-attorneys may qualify for certification.

There continues to be much debate nationally about proper credential-
ing for mediators. Certain groups within the ADR profession have made
clear policy statements against professional and educational prerequisites
for certification. Non-lawyers have been well represented in the ranks of
arbitrators for decades, particularly in the area of voluntary, binding arbitra-
tion. In the field of arbitration, non-lawyer arbitrators with subject matter
expertise are often chosen to render substantive decisions in such areas. In
mediation, it is not as clear that subject matter expertise is, or should be,
related to mediator competence.

The selection of the neutral is another important issue in the design
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of any ADR program, whether the neutral be an arbitrator, mediator, or
neutral evaluator. Initially, the rules for non-binding arbitration in North
Carolina allowed the parties to choose their arbitrator from among those
who had been approved for such service by the chief district court judge.
The MSC Program in superior court provides that the court will appoint
mediators only in the event that the parties do not choose within a certain
time, or cannot agree upon the selection of the mediator. This “party selec-
tion” preference was written into the statute and rules authorizing MSCs
by the drafting committee, which believed that part of the success of the
model program in Florida was the fact that the parties could choose their
own mediator.

Another issue that grew out of the pilot program experience for MSCs in
superior court was the method by which the court chooses a mediator in the
event that the parties are unable to or do not choose a mediator within the
time allowed. During the pilot program some mediators complained that
senior resident superior court judges were using a “short list” of mediators
(who they deemed especially qualified) from which to select the neutral.

Most of the judges who used a “short list” justified it on the basis that they
wanted to have confidence in the mediators they appointed. Mediators not
on the list complained that they were not given an equal chance to prove
their merit, even though they had been certified under standards set by the
Supreme Court rules implementing the program. Those mediators also be-
lieved that the “short list” method of judicial appointment was discrimina-
tory to those less well known in the bar, particularly women and minority
attorneys. Although the court appointment rules were changed to prescribe
a random judicial selection process, the phenomenon of “short listing” by
judges has not completely disappeared.

Implicit in the question of mediator qualification is the issue of how a
system, which depends upon a cadre of private providers of mediation ser-
vices (as opposed to a system of state-hired and state-supervised mediators),
ensures the quality of the mediators. The decision of the drafters of the MSC
Program was to rely upon the experience of the mediators, their training
in mediation, and, most importantly, the “market system” of selecting me-
diators. The theory supporting this “market approach” is that the parties
will choose mediators who have a good track record and who have built a
measure of respect among those who are doing the selecting. In addition to
the training requirement for mediators, the most important quality-control
device in the MSC Program is the ability of the parties to select their own
mediator.



Policy Issues in the Use of ADR in the Courts 115

One of the concerns of the NCBA’s Dispute Resolution Section regarding
the tendency of judges to appoint mediators from a “short list” was that it
undercut this method of insuring qualified mediators. If judges appoint only
those they deem most qualified, the parties will be less inclined to exercise
their right to select a mediator. This would also place more of a burden upon
judges to exercise supervision, something that they have neither the time
nor the training to do effectively. Thus, the Section has opposed selection
of mediators from a judicial “short list” on the grounds of fairness and as
an incentive to the parties to select their own mediators. As the appointing
courts have moved away from using a short-list approach, the percentage of
cases in which parties select their mediators has steadily risen, providing
the kind of quality-control system that the drafters intended.

The establishment, in 1995, of the Dispute Resolution Commission (DRC)
was an important step in improving the effectiveness of mediators. The DRC
is charged with certifying and decertifying mediators and with regulat-
ing their conduct. Standards of Professional Conduct for certified media-
tors were recommended by the DRC in 1997 and later promulgated by the
Supreme Court of North Carolina. The North Carolina Standards echo the
model standards of conduct written by Robert A. Baruch Bush, a professor
at the Hofstra University School of Law, for the National Institute of Dispute
Resolution.

Complaints made to the DRC about mediators have come mostly from
administrators and litigants. The major complaint of administrators is that
some mediators do not convene settlement conferences within the time
frame set by the court and do not file their Reports of Mediator in a timely
fashion. Disciplinary action has been taken by the DRC for those reasons.
The DRC remains concerned that mediators understand the importance of
the administrative functions that are built into their role under the Supreme
Court rules.

Litigants have made occasional complaints about mediator behavior that
they considered to be coercive. Most of those complaints have been resolved
in favor of the mediator based on factual grounds. However, one mediator
was sanctioned for making judgmental remarks that demonstrated a com-
plete loss of neutrality. Early disciplinary action by the DRC occurred in the
family law context in which a mediator later served as legal counsel for an
individual in a divorce against his spouse when she had mediated for the
two of them. Complaints about mediators have been on the rise in recent
years, but most of them have been resolved on a factual basis in favor of
the mediator. It is now a policy of the DRC that most instances of discipline
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decided by the DRC will be written up in the form of an Advisory Opinion,
so that all mediators can learn from the experiences of others.

Currently, no mandatory continuing mediator education (CME) require-
ments have been enacted by the DRC, although Standard I of the Standards
of Professional Conduct for Mediators (Standards) requires that mediators
be and remain competent in the skills of dispute resolution. The rules of the
Supreme Court in all programs provide that any requirements for continu-
ing education that are adopted by the DRC in the future must be followed
by all mediators. It undoubtedly would be an incentive to the adoption of
mandatory CME requirements if CME programs could be designed in such
a way as to also qualify for continuing legal education (CLE) credits before
the State Bar. Without incentives of this type or a significant increase in the
number of serious complaints about mediator competence, CME is likely to
remain a voluntary process into the near future.

Financing ADR Programs

When the NCBA began its experiment in non-binding arbitration, it did
so with the legislature’s prohibition against using state funds for program
implementation. Over half a million dollars was raised by the NCBA to fund
the operation and study of the pilot program. When the program proved
successful, the 1989 General Assembly approved legislation to expand
non-binding arbitration statewide, as funds became available. By 2007, the
program was close to statewide implementation and cost approximately
$1,000,000 each fiscal year. About 50 percent of the cost was allocated to
administrative personnel to assist with the scheduling of hearings and han-
dling of paperwork, and the other 50 percent was needed to pay the arbitra-
tors a fee of $75 per case for conducting and deciding the arbitration.

Because of the ever-increasing cost of the arbitration program and the
success of the superior court program of party-paid mediation, the General
Assembly decided to require that the parties pay an equal share of the arbi-
trator’s fee.

Before 1991, little thought was given to the idea that neutrals and court-
ordered ADR programs could be funded by the parties themselves. ADR
programs throughout the nation were publicly financed. The Florida model
studied by the NCBA’s drafting committee broke that mold, establishing a
model of litigant financing in which the parties themselves (instead of the
taxpayers) pay for the neutrals who assist them as mediators, arbitrators, or
evaluators.
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North Carolina’s superior court mediated settlement conference pilot
program ran from 1991 to 1995, and the legislation authorizing it specified
that it would not be financed through the use of public funds. The NCBA
once again raised about $500,000 to pay for the administration and study
of the pilot, but the parties were required to pay the mediator’s fee. There
was great skepticism about the “party-pay” method of financing. However,
because the pilot was only a test, it was decided that it could move forward.
Some court officials today still adhere to the philosophy that any program
ordered by the court should be paid for by the state, as a part of the financing
of the General Courts of Justice. As of this writing, North Carolina, like most
other states, faces a budget shortfall, and the projections for improvement
for the short term are not optimistic. As a result, nationally the notion of
party-pay financing for ADR programs is being examined anew. Those who
use the court system may increasingly bear the cost by way of additional
court fees.

The study conducted on the MSC Program during the pilot phase indi-
cated that the program saved the litigants money, but that the savings were
not statistically significant. However, the study also demonstrated that
litigants did not spend more than in traditional litigation, even though they
were bearing the costs of the mediated settlement conference.® The only logi-
cal explanation is that savings realized as a result of mediated settlements
offset the cost of paying for a share of the mediator’s fee. Whatever the ex-
planation, complaints about payment of mediators by the parties have been
few, and party-pay financing enabled the superior court program to spread
to every judicial district within two years of statewide authorization in 1995.

The notion of party-pay financing for ADR programs has been very con-
troversial in this state. Lawyers and administrators have had wide-ranging
and often contentious discussions about the issue. However, even propo-
nents of party-pay financing recognize that ethical dilemmas arise for me-
diators who operate within this system. Pressures that are not brought to
bear on court officials (who are paid by the state) are often brought to bear
upon mediators, and certainly may be felt by arbitrators as they are party
paid. Neutrals are currently feeling pressure from attorneys not to conduct
settlement conferences in cases that they believe will not settle. There are
also pressures on mediators to excuse from attendance persons who are re-
quired to attend the settlement conference. There is an implied threat that
refusal to excuse attendance will mean few selections to mediate cases in
the future. These pressures raise ethical issues inherent in the party-pay
method of financing that are real and should not be overlooked.
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Another issue that has arisen as a result of the party-pay method of fi-
nancing is the way in which indigent litigants are handled by the court sys-
tem. One way of resolving this issue is to not require settlement procedures
for those cases in which at least one party is indigent. Believing, however,
that there was no good policy reason for excluding indigents from a use-
ful settlement process, the drafters of the MSC Program devised ways in
which indigent litigants could participate in those programs without having
to bear the financial burden of the process. The North Carolina Industrial
Commission handles this issue by requiring defendant employers or their in-
surers to pay the entire fee of the mediator, and then to deduct the plaintiff’s
portion from any settlement proceeds paid by the defendant to the plaintiff,
or from any award that ultimately may be due. Otherwise, the defendant or
its insurer bears the expense.

In the MSC Program, the problem was handled by requiring mediators to
forgive that portion of the fee that was charged to the indigent litigants. In
the district court settlement procedures program in equitable distribution
cases, additional methods were devised, including a cost-shifting mechanism
between the parties in the event that one party is able to pay and the other
party is not. Mediators have been called upon to bear the burden of pro bono
work built into the rules, but the number of cases in which indigent litigants
have appeared has not been great, and the responsibility for uncompensated
service has been shared by certified mediators throughout the state.

Attendance at ADR Processes

Related to the issue of whether court-ordered ADR processes are voluntary
or involuntary in nature is the question of what the parties are required to
do when they participate in those procedures. In North Carolina’s court-
ordered ADR programs, the parties are only required to attend. They must
appear, but they are not required to present evidence, to negotiate, or to
reach agreements unless they deem it in their best interest to do so. The
drafters of the original pilot program rules for superior court mediation
intentionally deleted the requirement in the Florida mediation program
that the parties not only attend, but “negotiate in good faith.” That change
was made in recognition of two things: (1) that the “good faith negotiation”
requirement in Florida had spawned additional litigation over who had or
had not negotiated in good faith during mediation; and (2) that mediation
should be a voluntary process, not a coercive one.

A different type of attendance question arose in the MSC Program in the
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superior courts and in workers’ compensation cases, where insurance com-
panies rather than parties have the ability to settle insured claims. To get
the attendance of the real parties in interest (those who can make a decision
about the settlement of litigation), it was decided that insurance represen-
tatives should be required to be present. How that could be accomplished
in North Carolina was a source of some debate, the result being that the
1991 and 1995 legislation authorizing MSCs in superior court (and the 1994
legislation authorizing MSCs in workers’ compensation cases) required at-
tendance by insurance company representatives at the mediated settlement
conference. Although this has greatly affected the practice of insurance
companies, challenges to the legislation have not materialized. The reasons
for that fact are subject to debate, but insurance companies appear to have
found it in their interest to participate fully in the MSC Program.

Style of Mediation

It has often been said that mediation in a court-ordered context conducted
with lawyers present is not true mediation. This view is bolstered by the per-
ception that in superior court mediation the parties are frequently separated
from each other and the mediator often conducts “shuttle” mediation. There
has been great debate within the mediation community about whether this
is good mediation and, if so, how a mediator can perform his or her services
effectively and with due regard to the Standards.

It is generally accepted among superior court mediators that the style of
mediation in that program is decidedly different from mediations conducted
in other contexts. But most believe that this is not the result of being taught
that the “shuttle diplomacy” style is a better way of mediating. Rather, the
view is that “shuttle” mediation results from the nature of the claims that
trial court mediators are called upon to mediate. As with mediation in the
child custody and visitation context, the nature of the claim often dictates a
different set of techniques and different styles. Civil litigation commonly in-
volves insured claims in which money is the currency of settlement. In that
context, the parties usually seek the sanctity and safety of private sessions,
so that they can discuss their bottom and top lines, how to move toward
settlement, and how to make proposals within their range of acceptable out-
comes. Such a setting is very different from a family and divorce context,
in which the parties are seeking to work out ways to raise their children
together while separated or divorced.

Another criticism of the type of mediation that occurs in superior court
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MSCsis that it is “evaluative” as opposed to “facilitative.” Superior court me-
diators tend to agree that the mediation process is inherently evaluative, in
the sense that a great deal of attention is paid to risk (or case) analysis. The
fact that attorneys are present (whose job is at least in part to remind their
clients of the “value” of their case), and that many of these claims arise be-
tween strangers and are settled only through the payment of money, means
that the mediation-negotiating process is inherently evaluative.

On the other hand, the prevailing view among superior court mediators
is that they should not be “directive” in their approach toward mediation.
The Standards clearly prohibit this kind of approach. However, many of the
attorneys who represent clients in MSCs want their mediators to tell their
clients “what their case is worth.” In recognition of this fact, the NCBA’s
Dispute Resolution Section has long advocated neutral evaluation as an op-
tional procedure in the menu of settlement procedures available to litigants,
and that mechanism has been included in the menu of ADR options avail-
able in superior court. Litigants who want a more directive approach as an
aid to settling their case now have a choice of approaches.

Impartiality and the Courts

The literature of mediation often discusses the fact that it is difficult for a
mediator to be impartial when he or she is reporting to, and is effectively
an arm of, the court. The drafters of the mediation programs in North Caro-
lina have been careful to address this criticism and have done so in part
by making it a violation of the Standards to include any information in the
mediator’s report to the court that is not statistical in nature. Therefore, in
North Carolina, it is unacceptable for a mediator to report to the court on the
behavior of the parties other than the facts of whether or not they attended
the conference, whether they settled the case, how long the negotiation took
place, and how much the mediation cost the parties.®

Should ADR Be Required Before a Lawsuit May Be Filed?

The drafters of the settlement programs in North Carolina believed that
once cases are in the court system, every effort should be made to ensure
that parties have engaged in some bona fide settlement effort. That, of
course, does not address the question of whether there should also be a pre-
litigation ADR requirement. In other words, should one have to get his or
her “ADR ticket punched” before being allowed to file a suit in court?
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Some people have suggested that, in addition to creating ADR procedures
within the court system, the goals of ADR would best be served by requir-
ing some form of dispute resolution before a lawsuit can be filed. There are
many responses to this issue, a number of which have been discussed from
time to time by members of the North Carolina Bar Association.

As a philosophical matter, it is hard to understand why people who are
seeking injunctive relief or other lawful process should have to wait for an
ADR process to take place before they may file a civil lawsuit. As a practical
matter, court-ordered settlement processes now in operation are generally
handled within a well-prescribed and well-known structure administered
by the judges of this state. If pre-litigation ADR processes were required,
the certification that there has been pre-litigation mediation or other ADR
process would fall squarely upon the shoulders of the clerks of court who
have little experience with and little knowledge of ADR. For a pre-litigation
ADR requirement to succeed, the clerks of court across the state will have to
be educated about ADR processes and brought into the ADR administrative
framework.

Another practical matter has arisen with regard to the wisdom of requir-
ing pre-litigation ADR. Many mediators and litigators have experienced
significant frustration with mediations conducted either pre-suit or early in
the litigation process. The chief source of that frustration is the fact that the
parties do not have the information necessary to make informed decisions.
The information usually uncovered in the discovery phase of the litigation
process is not present. Whether this is a reason to be cautious about requiring
pre-litigation ADR remains to be seen, but it is a practical reality that needs
resolving when the possibility of requiring pre-litigation ADR is discussed.

The North Carolina General Assembly enacted two pieces of legislation at
the turn of the century that adopt the pre-litigation mediation requirement:
the pre-litigation mediation of farm nuisance cases and the pre-litigation
mediation of Year 2000 (Y2K) cases (described in Chapter 35). With regard
to the farm nuisance mediation requirement, the NCBA Dispute Resolution
Section took a position against the pre-litigation condition, believing that
there would be greater safeguards if the case were first filed and then taken
through the superior court MSC process. However, there is a public per-
ception (or perhaps a legislative perception) that mediation and other ADR
methods are a great way to keep cases out of court, and that the requirement
of pre-litigation mediation is an effective way to achieve that result. Since
that time, the legislature has created two other pre-litigation mediation pro-
grams for use in electrical supplier territorial disputes and early settlement
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of insured claims (also described in Chapter 35). The effect of pre-litigation
mediation is largely unknown as none of these programs have been used
enough to have a measurable impact.

The question remains whether the NCBA and other forces in the North
Carolina court system should seek to reduce the number of conflicts that
reach the court by requiring pre-litigation ADR, or whether similar goals
should be accomplished by building ADR processes within the dispute reso-
lution structures of clubs, businesses, professional organizations, and other
societal associations. Whatever the method, the goal is the same: to make
the courts of North Carolina a place of last, rather than first, resort.

Should an Attorney-Mediator Report Misconduct?

At the 2005 annual meeting of the NCBA’s Dispute Resolution Section, a
question was raised as to whether a lawyer-mediator should report to the
State Bar improper conduct of a fellow attorney discovered in the course of
mediation. A mediator bears a duty of confidentiality under the Standards
promulgated by the North Carolina Supreme Court through the DRC. How-
ever, a lawyer has a duty pursuant to Rule 8.3 of the Rules of Professional
Responsibility (also approved by the Supreme Court) to report conduct by an
attorney who violates those Rules. A lawyer-mediator, therefore, was faced
with the conflicting duties of confidentiality and responsibility to help pre-
serve the legal profession’s high standards of conduct.

After four years of debate, the DRC recommended to the State Bar that it
create an exception to Rule 8.3 (in addition to the two exceptions that were
already in existence) that would free attorney-mediators from the obligation
to report improper conduct in a mediation. The State Bar debated the issue
for a year. In the summer of 2010, the Bar voted to create the exception
recommended by the DRC, but with one amendment. The rule for lawyer-
mediators now is that they are under no duty to report Rules violations
discovered in mediation unless such reporting is permitted by Standard
III (Confidentiality) of the Standards. Standard III permits the reporting
of bodily harm or threats of bodily harm that occur in mediation. This rule
change is a testament to the success of North Carolina’s court-ordered me-
diation programs and the value lawyers now see in mediation and to those
who serve as mediators in our courts. (See Chapter 11.)
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CHAPTER ELEVEN

Professionalism and Ethical Considerations
in Dispute Resolution

“To me, the essence of professionalism is a commitment to develop
one’s skills to the fullest and to apply that responsibly to the problems
at hand. Professionalism requires adberence to the bighest ethical
standards of conduct and a willingness to subordinate narrow self-
interest in pursuit of the more fundamental goal of public service.”

— United States Supreme Court Associate Justice
Sandra Day O’Connor

Mediation, arbitration, and other methods of alternative dispute resolution
(ADR) have been accepted in North Carolina and throughout the United
States as effective and often preferable methods of resolving conflicts. A pri-
mary reason that ADR has been so widely embraced, not only in community
settings but also by attorneys, the courts, and governmental agencies, is the
high degree of professionalism demonstrated by the mediators, arbitrators,
and other neutrals who have guided these processes over the past thirty
years.! Because ADR has evolved largely as part of the court system, the
standards of conduct for ADR professionals in many ways reflect traditional
ethical standards established for attorneys and judges. This chapter briefly
examines the foundations of professionalism in North Carolina’s ADR com-
munity and describes in more detail the ethical standards established for
the state’s mediators and arbitrators.

Defining Professionalism

Professionals in any field are individuals who have a high level of training,
knowledge, and skill. They use their expertise and independent judgment
to solve problems and attain goals. “Professionalism” can be defined as the
specific style of behavior expected of a professional. It encompasses not just
a foundation of knowledge and competence, but also the demonstration of
reason, maturity, and good character in carrying out one’s tasks. Some of
the qualities associated with professionalism include honesty, reliability,
respect, discretion, perseverance, and appropriate verbal and non-verbal
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communication. In its ideal form, professionalism involves a strong sense
of personal responsibility and adherence to a core set of positive values that
guide actions and decision making. For the vast majority of ADR practi-
tioners in North Carolina, those core values are expressed in the Standards of
Professional Conduct for Mediators and the Canons of Ethics for Arbitrators.

Professionalism in North Carolina’s Legal Community
and the Development of Standards for ADR Practitioners

The North Carolina legal community historically has placed a strong em-
phasis on professionalism, as reflected in adoption by the North Carolina
State Bar and approval by the North Carolina Supreme Court of The Rules of
Professional Conduct, which govern attorney behavior. Similarly, the state’s
judges have long been guided by The Code of Judicial Conduct.? As ADR
programs became more common in court proceedings in the early 1990s,
and especially with the success of the Mediated Settlement Conference
Program, the North Carolina Bar Association and others in the legal com-
munity recognized a need to establish a separate set of ethical standards to
govern the emerging mediation profession. Although many lawyers acted as
mediators, the role was different from the role of legal counsel. It included
such familiar and fundamental principles as competency, confidentiality,
and avoidance of conflicts of interest, but it also required dedication to sev-
eral distinctly different precepts, including impartiality, self-determination
of the parties, and the separation of mediation from legal and other pro-
fessional advice. A new and separate set of ethical guidelines for mediator
conduct clearly was needed.

As the bar and the (then) newly created North Carolina Dispute Resolu-
tion Commission (Commission or DRC) struggled to delineate ethical re-
quirements for the emerging profession of mediation, it also became clear
that the state should establish a set of rules that would assure profession-
alism in the conduct of court-annexed arbitrations under North Carolina
General Statutes Section 7A-37.1 (also known as court-ordered arbitration).
The Code of Ethics for Arbitrators adopted jointly by the American Bar As-
sociation and the American Arbitration Association served as a roadmap in
this process, along with the North Carolina Code of Judicial Conduct and the
set of standards for mediator conduct implemented by the DRC.

The remaining sections of this chapter discuss the ethical standards by
which mediator and arbitrator conduct is measured in North Carolina and
describe the processes that led to their adoption.
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Standards of Professional Conduct for Mediators
Introduction

The DRC first approved Standards of Professional Conduct for Media-
tors (Standards) on May 10, 1996. After soliciting comments from certified
mediators around the state, the DRC recommended the Standards to the
Supreme Court of North Carolina for adoption. They were approved on De-
cember 30, 1998. The Standards specifically address the following aspects
of conduct and/or mediator responsibility: competency, impartiality, con-
fidentiality, consent, self-determination, separation of the role of mediator
from the giving of other professional advice, conflicts of interest, and the
need to protect the integrity of the mediation process. Upon recommenda-
tion of the DRC, the Standards have been revised six times since their ini-
tial adoption by the Court: June 1999, August 2001, October 2004, January
2006, February 2010, and October 2011.

History

The development of North Carolina’s Standards of Professional Conduct
for Mediators proved to be a long-term project. Crafting the Standards was,
by all accounts, a journey marked by false starts, multiple detours, and the
pain of starting over midway through the process.

In 1993, the North Carolina Bar Association created a new Dispute Reso-
lution Section as an outgrowth of its Dispute Resolution Committee. The
new section was formed in response to the success of the MSC Program and
the rising number of attorneys seeking mediator certification. J. Anderson
“Andy” Little was named the Section’s first chair, and as one of his first acts
he established a Committee on Ethics and Professionalism. The Committee
was created in recognition of the fact that the MSC Program was helping to
create a new profession. The objective of this Committee placed it squarely
on the path with other states (Florida and Texas) and organizations (the
American Bar Association, the American Arbitration Association, and the
Society of Professionals in Dispute Resolution) seeking to develop an ethics
code for mediators. The Section appointed five of its members to spearhead
North Carolina’s consideration of mediator ethics: Robert “Bob” A. Beason
(chair), J. Dickson Phillips III, Brenda D. Unti, Professor Walker J. Blakey,
and Frank C. Laney. Little did this group know that their discussions, begun
at their first meeting in November 1993, would last more than five years.

The Committee began its work by focusing on efforts already underway
in Florida. Years earlier, members of the North Carolina Bar Association’s
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Dispute Resolution Committee (the precursor to the Dispute Resolution Sec-
tion) had traveled to Florida to talk with court officials and mediators about
the state’s Circuit Civil Mediation Program and Family Mediation Program,
which would later serve as models for North Carolina’s Mediated Settlement
Conference Program. At their November meeting, members of the Commit-
tee on Ethics and Professionalism were assigned responsibility for reviewing
and reporting on various aspects of Florida’s ethical requirements for me-
diators, comparing them with those of other states and assessing whether
they would be effective in North Carolina. There was also discussion about
whether North Carolina’s Standards should be merely aspirational, in light
of the DRC’s statutory charge to regulate mediator conduct.

In the summer of 1994, additional members were added to the Commit-
tee. The group also began to look closely at Texas’ standards for mediator
conduct. Using the Florida and Texas materials as a springboard, the Com-
mittee was able to produce draft Standards by the spring of 1995. The draft
was presented to Reagan H. Weaver (then Chair of the Dispute Resolution
Section) and the Section’s Council.

While the Council considered the draft, debate continued within the Com-
mittee and the larger dispute resolution community in North Carolina. There
was much discussion about self-determinative aspects of the mediation pro-
cess and about facilitative versus evaluative mediation, the latter discussion
reflecting a debate occurring nationally. Many North Carolina mediators
wanted to be able to offer an evaluation of a case when the parties requested
or demanded it. After all, they argued, lawyers were accustomed to neutrals
evaluating their cases, and they expected the mediator to do so when asked.

At a meeting of the Committee held sometime later, Andy Little sug-
gested that the Committee consider the works of Robert A. Baruch Bush, a
professor of alternative dispute resolution at the Hofstra University School
of Law. Professor Bush, who had written extensively on the mediation pro-
cess and mediator ethics, was a strong proponent of facilitative mediation.
Bush argued that mediators should be about the work of supporting—not
supplanting—the parties’ discussions and decision making. He termed this
“the practice of fostering empowerment in mediation.” Professor Bush also
argued forcefully for what he termed the “recognition effect” in mediation.
By this he meant that when the parties are willing, a mediator should try to
help them transform their current relationship and the confines of their dis-
pute. Transformation, he suggested, would occur as the parties, with their
mediator’s help, learned to recognize and appreciate each other’s diverse
perspectives and to communicate more effectively.
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After considering Professor Bush’s views (and with some persuasion from
Andy Little), the members of the Committee on Ethics and Professionalism
made the difficult decision to withdraw the draft that they had delivered to
the Council and upon which they had labored so long. Now the Committee
would change course and start a new draft, one which would reflect Pro-
fessor Bush’s thinking. Little made the first attempt at trying to synthesize
Bush’s concepts with portions of the already existing draft. Eventually, a
new set of proposed Standards emerged.

In the meantime, Judge Ralph A. Walker, Chair of the newly created
North Carolina Dispute Resolution Commission, appointed Bob Beason to
chair the Commission’s Committee on Mediator Conduct and Ethical Stan-
dards. It was to this Committee that the new draft of proposed Standards
was submitted.

Over the next several months, the Committee worked to further refine the
Little draft. Finally, in May 1996, the Commission considered the Standards.
As had often been the case in previous discussions of the Standards, the
topic of facilitative versus evaluative mediation took center stage. Beason
noted that, in his judgment, it was not good practice to evaluate a mediation
case, even at the request of the parties. He believed that giving an opinion
was damaging to the process in a number of ways: it potentially robbed the
parties of the ability to determine the result of a negotiated process them-
selves; it inappropriately subordinated the parties’ own intimate knowledge
of the dispute to the mediator’s newly discovered perspective; it potentially
compromised the mediator’s ability to continue to be perceived as neutral,
and it could be a bad opinion on which the parties would ultimately rely
as the foundation for decision making. Beason suggested that if the par-
ties to a dispute desired an evaluative process, they should be encouraged
to consider other ADR mechanisms such as early neutral evaluation. The
facilitative perspective prevailed. Early versions of the Standards prohibited
mediators from sharing their opinions about a case and how they thought a
judge or jury would likely decide it.

This facilitative/evaluative debate continued long after the initial adop-
tion of the Standards. Attorneys and other mediation consumers made it
clear that in some instances the mediator’s opinion could be crucial to the
settlement of a case. The DRC eventually relented. In an effort to reach a
compromise, the Standards were revised in 2004 to permit mediators to
give opinions in certain narrow circumstances.

Since professional standards were first proposed in May of 1996, inqui-
ries, concerns, and dilemmas of mediators at work have continued to cause
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the DRC to consider not only the interpretation of the Standards, but also
revisions, as necessary. In August of 1998, in an effort to provide further
assistance to mediators facing ethical dilemmas, the DRC produced and
adopted its Advisory Opinion Policy. The policy allows the Executive Sec-
retary to issue informal advice to mediator inquiries by phone, but requests
that involve issues of greater consequence are addressed in formal advisory
opinions published by the full Commission. Mediators may rely on these
opinions as a guide to resolving their own ethical dilemmas.

There have been many small clarifying “tweaks” to the Standards over
the years and some major modifications as well. Those modifications have
included meaningful changes to Standard III, Confidentiality, and to Stan-
dard V, Self-Determination. As the number of complaints about mediators
increased, the Commission found itself dealing more frequently with the
disciplinary portion of its statutory charge. The members realized that the
way in which the Standards were drafted originally made it difficult to
perform those disciplinary functions. The conclusion of the Commission,
first articulated by mediator and law professor Mark W. Morris, was that
in places, the Standards were written in aspirational terms, rather than in
“minimal standards” language that a regulatory body could apply consis-
tently and fairly.

Thus, in 2008, then Commission Chair Judge Sanford L. Steelman, Jr.
established an ad hoc committee to conduct the first systemic review of
the Standards. Judge Steelman led the work of the committee himself. The
committee’s efforts were an attempt to update the Standards, consistent
with what had been learned about mediation and mediator ethics over the
previous decade. The committee’s recommendations were well received by
the DRC, and on February 17, 2010, the North Carolina Supreme Court ap-
proved the first set of comprehensive revisions to the Standards. Additional
revisions were adopted in October 2011 and took effect on January 1, 2012.

The Standards

Following is a closer look at each element of the Standards of Professional
Conduct for Mediators.

PREAMBLE

The original Standards adopted by the Court in 1998 applied only to me-
diators participating in mediated settlement conferences conducted pursu-
ant to the superior court’s Mediated Settlement Conference Program (MSC
Program). Subsequent revisions to the Preamble took a piecemeal approach
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specifically extending their application to each new court-based mediation
program as it was implemented. The 2010 revisions sought to move away
from the piecemeal approach, providing that the Standards would apply,
“to all mediators who are certified by the North Carolina Dispute Resolu-
tion Commission or who are not certified, but are conducting court-ordered
mediations in the context of a program or process that is governed by stat-
utes, as amended from time-to-time, which provide for the Commission to
regulate the conduct of mediators participating in the program or process.”
The current Standards thus apply to all certified mediators even when they
are working in programs operating outside the courts, such as the North
Carolina Industrial Commission’s mediation program (unless they are serv-
ing pursuant to a statutory provision that conflicts with the Standards), and
to all mediators working in court-annexed programs regulated by the DRC.

The Preamble begins by explaining that the Standards are “intended
to instill and promote public confidence in the mediation process and to
provide minimum standards for mediator conduct.” Though the Standards
themselves address specific areas of conduct, the Preamble makes a broad
statement about professional conduct, affirming that mediators are account-
able not only to the parties but also to the public and the courts, and that
they are to conduct themselves in a manner that merits confidence. (This
language is echoed in Section VII of the Rules of the North Carolina Su-
preme Court for the Dispute Resolution Commission, discussed later in this
chapter.) The Preamble goes on to explain the mediator’s role in the media-
tion process.

STANDARD [I. COMPETENCY

A mediator shall maintain professional competency in mediation skills
and, where the mediator lacks the skills necessary for a particular case,
shall decline to serve or withdraw from serving.

This Standard stresses that a mediator must be skilled in the mediation
process and in his or her role as mediator, emphasizing that this is the most
important qualification the mediator brings to the table. If a mediator knows
that he or she does not have the skills necessary to conduct a mediated set-
tlement conference in a particular case, the mediator should decline to serve
at the outset or withdraw from the case.

Although mediators should have some level of awareness of the law and
fact situation in dispute, this Standard does not require that a mediator be
an “expert” relative to the law or the fact situation underlying the dispute.
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Instead, Standard I envisions that the mediator will possess a basic substan-
tive understanding of the area of the law involved in the dispute. If a media-
tor determines that his or her lack of technical or substantive knowledge will
impair his or her effectiveness, then the Standard obligates the mediator to
notify the parties and to withdraw if requested to do so.

Lastly, the Standard obligates a mediator to make conscious determina-
tions about his or her ability to serve, whether it involves the ability to medi-
ate or to understand the law and facts in issue. If the mediator realizes there
is a problem, he or she cannot simply wait for the parties to raise the issue.

STANDARD II. IMPARTIALITY

A mediator shall, in word and action, maintain impartiality toward the
parties and on the issues in dispute.

Impartiality means both the absence of prejudice or bias and the com-
mitment to aid all parties, not just a single party, in exploring settlement
options. Mediators must disclose all relationships or interests that affect or
that might appear to affect their impartiality. If a mediator knows that he
or she cannot be impartial, the mediator must withdraw. If a party objects
to the mediator serving on the grounds of impartiality, and after discussion
continues to object, the mediator must withdraw.

STANDARD III. CONFIDENTIALITY

A mediator shall, subject to exceptions set forth below, maintain the
confidentiality of all information obtained within the mediation
process.

Mediators are required to maintain strict confidentiality. As the DRC has
noted in one of its Advisory Opinions, “[Clonfidentiality is essential to the
success of mediation. Absent a statutory duty to disclose information, the
Standards obligate mediators to protect and foster confidentiality.”® In writ-
ing these words, the DRC recognized that parties will not speak freely in
mediation if they believe that what they say will not be protected. Moreover,
the fact that confidentiality is one of the hallmarks of mediation is exactly
what makes the process attractive to many parties. (It is important to note,
however, that Standard III governs the conduct of mediators only and not
that of the parties or their lawyers. While statutes provide that evidence of
what is said or done in mediation is not subject to discovery and shall be
inadmissible in a court of law, subject to a few exceptions, a party is not
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otherwise prohibited from talking to others or the media about what occurs
in mediation.)

Standard III also provides that a mediator shall not tell a party about any
communication revealed in confidence to the mediator by another party to
the mediation. For example, possible litigation tactics or negotiation bottom
lines revealed in confidence to a mediator must not be shared with the other
participants. In addition, a mediator must not reveal to a non-party, either
directly or indirectly, any information communicated to the mediator dur-
ing a mediation. Confidentiality protections attach to the entire mediation
process and not just to private sessions.*

After stating a strong presumption in favor of confidentiality, the Stan-
dards spell out a few exceptions. It is indicative of the sanctity of confiden-
tiality that the exceptions are limited to two areas: (1) situations where
a statute requires or permits disclosure of the statement or conduct, and
(2) situations where public safety is or may become an issue.

The four specific situations in which exceptions to confidentiality are al-
lowed under Standard III follow:

« When a mediator has a statutory duty to report or is permitted to
report the information communicated (e.g., statutes that require
the reporting of child or elder abuse) or statutes that require a
mediator to report on the outcome of a mediation (such as statutes
requiring mediators in the Clerk Mediation Program to provide
clerks of court with copies of agreements reached in estate or
guardianship mediations for their review and endorsement).

« When a party communicates a threat to the mediator indicating
that he or she intends to cause serious bodily harm or death to
himself/herself or to another.

» When a party communicates a threat to the mediator indicating
that he or she intends to cause significant damage to real or
personal property.

* When a party’s conduct during the mediation results in direct
bodily injury or death to a person.

In drafting this Standard, the DRC recognized that during mediation,
parties sometimes make idle threats to persons or property. For this rea-
son, it was believed to be essential that mediators have some discretion in
reporting. When a threat is made but a mediator does not believe that the
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party who issued the threat has the ability and intent to act, the mediator
is not obligated to make a report. In allowing mediators to use discretion in
identifying individuals who may pose a real danger to themselves or oth-
ers, the Dispute Resolution Commission sought to strike a balance between
protecting the public and safeguarding confidentiality.

Questions of confidentiality also arise in situations where a mediator has
been asked to give a deposition or to testify in court about what was said at a
mediation. In instances where none of the exceptions noted above apply, the
DRC has consistently sought to protect confidentiality. In Advisory Opinion
No. 01-03, the DRC advised a mediator who had been asked to give an af-
fidavit that if he participated, he could be violating Standard III. The DRC
took this position even though the mediator reported that the other party
was not objecting to the affidavit. When a mediator receives a summons to
testify, the DRC has consistently maintained that the mediator has no choice
if compelled, but should strenuously resist and explain that although he or
she will testify if ordered by the court, his or her testimony will violate both
the Standards and statutes establishing mediated settlement conference
programs in North Carolina courts, as well as the confidentiality protections
afforded to discussions and offers made at settlement conferences.’

In 2006, the North Carolina State Bar requested comment from the DRC
about the application of Rule 8.3 of the Revised Rules of Professional Con-
duct of the North Carolina State Bar in the context of mediation. Rule 8.3
requires an attorney to report conduct of another lawyer that the attorney
knows to be in violation of the State Bar’s Revised Rules of Professional
Conduct when such conduct raises a substantial question as to the other
lawyer’s honesty, trustworthiness, or fitness to practice. However, Standard
III requires a mediator to keep confidential things said and done in a media-
tion, including the statements and conduct of attorneys participating in the
process. Thus, there appeared to be a conflict between the duties established
by these two rules when the mediator was an attorney.

The apparent conflict between the two provisions engendered nearly four
years of study and debate within the DRC, as well as among mediators and
lawyers across the state. Ultimately, the State Bar recommended a new ex-
ception to the reporting requirements of Rule 8.3, which the North Carolina
Supreme Court approved in the fall of 2010. Rule 8.3(e) and the supporting
comment now permit attorney-mediators to maintain confidentiality with
respect to statements and conduct of attorneys during mediation, with lim-
ited exceptions. The revised rule now provides as follows:
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Rule 8.3 Reporting Professional Misconduct

(@) A lawyer who knows that another lawyer has committed a
violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer’s honesty, trustworthiness, or fitness as a
lawyer in other respects, shall inform the North Carolina State Bar or
the court having jurisdiction over the matter.

(e) A lawyer who is serving as a mediator and who is subject to the
North Carolina Supreme Court Standards of Professional Conduct
for Mediators (the Standards) is not required to disclose information
learned during a mediation if the Standards do not allow disclosure. If
disclosure is allowed by the Standards, the lawyer is required to report
professional misconduct consistent with the duty to report set forth in
paragraph (a).

COMMENT

[7] The North Carolina Supreme Court has adopted Standards of
Professional Conduct for Mediators (the Standards) to regulate the con-
duct of certified mediators and mediators in court-ordered mediations.
Mediators governed by the Standards are required to keep confidential
the statements and conduct of the parties and other participants in
the mediation, with limited exceptions, to encourage the candor that
is critical to the successful resolution of legal disputes. Paragraph (e)
recognizes the concurrent regulatory function of the Standards and
protects the confidentiality of the mediation process. Nevertheless, if
the Standards allow disclosure, a lawyer serving as a mediator who
learns of or observes conduct by a lawyer that is a violation of the Rules
of Professional Conduct is required to report consistent with the duty
set forth in paragraph (a) of this Rule. In the event a lawyer serving
as a mediator is confronted with professional misconduct by a lawyer
participating in a mediation that may not be disclosed pursuant to the
Standards, the lawyer/mediator should consider withdrawing from
the mediation or taking such other action as may be required by the
Standards. See, e.g., N.C. Dispute Resolution Commission Advisory
Opinion 10-16 (February 26, 2010).

Under the current version of Rule 8.3(e), a mediator is not required to
report anything said or observed in the mediation process unless the Stan-
dards permit disclosure. Therefore, the mandatory reporting requirement
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of Rule 8.3 is triggered only if a lawyer participating in a mediated settle-
ment conference conducts himself or herself in such a way that the conduct
may be reported under Standard I11.C.(2). Such conduct includes harming
or threatening to commit harm to a person or property. Only under those
limited circumstances must a lawyer-mediator report the matter to the State
Bar. In all other circumstances, the lawyer-mediator is bound by the stan-
dard of confidentiality and may not voluntarily report what is said and done
in a mediation.

STANDARD IV. CONSENT

A mediator shall make reasonable efforts to ensure that each party
understands the mediation process, the role of the mediator, and the
party’s options within the process.

Standard IV places a duty on the mediator consistent with program rules
to inform the parties about the mediation process and the role of the media-
tor. It is expected that every mediation conference will begin with such an
explanation. The rules for the Mediated Settlement Conference Program,
the Family Financial Settlement Program, the Clerk Mediation Program, the
Pre-Litigation Farm Nuisance Mediation Program, and the District Crimi-
nal Court Mediation Program also discuss the duties of the mediator and
list specific items to be discussed with the parties at the beginning of the
conference.

Standard IV also provides that a mediator shall not exert undue pressure
on the parties either to negotiate or to settle. This is not to say that mediators
should not encourage parties to consider the options and alternatives avail-
able to them. Mediators should urge the parties to engage in the process
and actively work to advance their negotiations. In fact, one of the most fre-
quently heard complaints about mediators from attorneys is that “mediators
give up too soon.” However, a mediator must stop short of strong-arming
parties into participating or accepting an offer or agreement.

Pursuant to Standard IV, if a party appears to have difficulty comprehend-
ing the process, the issues in dispute, or settlement options, the mediator
must explore the circumstances and any accommodations or adjustments
that could be made to facilitate the party’s capacity to comprehend, partici-
pate, and exercise self-determination. If the mediator thereafter determines
that a party cannot participate meaningfully, the mediator must either re-
cess or discontinue the mediation. Before making a determination to discon-
tinue, the mediator must consider all of the circumstances and ramifications
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involved, including the subject matter of the dispute, the availability of sup-
port persons for the party, and whether the party is represented by counsel.

Lastly, Standard IV provides that mediators shall, when appropriate, in-
form the parties of the importance of seeking legal, financial, tax, or other
professional advice during or after mediation.

STANDARD V. SELF-DETERMINATION

A mediator shall respect and encourage self-determination by the
parties in their decision whether, and on what terms, to resolve
their dispute, and shall refrain from being directive and judgmental
regarding the issues in dispute and options for settlement.

This Standard is the cornerstone of the North Carolina Standards of Pro-
fessional Conduct for Mediators and the one that has probably generated the
most controversy. It places a premium on the parties’ determination of the
outcome of a mediation and reinforces the notion that mediators are neither
judges nor arbitrators and do not make decisions for the parties. When first
adopted, Standard V prohibited mediators from giving their express opinion
of the worth of a case, (i.e., stating what they believed the outcome of a case
would be when tried before a judge or jury). It was the DRC’s firm belief that
such a practice only serves to drive parties further apart and could in fact
alienate a party from a mediator and undermine the mediator’s credibility,
neutrality, and, most importantly, his or her ability to continue to assist all
parties. In practice, however, attorneys often asked mediators to provide
just this kind of assessment. In light of this reality, in 2004 the North Caro-
lina Supreme Court, upon recommendation of the DRC, revised Standard V
to permit a mediator to give an opinion about the merits of the case or any
settlement proposal in the following circumstances: (1) a party or parties
specifically request(s) the opinion; (2) the mediator has made an effort to
help the parties evaluate the case or settlement proposal using their own
resources; and (3) the mediator provides the opinion only as a last resort
(i.e., he or she has exhausted all avenues available to move the process and
parties forward and they are stuck). Only when all those elements are pres-
ent should the mediator provide his/her own opinion.

While mediators may provide their opinions only under the circum-
stances described above, Subsection B of Standard V makes it clear that they
may raise questions regarding the acceptability, sufficiency, and feasibility
of proposed settlement terms—including their impact on third parties—
and may make suggestions for the parties’ consideration.
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Subsection E of Standard V addresses another aspect of self-determination:
situations where there is an underlying flaw that compromises the parties’
discussions entirely. Examples of such circumstances include the inability or
unwillingness of a party to participate meaningfully, inequality of bargain-
ing power or ability, unfairness resulting from nondisclosure or fraud by a
participant, or other circumstances likely to lead to a grossly unjust result.
Whenever such circumstances exist, the Standard provides that a mediator
must inform the parties of his or her concern. Consistent with the confi-
dentiality requirements of Standard III, the mediator may discuss with the
parties the source of concern. The mediator may discontinue the mediation
if he or she believes that it is the correct course of action, but in doing so the
mediator may not violate the obligation of confidentiality.

STANDARD VI. SEPARATION OF MEDIATION FROM
LEGAL AND OTHER PROFESSIONAL ADVICE

A mediator shall limit himself or herself solely to the role of mediator, and
shall not give legal or other professional advice during the mediation.

Attorney-mediators are not permitted to give legal advice during me-
diation, even if a party requests it, and mediators should be mindful of this
prohibition as they respond to questions or statements during mediation.
Non-attorneys who give legal advice are engaging in the unauthorized
practice of law.® Mediators who are licensed to practice other professions
(accountants or therapists, for example) should also be mindful that they
are not to practice their profession as they mediate.

The above notwithstanding, a mediator may provide information that he
or she is qualified by training or experience to provide, if the mediator can do
so consistent with the Standards. If a mediator believes there is some facet of
the case that the parties have not considered sufficiently—for example, the
tax ramifications of a proposed divorce settlement—the mediator could ask
each party about such tax consequences. Attorney-mediators may respond
to a party’s request for an opinion on the merits of a case or the suitability of
a settlement proposal, but only in accordance with Standard V, above.

STANDARD VII. CONFLICTS OF INTEREST

A mediator shall not allow any personal interest to interfere with the
primary obligation to impartially serve the parties to the dispute.

This Standard has a number of subsections that address various aspects
of conflicts of interest. Essentially, a mediator is not to use the mediation
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process to further his or her own interests, but rather must keep the interests
of the parties first and foremost in his or her words and actions. A mediator
must not:

« place the interests of the court or agency that referred the case over
the interests of the parties when such interests are in conflict;

» place his or her interest in maintaining cordial relations with a
professional advocate or adviser of the parties over the interests of
the parties when such interests are in conflict;

- advise or represent the parties in future matters concerning the
subject of the dispute, an action closely related to the dispute, or
an outgrowth of the dispute when the mediator or his/her staff
has engaged in substantive conversations with any party to the
dispute;”

- charge a contingent fee or any other fee based on the outcome of
the mediation;

- use information obtained or relationships formed during a
mediation for personal gain or advantage;

« knowingly contract for mediation services that cannot be delivered
or completed in a timely manner as directed by a court;

 knowingly prolong a mediation for the purpose of charging a higher
fee; or

- give to a party or representative of a party, or receive from a party
or representative of a party, any commission, rebate, or other
monetary or non-monetary form of consideration in return for
referral or expectation of referral of clients for mediation services.

STANDARD VIII. PROTECTING THE INTEGRITY
OF THE MEDIATION PROCESS

A mediator shall encourage mutual respect between the parties,
and shall take reasonable steps, subject to the principle of self-
determination, to limit abuses of the mediation process.

A mediator must not inject his or her vision of a “fair” agreement into
the mediation process. Essentially, it is up to the parties to determine what
they think is a fair settlement of their dispute. However, there are some
circumstances under which fairness becomes an issue. If a mediator be-
lieves that one party is seeking to manipulate or intimidate another, then
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the mediator must take steps to try to ensure a balanced discussion and to
eliminate further manipulation and intimidation. If the mediator believes
that the actions of a participant jeopardize conducting mediation consistent
with the Standards, the mediator shall consider appropriate steps including
postponement, withdrawal, or termination.

Other Rules of Conduct

The Standards are not alone in circumscribing mediator conduct in North
Carolina. The Rules of the North Carolina Supreme Court for the Dispute
Resolution Commission, adopted in 1996, also address conduct and help to
implement the Standards. Section VII of the Rules specifically addresses
conduct:

The conduct of all mediators, mediation trainers and managers of
mediation training programs must conform to the Standards of Pro-
fessional Conduct for Mediators adopted by the Supreme Court and
enforceable by the Commission and the standards of any professional
organization of which such person is a member that are not in conflict
nor inconsistent with the Standards. A certified mediator shall inform
the Commission of any criminal convictions, disbarments, or other
revocations or suspensions of a professional license, complaints filed
against the mediator or disciplinary action imposed upon the mediator
by any professional organization, judicial sanctions, civil judgments,
tax liens, or filings for bankruptcy. Failure to do so is a violation of these
Rules. Violations of the Standards or other professional standards or
any conduct otherwise discovered reflecting a lack of moral character
or fitness to conduct mediations or which discredits the Commission,
the courts or the mediation process may subject a mediator to disci-
plinary proceedings by the Commission.

The broader language in the Preamble excepted, the Standards address
specific issues relating to conduct. The Supreme Court Rules cast a wider net,
addressing any conduct that reflects a lack of moral character or fitness to
mediate, or which discredits the DRC, the courts, or the mediation process.

When evaluating conduct reportable under Rule VII, the Commission is
primarily concerned about serious breaches or indications of patterns. For
example, if an applicant for mediator certification or certification renewal
reported that he or she had filed a bankruptcy, that fact alone would not
likely concern the Commission. However, a bankruptcy in conjunction with
a number of tax liens and worthless check convictions or other evidence of
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fiscal irresponsibility might well raise concerns and even result in condi-
tional certification or a denial of certification.

Enforcement of the Standards

The Standards are not simply aspirational in nature. North Carolina
General Statutes Section 7A-38.2 charges the DRC with regulating me-
diator conduct as well as the conduct of trainers and managers operating
Commission-approved mediator training programs.

The Rules of the North Carolina Supreme Court for the Dispute Resolution
Commission address enforcement of the Standards, serving to “put teeth” in
them. Section VIII of the Rules sets out complaint and hearing procedures
for instances where a complaint is brought regarding a mediator’s conduct.
Complaints about mediator conduct are generally brought by members of
the public, and most usually parties or attorneys, but complaints can be
filed by court staff or even DRC staff or members. Complaints may address
alleged violations of the Standards or program rules or behavior that runs
afoul of Section VII of the Rules (i.e., conduct that evidences bad character,
a lack of fitness to practice or that discredits the Commission, the courts, or
the mediation process). Once a complaint is received, the DRC’s Executive
Secretary will review the complaint and conduct an investigation. Following
completion of the investigation, the Executive Secretary may elect: (1) to
refer the matter for conciliation; or (2) to refer the matter to the Chair of the
Commission’s Standards, Discipline, and Advisory Opinions (SDAO) Com-
mittee; or (3) to refer the matter to the full SDAO Committee.

CONCILIATION

The Executive Secretary may refer a matter for conciliation only if, after
talking with the parties, he or she determines that: (1) the complaint ap-
pears to be largely the product of a misunderstanding or raises best practices
concerns or technical violations only, and (2) that the parties are willing
to participate in conciliation in good faith. If conciliation fails, the Execu-
tive Secretary will refer the matter to the SDAO Chair or the full SDAO
Committee.

REFERRAL TO SDAO CHAIR

If after investigating the complaint, the Executive Secretary determines
that no further action is warranted on the matter, he or she will prepare a
summary containing a recommendation to dismiss and forward it to the
Chair of the SDAO Committee along with a copy of the complaint, the me-
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diator’s response, and the responses of any witnesses or others contacted.
The Chair reviews the materials provided and if he or she agrees with the
recommendation will dismiss the complaint. If the Chair does not agree
with the recommendation he or she may instruct the Executive Secretary
either: (1) to refer the matter to conciliation (if conciliation has not already
been undertaken) or (2) to refer the matter to the full SDAO Committee for
consideration. If the Chair dismisses the matter, the complaining party may
appeal the decision to the full SDAO Committee.

REFERRAL TO SDAO COMMITTEE

The Executive Secretary must refer complaints directly to the full SDAO
Committee in situations where he or she believes that the complaint raises
significant concerns about possible program rules or Standards violations
or raises questions about a respondent’s character, conduct, or fitness to
practice.

SDAO COMMITTEE REVIEW

When a complaint comes before the SDAO Committee—either because
staff directly refers it, the SDAO Chair refers it, or a complaining party ap-
peals a dismissal by the Chair—the Committee reviews the complaint, the
mediator’s response, the responses of any witnesses or others contacted,
and the report and recommendations of staff. The Committee may request
additional investigation or information as it deems appropriate. After con-
cluding its review, the Committee may elect to dismiss the complaint, make
areferral, or impose sanctions on the respondent mediator.

DisMISSAL
If the Committee finds no probable cause, it will dismiss the complaint
and the complaining party has no further right of appeal.

REFERRAL

If the Committee determines that there was a technical or minor viola-
tion of the Standards or program rules only or that the conduct at issue
raises best practices concerns, it may elect to either provide the mediator-
respondent with written guidance or to ask him or her to meet with a mem-
ber of the Committee or a representative of the Chief Justice’s Commission
on Professionalism to discuss and address the concerns raised. If the Com-
mittee determines that the complaint raises significant concerns about the
mediator-respondent’s mental stability, mental health, lack of mental acuity,
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or possible dementia or raises concerns about alcohol or substance abuse,
the Committee may elect to refer the mediator-respondent to the North
Carolina State Bar Lawyer’s Assistance Program (LAP) for counseling and
treatment or, if the mediator is not a lawyer, to a licensed physician or a
substance abuse counselor or organization.

IMPOSE SANCTIONS

If the Committee finds that probable cause exists to believe that the media-
tor’s conduct violated the Standards (or any other ethical standards to which
the mediator is subject) or program rules or that the conduct is inconsistent
with good moral character, reflects a lack of fitness to practice, or discredits
the DRC, the courts, or the mediation process, the Committee may impose
sanctions, including: (1) private written admonishment; (2) public written
admonishment; (3) additional training; (4) restriction on types of cases to
be mediated in the future; (5) reimbursement of fees paid to the mediator;
(6) suspension for a specific term; (7) probation for a specific term; (8) de-
certification; or (9) any other sanction deemed appropriate. In appropriate
situations, the Committee could also elect to couple one of the sanctions
above with a referral to treatment or counseling. Though a complaining
party may not appeal the Committee’s determination to dismiss his or her
complaint, a mediator may appeal a determination to impose sanctions to
the full Dispute Resolution Commission for a de novo hearing. Members of
the SDAO Committee who participated in issuing sanctions must recuse
themselves from the hearing. The Commission’s hearing procedures are set
forth in Rule VIII. Jurisdiction for appeal of Commission decisions lies with
the General Court of Justice, Wake County Superior Court Division. Cop-
ies of both the DRC’s Rules and complaint forms can be obtained from the
DRC’s office or by visiting its website.®

All complaints are treated confidentially until such time as there has been
finding of probable cause. Once there has been such a finding, the file is open
to the public. Though the DRC may waive the requirement, the Commission
Rules provide for publication of the names of those respondent mediators
who have been publicly sanctioned.

Advisory Opinions

Since its inception, the Dispute Resolution Commission has endeavored
to work proactively, seeking to educate and guide mediators rather than to
punish them. Thus, the DRC adopted an Advisory Opinion Policy on August
28, 1998. The policy provides a means for mediators to seek both formal and
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informal advice from the DRC on matters of conduct. In essence, mediators
may seek help in resolving any dilemma that arises in the course of their
mediation practice, including situations that call for an interpretation of the
Standards or program rules.

Mediators may contact the DRC’s Executive Secretary or a member of the
DRC and ask for informal advice. While informal advice does not carry the
full weight of the Commission’s authority, it is often the only way to provide
guidance in situations where time is of the essence, e.g., when the issue
comes up during a mediation and the mediator needs an answer quickly. If
the DRC’s Executive Secretary is contacted, he or she will seek to respond
to the question and assist the mediator in interpreting the appropriate stat-
utes, program rules, or the Standards. Often the question is one that the
DRC has addressed before. If the Executive Secretary is unable to provide
assistance and there is time, he or she will seek advice from the chair or
another member of the Dispute Resolution Commission. The Executive Sec-
retary logs in all such calls from mediators, noting the caller’s name, the
issue raised, and the advice given. If a complaint is later brought against the
mediator, the log entry stands as evidence that the mediator sought help and
was attempting to respond appropriately to the situation he or she faced.
The log is maintained as a confidential document. Two versions are kept,
one having the name of the caller and the other having such identifying in-
formation blacked out. The latter copy is reviewed periodically by the DRC’s
Standards, Discipline, and Advisory Opinions (SDAO) Committee to ensure
that the advice being given is appropriate and consistent.

If a mediator has more time (e.g., the mediator made a decision and now
questions whether the decision was appropriate or optimal for the situation),
he or she may seek a formal, written advisory opinion from the DRC. Such
advice can be helpful if the mediator believes that he or she may face the
same or a similar situation in the future. To receive a formal opinion, the
mediator must make his or her request in writing. The SDAO Committee
will review the request and may decide to issue a written opinion. A written
opinion will be issued only in instances where: (1) the request for advice is
an outgrowth of actual events occurring or issues arising in a case the me-
diator was to conduct or did conduct; and (2) the opinion sought will have
general application or will potentially benefit other mediators, the court, or
the public.

The SDAO Committee submits any opinions it drafts to the full Dispute
Resolution Commission for approval. As such, written opinions carry the
full weight of the DRC and may be relied upon. Only mediators seeking ad-
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vice pursuant to a mediated settlement conference may request an advisory
opinion. Occasionally lawyers involved in a mediation have asked their me-
diator to seek an advisory opinion and, when the mediator has been willing,
the DRC has responded. Normally, in instances where a party or an attorney
has a concern about a mediator’s conduct, it is the DRC’s expectation that
a complaint will be filed under the Rules of the North Carolina Supreme
Court for the Dispute Resolution Commission, rather than by requesting an
advisory opinion from the DRC. Copies of the Advisory Opinion Policy and
advisory opinions issued to date may be viewed on the DRC’s website.

Alisting and synopsis of all advisory opinions adopted at the time of pub-
lication of this book is included at the end of this chapter. The opinions are
also available on the DRC’s website.

Applicant Screening Committee

The Dispute Resolution Commission has also sought to tighten its initial
screening procedures to ensure that only applicants of good character are
certified in the first place. The DRC’s Applications for Certification ask ap-
plicants to respond to a number of questions involving character or conduct
concerns, including disclosing any criminal convictions, pending grievances
or disciplinary sanctions, judicial sanctions, civil judgments, tax liens, or
bankruptcy filings. If a mediator served as a neutral in other states, he or she
is asked to disclose such service and to provide contact information for the
agencies governing the qualification of neutrals in the state(s) in which the
mediator served. In the event an applicant reports an ethical concern and
the staff considers it to be a serious matter, the application may be referred
to the DRC’s SDAO Committee. The Committee will review the matter or
matters reported to determine whether the conduct involved was of such
a serious nature as to bar the applicant’s certification to conduct mediated
settlement conferences. If so, the application will be denied. A disbarment,
a suspension of a law or other professional license, or a series or pattern of
less significant ethical violations indicating a lack of character are situations
likely to result in denial.

The Commission also asks mediators renewing their certification during
the annual renewal period to respond to questions about character and to
report convictions, disciplinary matters, and other concerns that have oc-
curred since their last certification. As with an original application, a dis-
barment, a suspension of a law or other professional license, or a series or
pattern of less significant ethical violations indicating a lack of character are
situations likely to result in the Committee’s refusal to renew a certification.
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Conclusion

North Carolina has done much to ensure that mediation services offered
in its court-annexed mediated settlement conference programs will be
provided by skilled, ethical practitioners. One of the DRC’s first acts was
to adopt Standards of Professional Conduct for Mediators, and the Stan-
dards have been updated and revised over time to assure that mediators
have clear, concise guidance on matters of conduct. Without a doubt, the
Standards and opportunities the DRC has provided for mediators to seek
guidance on matters of conduct have strengthened North Carolina’s media-
tion programs immeasurably.

Canons of Ethics for Arbitrators
Introduction

The North Carolina Canons of Ethics for Arbitrators were adopted by the
Supreme Court of North Carolina to regulate arbitrator conduct in court-
annexed arbitration proceedings under North Carolina General Statutes
Section 7A-37.1, more commonly known as “court-ordered” arbitration. The
Canons and their accompanying comments, issued as an order of the Su-
preme Court of North Carolina,’ are binding rules for court-ordered arbitra-
tions, referred to as “court-annexed arbitrations” in the Canons. The Canons
do not apply to arbitrations by agreement unless the parties contract for
them. The Canons, which became effective on October 1, 1999, are a “one-
size-fits-all” set of principles, adaptable for use in cases involving nearly any
subject matter.

The Canons follow the general format of the American Bar Association-
American Arbitration Association Code of Ethics for Arbitrators in Commer-
cial Disputes (ABA-AAA Code). They also draw on other state and national
rules governing neutrals’ conduct, particularly the North Carolina Dispute
Resolution Commission’s Standards of Professional Conduct for Mediators
and the North Carolina Code of Judicial Conduct. Comments following each
Canon include source references, which may be helpful if issues arise con-
cerning construction of specific provisions.

There are eight Canons. Canons I through VII establish explicit standards
for arbitrator conduct, while Canon VIII sets out governing choice of law
and conflict of laws principles. Canons I-VII follow the ABA-AAA Code
format but include revisions for style, additions applicable to court-annexed
arbitration, and amendments suggested by other ethics rules for neutrals.
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The Canons substitute the mandatory “shall” for “should,” which appears in
most of the provisions on which they were modeled. When the Canons refer
to “court-annexed arbitration,” it is a specific reference to cases governed by
North Carolina General Statutes Section 7A-37.1, while the phrase “court-
administered arbitration” is a generic term encompassing court-annexed
cases and other situations where a court is involved in arbitration under the
Federal Arbitration Act (FAA), the North Carolina Revised Uniform Arbitra-
tion Act (RUAA), or other arbitration statutes. The Canons do not refer to
“court-ordered arbitration,” because a court can issue orders in arbitrations
under several different state and federal statutes.

General Analysis of the Canons

CANON I: UPHOLDING THE INTEGRITY AND

FAIRNESS OF THE ARBITRATION PROCESS

Canon I sets out standards for upholding the integrity and fairness of
arbitration. It covers an array of ethical obligations and concerns, all aimed
at assuring an arbitrator’s impartiality and adherence to “high standards of
conduct.” The Canon makes clear that arbitrators have a responsibility “to
the public, the parties whose rights will be decided, the courts, and other
participants in the proceeding.”

One area of particular focus in Canon I is the limit on ways in which an
arbitrator can market his or her services. The Canon declares that “it may be
inconsistent with the integrity of the arbitration process for persons to solicit
appointment for themselves” as arbitrators. Arbitrators nevertheless “may
indicate a general willingness to serve” by listing themselves with courts
that have court-annexed arbitration programs, or with institutions (such as
the AAA) that sponsor arbitrations. Also, as in the case of advertising by
attorneys generally, arbitrators may advertise, “consistent with the law.”

Canon I also includes restrictions on “relationships” that might interfere
with an arbitrator’s impartiality. An arbitrator must avoid entering into re-
lationships or interests that are likely to affect impartiality, or that might
reasonably create an appearance of partiality or bias. This obligation also
extends for one year after the decision in a case, unless all parties to the
arbitration consent to the arbitrator’s entering into a particular relationship
or acquiring an interest before expiration of that time. The one-year rule,
modeled on provisions of the FAA, is the same as the time limit for moving
to set aside an award.

The reason for prohibiting the arbitrator from entering into certain types
of relationships or acquiring certain interests is illustrated by the following



Professionalism and Ethics in Dispute Resolution 147

example. A party to a court-annexed arbitration who wins an award may
be impressed with the arbitrator’s skill in conducting the proceedings. The
party innocently asks the arbitrator, who must be a lawyer under the rules
for court-ordered arbitration, to represent him or her in another matter. If
the former arbitrator, now being approached as a lawyer, agrees to represent
the former party, he or she might be faced with accusations of bias from the
losing party in the arbitration. Canon I establishes a clear one-year exclusion
rule to avoid this situation.

Other ethical requirements under Canon I are fairly straightforward. Ar-
bitrators may not serve in a particular case if they do not have the necessary
skills or expertise, and they may not accept an appointment if they are un-
able to conduct the arbitration promptly. They must be fair to all parties and
cannot be swayed by public opinion. When an arbitrator’s authority is based
on an agreement by the parties, he or she must comply with procedures and
rules set out in the agreement. The arbitrator must also make reasonable
efforts to prevent abuse or disruption of the arbitration process.

The Canon states that these obligations begin when the arbitrator accepts
an appointment and continues throughout all stages of the proceeding. In
certain instances noted in the Canons, the obligation begins as soon as the
arbitrator is asked to serve, and continues for a full year after the decision
has been issued.

Finally, Canon I encourages arbitrators to “participate in development of
new practitioners in the field,” and to be involved in educating the public
about “the value and use of arbitration procedures.” It also states that arbi-
trators should provide pro bono services, as appropriate.

CANON II: DISCLOSURE STANDARDS

Canon II establishes standards for disclosure of interests that might
compromise an arbitrator’s fairness and impartiality. In general, disclo-
sures must be made, before accepting an appointment, of: (1) any direct
or indirect financial or personal interest in the outcome of the arbitration;
(2) any existing or past relationships that are likely to affect impartiality,
or that might reasonably create the appearance of bias; and (3) in the case
of court-administered arbitrations, any information required by a court.
Arbitrators must make reasonable efforts to determine if there are any such
interests or relationships, and they have a continuing duty to reveal interests
or relationships at any stage of the arbitration as they may arise, be recalled,
or be discovered. Disclosure must be made to all parties, unless applicable
rules or procedures provide otherwise. In cases where there is more than
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one arbitrator, the other arbitrators also must be advised of the interests and
relationships that have been disclosed.

Canon IT includes procedures to be followed in cases where the arbitrator
is asked to withdraw as a result of partiality or bias. When the request is
from all parties, the arbitrator must withdraw, except in the case of court-
administered cases, where the arbitrator must advise the court of the re-
quest and then comply with any court orders that are issued.

If the request to withdraw because of alleged impartiality is not unani-
mous, the arbitrator must withdraw, except in three special situations. First,
if the parties’ agreement or the rules agreed to by the parties establish pro-
cedures for dealing with challenges to arbitrators, those rules or procedures
must be followed. Second, the arbitrator is not obligated to withdraw if, after
careful consideration, he or she determines that the reason for the challenge
is not substantial; that he or she can act and decide the case impartially and
fairly; and that withdrawal would cause unfair delay or expense to another
party or would be contrary to the interest of justice. In court-administered
cases, the arbitrator must comply with decisions of the court. Third, Canon
IT allows the parties to waive disqualification of an arbitrator after full
disclosure. In court-administered arbitrations, any such waiver requires ap-
proval by the court.

Since the North Carolina International Commercial Arbitration and Con-
ciliation Act (ICACA) has its own disclosure rules, Canon VIII (discussed
below) requires that arbitrations under that legislation follow its standards.
The same is true for arbitrations governed by the North Carolina RUAA
and the revised Family Law Arbitration Act. This legislation, following the
RUAA, has statutory disclosure standards. Canon II remains a catchall for
those arbitrations that are not covered by the RUAA or the FLAA, e.g., those
for which the repealed North Carolina UAA applies and for court-ordered
arbitrations.

CanoON III: COMMUNICATIONS BETWEEN

ARBITRATORS AND PARTIES

The third Canon discusses standards for avoiding improprieties or ap-
pearances of impropriety in arbitrator communications with parties. It is
based largely on the ABA-AAA Code and the state Code of Judicial Conduct.

Canon III states that an arbitrator must follow all rules and procedures
concerning communications with parties that are contained or incorporated
by reference in the parties’ agreement, even if those rules and procedures
are different from the standards set out in other provisions of Canon III. In
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the absence of any such agreement or applicable rules, arbitrators are forbid-
den from discussing a case with any party in the absence of other parties,
except in two situations. First, an arbitrator can have ex parte discussions
about such matters as setting the time or place of the hearing or making
other arrangements for conducting proceedings. But he or she must inform
other parties of the discussion promptly, and the arbitrator cannot make
any final determination on the matters discussed before giving each absent
party an opportunity to express its views. Secondly, ex parte discussions can
take place if all parties request or consent to them.

When an arbitrator communicates in writing with a party, he or she must
send a copy of the communication to other parties at the same time. Also,
if the arbitrator receives a party’s written communication that has not been
sent to the other parties, the arbitrator must send the communication to the
other parties.

CANON IV: CONDUCTING PROCEEDINGS FAIRLY

AND DILIGENTLY

Canon IV requires arbitrators to conduct proceedings fairly and dili-
gently. Like many of the other Canons, it follows similar provisions in the
ABA-AAA Code and the state Code of Judicial Conduct. The Canon states
that an arbitrator must be “patient, dignified, and courteous” to all with
whom he or she has contact in the proceedings, and it obligates the arbitra-
tor to encourage similar conduct by all participants. When necessary, the
arbitrator may impose sanctions on the participants, if permitted by law or
by the parties’ agreement.

Canon IV includes a provision requiring the arbitrator to permit all par-
ties the right to appear in person and to be heard after “due notice of the
time and place of hearing.” The arbitrator cannot deny any party the right
to be represented by counsel. If a party who has been given due notice fails
to appear and the arbitrator receives assurance that the notice was given,
the arbitrator may proceed with the arbitration when authorized to do so
either by law or by the parties. An arbitrator can ask questions, call wit-
nesses, and request documents or other evidence if he or she determines
that more information than has been presented by the parties is needed to
decide the case.

Under the provisions of Canon IV, an arbitrator can suggest that the par-
ties discuss settlement, but he or she may not pressure the parties to settle.
The arbitrator cannot be present or participate in any settlement discussions
unless asked to do so by all the parties. The Canon does not prevent an arbi-
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trator from acting as a mediator, conciliator, or other neutral in the dispute
if he or she is asked to do so by all of the parties or is authorized or required
to do so by applicable law. If there is more than one arbitrator, the arbitra-
tors must give each other the opportunity to participate in all aspects of the
proceeding.

If one or more parties appear without counsel, Canon IV requires an arbi-
trator in a court-annexed proceeding to explain the arbitrator’s role, the time
for each party’s case, the order of proceedings, and the right to trial de novo
(if applicable) if a party not in default is dissatisfied with the award. Par-
ties can waive this requirement. Waiver in pro se cases might occur where
litigants appearing without counsel have been in court-annexed arbitration
and feel that they already “know the ropes,” but this requirement protects
those unfamiliar with the state’s civil justice system.

CANON V: MAKING DECISIONS IN A JUST,

INDEPENDENT, AND DELIBERATE MANNER

Canon V states that decisions must be made in a just, independent, and
deliberate manner. The arbitrator must decide all issues submitted for deter-
mination, but only those issues. He or she may not be swayed by bias or by
outside pressures and may not delegate the decision-making responsibility,
unless the parties agree to the delegation.

If the parties agree to settle issues in dispute and ask the arbitrator to
embody their settlement agreement in the award, the arbitrator may do so,
but is not required to unless he or she is satisfied that the settlement terms
are proper. If the arbitrator embodies a settlement agreement in the award,
the award must state that it is based on the parties’ agreement.

CANON VI: THE ARBITRATOR’S RELATIONSHIP

OF TRUST AND CONFIDENTIALITY

Canon VI requires an arbitrator to be faithful to the relationship of trust
and confidentiality inherent in the office. The arbitrator cannot use confi-
dential information acquired in the arbitration proceeding to gain personal
advantage, advantage for others, or disadvantage for others. All matters re-
lating to the arbitration proceedings and decision must be kept confidential
unless the parties agree otherwise, or unless otherwise required by law or
applicable rules.

The Canon forbids an arbitrator from disclosing the arbitration decision
to anyone before it is given to the parties. In cases where there is more than
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one arbitrator, it is also improper to inform anyone about the arbitrators’ de-
liberations. An arbitrator may not assist in post-arbitral proceedings, except
as required by law or agreed by the parties.

Canon VI also addresses ethical concerns that may arise in situations
where arbitrators receive payments for their services and expenses. When
payments are to be made, arbitrators must avoid any actions “which would
create an appearance of coercion or impropriety” with respect to such pay-
ments. The Canon contains “preferable” payment practices that must be fol-
lowed if the parties’ agreement does not specify payment procedures, or if
there is no applicable provision contained in agreed-upon rules or applicable
law. First, the basis for payment must be established before the arbitrator
finally accepts appointment, and all parties must be informed of it in writ-
ing. Second, in cases being administered by an institution, the institution
must make arrangements for payments so that the arbitrator will not have to
communicate directly with the parties on the subject. Third, if an institution
is not involved in administration of the case, discussions about payments to
the arbitrator must take place in the presence of all parties. Fourth, if a case
is court-administered, court orders, rules, and practices must be followed.
This means that for court-annexed arbitrations, procedures established by
the Rules for Court-Ordered Arbitration, the Administrative Office of the
Courts, and the court administering the program will be followed.

CaNON VII: ETHICAL CONSIDERATIONS RELATING

TO ARBITRATORS APPOINTED BY ONE PARTY

Canon VII supplements Canons I-VI, setting standards in cases where
parties appoint their own representatives as non-neutral arbitrators. In these
situations, arbitral rules for a dispute generally provide that the party repre-
sentatives must pick another arbitrator to serve as a final, neutral member of
a multi-member panel. This procedure is used most often in construction or
international arbitration. It usually does not apply in court-annexed arbitra-
tions unless a court approves the procedure, which typically occurs only in
high-dollar cases.

The non-neutral arbitrators are required to observe Canon I’s obligations
to uphold the integrity and fairness of the arbitration process, but Canon
VII recognizes two exceptions to those obligations. It allows a non-neutral
arbitrator to be predisposed to the party who appoints him or her, as long as
the arbitrator acts in good faith and with integrity and fairness in all other
respects. Accordingly, the non-neutral arbitrator cannot engage in delaying
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tactics or harassment and cannot knowingly make false or misleading state-
ments. The other exception recognized by Canon VII is that the non-neutral
arbitrator is not subject to the limits on relationships and interests imposed
by Canon I.

CAaNON VIII: ImPACT OF OTHER RULES, PROFESSIONAL

RESPONSIBILITY PRINCIPLES, AND CHOICE OF LAW REQUIREMENTS

Canon VIII states that if a Canon provision conflicts with state or federal
constitutional, statutory, decisional, or administrative rules, those rules
take priority if it is not possible to give effect both to the rules and to the
Canons. For example, Canon II prescribes disclosure standards, as does the
North Carolina International Commercial Arbitration and Conciliation Act
(ICACA), the North Carolina RUAA, and the revised North Carolina Fam-
ily Law Arbitration Act (FLAA). The ICACA, RUAA, and FLAA disclosure
standards would take precedence in cases governed by those statutes.

If there are ethical standards that apply to an arbitrator in any other ca-
pacity, such as ethical rules governing attorney conduct, Canon VIII says
these standards should be read in pari materia, if possible, giving effect
to both the Canons and the other rules. If the arbitrator is subject to other
arbitrator ethics rules, the Canons govern if there is a conflict, except that
this rule of “primacy” does not apply to disclosure principles contained in
Canon II or to payment principles contained in Canon VI. Canon VIII also
declares that the Canons apply to arbitrations in North Carolina, to arbi-
trations administered by a court in North Carolina, to arbitrations where
parties choose this state’s law exclusive of conflict of laws principles in the
contract, or if it is determined that North Carolina law (exclusive of conflicts
principles) applies regardless of the location of the arbitration.

ENFORCEMENT OF THE CANONS

Although there is no express provision for enforcement of the Canons
under North Carolina law, the senior resident superior court judge or the
chief district court judge who is responsible for administering the court-
annexed arbitration program in a particular district can exercise influence
over an arbitrator’s compliance with the Canons. The judge approves the
arbitrator list and must approve party-requested arbitrators not on the list.
Inherent in this authority is the discretion to remove arbitrators from the
list, which a judge can do if an arbitrator runs afoul of the Canons. If a judge
finds that an attorney acting as an arbitrator violates the Revised Rules of
Professional Conduct in addition to the Canons, the judge can report that
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lawyer to the North Carolina State Bar, just as in any case where there is a
Rules violation. A serious violation of the Canons could be a basis for setting
aside an award.

Use of the Canons in Other Forums and
in Arbitrations by Agreement

There are no local rules for court-annexed arbitration in the federal
courts in North Carolina. Those courts generally use mediation rather than
arbitration as an ADR procedure. If a federal district court order approves
court-annexed arbitration instead of mediation, it can impose the Canons
(or a variant of them) as standards for the arbitrator in the case. The Canons
are not binding as law in a federal district court case, unless the court adopts
them by order for a case or under a local rule of court. Parties considering
court-annexed arbitration as the ADR technique in a federal case should
consider submitting the Canons or a variant of them as part of a draft refer-
ence order.

Although mediation and neutral evaluation are the preferred North Caro-
lina Industrial Commission ADR techniques, upon motion, the Industrial
Commission may order a case to court-annexed arbitration. If the motion
is granted, the Industrial Commission can order that the Canons apply to
the proceedings. Arbitrations in other state administrative agency cases also
may incorporate the Canons by reference.

The most common use of the Canons, apart from court-annexed arbi-
tration, is in arbitration by the parties’ agreement. A handbook for family
law arbitrations pursuant to North Carolina’s Family Law Arbitration Act
(FLAA), 2006 Revised Handbook: Arbitrating Family Law Cases Under the
North Carolina Family Law Arbitration Act as Amended in 2005, is available
from the North Carolina Bar Association and on its website and includes a
form (in volume 1) to incorporate the Canons by reference, along with any
desired amendments. The form can also be used to incorporate the Canons
into other arbitrations by agreement. Incorporation by reference is the pre-
ferred method, but parties may write the Canons into a contract verbatim or
with appropriate changes.

The question of whether violation of a Canon justifies setting aside an
arbitral award may arise when the Canons apply as a result of the parties’
agreement, or through adoption by a tribunal that has authority over the
arbitration. In ANR Coal Co. v. Cogentrix, Inc., the United States Court of
Appeals for the Fourth Circuit held that provisions of the FAA, which gov-
erned the dispute, supplied the sole criteria for setting aside an award.!°
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Thus, reference to an ethics rule violation was not enough to justify setting
aside the award. The decision in the ANR case follows Canon VIII’s primacy
rules, giving precedence to the governing statute. If a Canon coincides with
legislated set-aside standards, the Canon might provide additional sup-
porting authority. At the time of publication this issue had not arisen in the
North Carolina courts.

Other Arbitrator Ethics Rules

As previously noted, the Canons do not bind parties considering arbitra-
tion by agreement unless parties contract for their standards. Subject to
statutory limitations, parties may agree on different standards, although
prospective arbitrators might refuse to serve under those terms.

The Canons are not the only arbitrator ethics rules. The ABA-AAA Code
is available for commercial disputes, and there are other rules parties can
use. Where common practice is to use other rules, particularly if there are
no great differences, a party might be advised to agree to those rules. An
example would be in commercial disputes where an agreement refers to the
AAA commercial arbitration rules and the AAA as the administering insti-
tution. However, where there are no commonly used arbitration rules, as
with FLAA-governed arbitrations, the Canons should be considered. There
is nothing to stop parties from agreeing to arbitration under the FAA, North
Carolina RUAA, or other legislation without arbitrator ethics standards, but
such a course of action is not recommended.

Conclusion

The North Carolina Canons of Ethics for Arbitrators apply to court-
annexed arbitrations in North Carolina. The North Carolina Bar Association
Dispute Resolution Section developed the Canons to fit those cases and as a
“one-size-fits-all” option for arbitrations in other settings. Parties consider-
ing these ADR options should examine the Canons for these purposes. Even
if an award cannot be set aside because of arbitrator misconduct based on
the Canons, the Canons are important and valuable in regulating arbitrator
conduct.

Maintaining Professionalism

The Standards of Conduct for Mediators and the Canons of Ethics for Arbi-
trators are at the core of ADR practice and should be second nature to all
ADR professionals throughout the state. Governing bodies like the North



Professionalism and Ethics in Dispute Resolution 155

Carolina Dispute Resolution Commission and the State Judicial Council,
along with the North Carolina Bar Association’s Dispute Resolution Section,
continue to make professionalism a high priority by providing advice, as-
sistance, and continuing education to assist practitioners in upholding these
standards. The DRC has recognized the importance of professionalism for
mediators, stating that “the Commission believes that all mediators must
remain committed to improving their knowledge and skills through self-
reflection, consumer assessment . . . and the completion of continuing me-
diator education hours.”!

There may be situations, especially in the context of mediations, when
the practitioner encounters circumstances where a course of action does
not seem to be clearly spelled out by the rules or standards. Sometimes
attorneys or parties are difficult to deal with. Sometimes a mediation that
shows promise of reaching settlement drags on beyond what seems like a
reasonable period of time. Occasionally, observers behave inappropriately.
The ADR practitioner who has internalized the rules and the core values
of his or her profession will instinctively meet such challenges with a cool
head and common sense, often balancing the exercise of authority with
old-fashioned good manners.!? Moreover, by utilizing the many resources
available through the DRC and the North Carolina Bar Association, ADR
practitioners can better understand, achieve, and maintain the high stan-
dards that are expected of them. In the process, they will continue to solidify
and expand opportunities for their profession.

NoOTES

1. See generally “Continuing Education for Mediators,” N.C. Dispute Resolution
Commission, The North Carolina Court System,
http://www.nccourts.org/Courts/CRS/Councils/DRC/Education.

2. This emphasis on professionalism became institutionalized on September
22, 1998, with the establishment by the North Carolina Supreme Court of the
Chief Justice’s Commission on Professionalism, whose primary obligation is to
enhance professionalism among the state’s lawyers. The Commission is required
“to provide ongoing attention and assistance to ensure that the practice of law
remains a high calling, dedicated to the service of clients and the public good.”
Melvin F. Wright was hired as the Commission’s Executive Director in November
1999.
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3. Advisory Opinion of the N.C. Dispute Resolution Commission, Opinion
Number 01-03, http://www.nccourts.org/Courts/CRS/Councils/DRC/
Documents/01-03_final.pdf.

4.1d.

5. See N.C. Gen. Stat. §§ 7A-38.1, -38.4, and -38.3.

6. Non-attorneys should consult Guidelines for the Ethical Practice of Mediation
and to Prevent the Unauthorized Practice of Law, developed by the North Carolina
Bar Association’s Dispute Resolution Section Task Force on Mediation and the
Unauthorized Practice of Law. The Guidelines, approved by the North Carolina
Bar Association Board of Governors on June 17, 1999, may be downloaded from
the DRC’s website at http://www.nccourts.org/Courts/CRS/Councils/DRC/
Documents/UnauthorizedPracticeof Law.pdf. It also may be obtained from the
Dispute Resolution Section by contacting the North Carolina Bar Association.

7. Substantive conversations are ones that go beyond discussion of the general
issues in dispute, the identity of participants, and administrative issues and are
those of which a party has some expectation of confidentiality. The prohibition
regarding future advice and representation applies not just to the mediator, but
also to the mediator’s professional partners or co-shareholders.

8. The Commission’s website can be accessed at http://www.ncdrc.org. This
URL is automatically redirected to the website of the North Carolina Court
System, http://www.nccourts.org/Courts/CRS/Councils/DRC/Default.asp.

9. 350 N.C. 877 (2000).

10. 173 F.3d 493, 497-501 (4th Cir. 1999).

11. “Continuing Education for Mediators,” supra note 1.

12. The North Carolina Bar Association Dispute Resolution Section’s news-
letter, The Peacemaker, publishes the entertaining and enlightening feature “Ms.
Mannerly Mediator,” which shows how the MSC Rules and the Standards of
Professional Conduct for Mediators provide guidance in dealing professionally
with a number of challenging “real life” mediation dilemmas.
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Summaries of the Dispute Resolution Commission’s
Ethics Opinions

ADVisOrRy OPINION NUMBER 99-01

Once a case has been ordered to mediation, a mediator has a duty to as-
semble the parties and hold the conference prior to the deadline for comple-
tion. A mediator may not simply report an impasse based on a representation
by the parties that the case cannot be settled.

ADVISORY OPINION NUMBER 00-02

It is preferable for parties to physically attend a mediation conference
rather than to participate by telephone. A mediator should not waive or
modify the attendance requirement absent some compelling reason to do so.

ADVisory OPINION NUMBER 01-03

Confidentiality is integral to the success of the mediation process. Media-
tors should be vigilant in their efforts to preserve confidentiality and should
not give affidavits or testify in court as to statements and conduct occurring
in connection with a mediation unless the communication is permitted by
an exception set forth in a statute or Standard.

ADVIisOrRY OPINION NUMBER 03-04

It is discretionary with individual mediators as to how long they retain
mediation files, and mediators should consider confidentiality concerns in
making decisions regarding file retention.

ADVisORY OPINION NUMBER 03-05

As long as he or she does not reveal any confidential information, a me-
diator may, following an impasse, continue to assist a party or parties who
contact the mediator in an effort to revive discussions or to clarify some-
thing that was said at mediation. If the mediator believes that the party who
contacted him or her has a motive other than settlement, the mediator is not
obligated to respond or to involve himself or herself further in the matter.

Apvisory OPINION NUMBER 04-06

A mediator who conducts a mediation for a couple that is separating
may not thereafter represent either the husband or the wife in divorce
proceedings.
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ADVISORY OPINION NUMBER 04-07

Upon learning that a bankruptcy petition has been filed in a case, a me-
diator shall report to the court that the bankruptcy has been filed and shall
request that the judge who referred the matter to mediation advise the me-
diator as to whether he or she should hold the conference.

ADVIsORY OPINION NUMBER 05-08
It is the duty of the mediator, and not that of the parties, to schedule the
mediation within the timeframe established by the court for completion.

Apvisory OrPINION NUMBER 06-09

The mediator has a duty to warn parties when confidentiality is breached
and parties are at financial or other risk because of the breach. The situa-
tion which gave rise to this opinion involved financial information that was
removed from a mediator’s laptop during service and that could not be re-
located and restored.

Apvisory OPINION NUMBER 06-10

MSC Rule 4.A.(1) addresses who shall attend a conference. Pursuant
to Rule 6.A.(1), the mediator has discretion to determine who else may be
present. If there is a dispute between the parties regarding whether an indi-
vidual may attend, it is best practice for the mediator to try and mediate the
matter first. If the mediator cannot help the parties reach an agreement on
the issue, then the mediator should make a determination as to whether the
individual in question may attend.

ADVISORY OPINION NUMBER 07-11

Mediator failed to reduce the terms of an agreement reached in media-
tion to writing in accordance with MSC Rule 4.A.(2) and 4.C. Moreover,
mediator should not have reported to the Senior Resident Superior Court
Judge in his Report of Mediator that the case had been settled when there
was no writing. Mediator should have accompanied the parties on their site
visit to ensure that all the details were ironed out and then assisted them in
reducing their agreement to writing.

ADVIiSORY OPINION NUMBER 07-12

A court-appointed mediator distributed a copy of an agreement to medi-
ate and asked the parties to sign it prior to their mediated settlement confer-
ence. The agreement contained terms that modified and even ran counter to
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program rules and the Standards of Professional Conduct for Mediators. The
Commission determined that a court appointed mediator may not, through
the use of an agreement to mediate, modify program rules or the Standards.

ADVisOrRY OPINION NUMBER 07-13

A mediator should not compromise his/her neutrality by overtly accusing
a party of being untruthful during mediation or by using language tanta-
mount to such an accusation. A mediator should not confront a party in a
hostile or abusive manner. Such actions compromise the mediator’s neutral-
ity. A mediator should not use profane language during mediation even if
the parties or their lawyers are using such language.

Apvisory OPINION NUMBER 08-14

This Advisory Opinion addresses a proposal to form a panel of volunteer
mediators willing to serve pro bono in mediations involving clients of legal
services organizations. The Opinion discusses fees, including disclosure of
waiver and negotiation of the shifting of payment to another party, both in
the context of service on the proposed panel and in the context of any other
mediation where a mediator has agreed to serve pro bono or for a reduced
fee relative to at least one party.

ADVISORY OPINION NUMBER 08-15

During a Clerk-referred mediation of a dispute over who should serve as
an estate’s administrator/fiduciary, the mediator agreed to allow the par-
ties to appoint him as the administrator/fiduciary. The Commission believes
that soliciting or even accepting such an appointment at the insistence of the
parties can create the impression that the mediator manipulated the media-
tion process with the ultimate goal of furthering his or her own interests,
e.g., receiving the administration fees. A mediator should remain focused
exclusively on his or her role as mediator and should not solicit or accept
such an appointment.

Apvisory OriNiON NUMBER 10-16

During a caucus session held during the mediation of a family financial
dispute, the wife and her attorney told the mediator confidentially that they
had intentionally failed to disclose the existence of a valuable marital asset
on their inventory affidavit. The mediator asks whether the mediation can
continue in the face of this nondisclosure. The Opinion provides that, in
these circumstances, the best practice would be for the mediator to engage
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the offending party and encourage her and her attorney to disclose the asset.
If they refuse, then the mediator must terminate the session and withdraw
from the mediation without violating the requirements of confidentiality.

ADvVISORY OPINION NUMBER 10-17

A mediator is not precluded from serving as an arbitrator in a case that
he or she has previously mediated. This Opinion distinguishes the situation
where a mediator transitions to the role of arbitrator from the situation where
amediator becomes a fiduciary. Opinion # 8-15 addresses the latter situation
and advises that mediators should not solicit or accept an appointment as a
fiduciary when that appointment flows from the mediation process. Opin-
ion #10-17 provides guidance on making the transition from mediator to
arbitrator.

ADVISORY OPINION NUMBER 11-18

Reports of Mediator serve an important case management function for
the courts. If not filed timely, the efficiency that the MSC program provides
to the courts is compromised. Therefore it is the duty of all mediators to
promptly file a Report with the court at the conclusion of the mediation
process. This opinion was initiated by the Commission issuing a reprimand
to an experienced mediator for failing to file his Reports correctly over an
extended period of time.

ADVisOrRYy OPINION NUMBER 11-19

A party-selected, certified family financial mediator postponed a media-
tion due to one party being unable to pay his required advance deposit. A
judge later dispensed with mediation after determining that the party could
not pay her share of the mediator’s fee. The Commission determined that
while under FFS Rule 7 mediators and parties may agree on compensation,
once retained FFS Rule 8 (which limits a mediator’s fee arrangement if a
party cannot pay) controls. Therefore a mediator should not refuse to con-
duct a mediation due to a party’s inability to pay. Additionally, motions to
dispense should not be allowed simply due to a party’s inability to pay.

ADVIsSORY OPINION NUMBER 11-20
An attorney or non-attorney mediator who is also a notary public may
notarize an agreement resulting from a mediation that he or she conducted.
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ADVisOrRY OPINION NUMBER 12-21

When a mediator is asked by one party to a mediation to review docu-
ments in advance of the conference, a mediator may charge for the time
spent in that review. However, to maintain neutrality, the mediator should
obtain permission of all parties before undertaking the review, even if one
party offers to pay the entire fee associated with the review. Mediators are
urged not to charge for routine document review, such as short case sum-
maries or briefs.

ADVISORY OPINION NUMBER 12-22

Standard III of the Standards of Conduct for Certified Mediators places
a duty of confidentiality on mediators but not on anyone else involved in
the mediation. The parties and their counsel are free to talk to the public
or press about statements or conduct occurring in the mediation. Mediators
should make it clear that it is the mediator, not the parties, who has a duty
of confidentiality.

ADVISORY OPINION NUMBER 12-23

Program enabling legislation provides for mediator testimony at State
Bar disciplinary hearings regarding an attorney’s conduct in mediation.
However, where no subpoena is involved, the Commission does not read the
legislation broadly to permit mediators to answer a State Bar investigator’s
questions in preliminary stages of an investigation. A note following the
Opinion addresses situations where an attorney-mediator is him or herself
the subject of the investigation.
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MEDIATION OF CIVIL CLAIMS

CHAPTER TWELVE

The Mediated Settlement Conference
Program in North Carolina’s
Superior Courts

“['T]o be a good mediator you need more than anything patience,
common sense, an appropriate manner, and goodwill. You must make
yourself liked by both parties, and gain credibility in their minds.
1o do that, begin by explaining that you are unhappy about the bother,
the trouble and the expense that their litigation is causing them.
After that, listen patiently to all their complaints.

They will not be short, particularly the first time around.”

—Prior of St. Pierre, The Charitable Arbitrator (1666)

Program Design

The North Carolina legislature established the Mediated Settlement Con-
ference Program (MSC Program) in the state’s superior courts to facilitate
early settlement of civil cases and to make civil litigation more economi-
cal, efficient, and satisfactory to litigants. The Rules of the North Carolina
Supreme Court Implementing Statewide Mediated Settlement Conferences
in Superior Court Civil Actions (MSC Rules), promulgated under North
Carolina General Statutes Section 7A-38.1, require senior resident superior
court judges to order pretrial mediated settlement conferences in civil ac-
tions, except those actions in which a party is seeking the issuance of an ex-
traordinary writ or is appealing the revocation of a motor vehicle operator’s
license. During a mediated settlement conference, a neutral third party, the
mediator, meets with the parties to help them discuss and resolve the issues

16§
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in dispute without the need for protracted litigation and trial. If the dispute
cannot be resolved, then the case proceeds to trial.

Although mediated settlement conferences are mandated by statute and
are the default procedure in superior court, the parties may request the use
of an alternative settlement procedure if all agree to the alternative process
and if the procedure is one that is authorized by the Supreme Court or by
local court rules. Such a request is made by motion to the senior resident
superior court judge in the judicial district in which the case is pending. The
MSC Rules are not intended to limit or prevent the parties from voluntarily
engaging in other types of settlement procedures at any time before or after
those ordered by the court, including binding or non-binding arbitration.

Key Features of the MSC Program

Two key aspects of the Mediated Settlement Conference Program set it
apart from other dispute resolution programs in use in North Carolina. First,
the Program is designed as a “user pay” program; that is, the litigants—
not taxpayers—compensate the mediator for his or her services. Second, in
the MSC Program the parties have an opportunity to choose their mediator.
Designation of a mediator by the parties was seen by the Program’s designers
as a “quality control” device in a system where mediation providers are inde-
pendent contractors, not employees of the state. The court appoints a media-
tor only in instances where the parties fail to make a designation, cannot
agree upon a mediator, or request that the court make a selection for them.

Characteristics of Mediated Settlement Conferences

The term “mediated settlement conferences,” as used in North Carolina
General Statutes Section 7A-38.1, refers specifically to mediated settlement
conferences in the superior courts of North Carolina. The term was not in-
tended to distinguish the general settlement process from what many con-
sider a “pure” form of mediation, but rather to help gain acceptance in the
legal community for a new concept: court-ordered mediation. What some
might have seen as a potentially threatening innovation was recast as the
familiar (if seldom used) settlement conference.

The mediated settlement conference is a mandatory event in the life
of a civil case in the superior courts of North Carolina. The parties, their
attorneys, and others with settlement authority (including insurance com-
pany representatives) are required to attend. However, the process itself is
entirely voluntary. There is no requirement to negotiate in good faith or to
negotiate at all. The mediated settlement conference process has proven
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successful because the decision makers and their advisors are required to
attend and to work with the assistance of a trained mediator.

A typical conference begins with the parties working together in a “gen-
eral session,” at which the parties present their respective positions in the
case and exchange any relevant information that was not provided during
the discovery process. After the general session, the parties usually sepa-
rate and meet with the mediator in “private sessions,” sometimes referred
to as “caucus sessions.” During these sessions the mediator helps the parties
analyze their positions, think through their needs, and develop options and
proposals for settlement. Much of the time spent in mediated settlement
conferences is in private sessions, with the mediator shuttling between the
parties. Although the parties often return to general sessions, particularly in
complex business cases, private sessions are seen as necessary components
of a negotiating process. (The heavy reliance upon private sessions in medi-
ated settlement conferences is probably due to the fact that most litigants
view their case analysis as private information.) The typical conference is
completed in one session usually lasting between two and four hours.

Program Operations

The North Carolina General Assembly charged the Supreme Court of North
Carolina with adopting rules to implement the pilot MSC Program, and
rules were first adopted in October 1991. The MSC Rules were revised after
the Program was approved for statewide expansion in July 1995 and have
been modified over the years as mediators and court personnel have gained
a deeper appreciation of the mediation process and how it can be more ef-
fectively utilized in the courts. Copies of the MSC Rules are available on
the website of the North Carolina Dispute Resolution Commission (DRC
or Commission)! or through the DRC’s office. Many superior court judicial
districts have also adopted local rules, which supplement the MSC Rules.
The framework for the MSC Program’s operations as set forth in the MSC
Rules is discussed below, along with some practical tips for mediators and
attorneys.

Prior to Mediation

CONSULTATION WITH CLIENTS AND OPPOSING PARTY

The Rules place a duty on attorneys, upon being retained, to advise their
client(s) regarding the settlement procedures available to them under MSC
or local rules and to attempt to reach an agreement with opposing counsel
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as to which settlement procedure they will utilize in the case. Most attor-
neys and their clients choose the default procedure of mediated settlement
rather than selecting an alternate procedure.

INITIATING THE CONFERENCE

The MSC Rules provide that the senior resident superior court judge of
the judicial district in which a civil action is filed shall issue a written order
requiring all parties, attorneys, and insurance company representatives to
attend a pretrial mediated settlement conference. The only cases exempted
from referral are those actions in which a party is seeking the issuance of an
extraordinary writ or is appealing the revocation of a motor vehicle opera-
tor’s license. The order must be issued as soon as practicable after the time
for the filing of answers has expired. The deadline for completion of the
conference is set by the judge at not less than 120 days or more than 180
days after issuance of the order. In districts that use scheduling conferences
or orders pursuant to local rule, the MSC Rules require the senior resident
superior court judge or his or her designee to set a completion date well in
advance of trial. The deadline should be set at the scheduling conference or
in the scheduling order or notice.

MoOTION TO DISPENSE WITH MEDIATED SETTLEMENT

CONFERENCE

For good cause, parties who have been referred to mediated settlement
may move the senior resident superior court judge to dispense with the pro-
cess. Good cause may include, but is not limited to, the fact that the parties
have already participated in a settlement procedure or have elected to re-
solve their case through private arbitration. The fact that parties are indigent
or live at considerable distance from the location of the conference should
not be an impediment to mediation, and the MSC Rules address these situ-
ations. For example, Rule 4 provides for telephone participation, and Rule 7
provides that the mediator must waive fees for parties determined indigent
by the court. As a practical matter, most judges have been reluctant to grant
motions to dispense with mediation.

MEDIATOR SELECTION OR APPOINTMENT

One of the hallmarks of the MSC Program is that parties are given an
opportunity to select or “designate” their mediator. Only in instances where
the parties take no action to designate a mediator or cannot agree on their
choice and ask the court for assistance does the court intervene and appoint
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a mediator. The MSC Rules provide that where the conference is initiated
by court order, the parties have twenty-one days to designate a mediator
and report their choice. Where the conference is initiated by local rule, the
deadline for designation also is established by local rule. A Designation of
Mediator form is used to notify the court of the parties’ selection. The same
form can also be used to request court appointment of a mediator if the par-
ties cannot agree on one.

The Rules require that only certified mediators may serve the MSC Pro-
gram (i.e., training and certification are required whether the mediator is
serving pursuant to the parties’ selection or a court appointment). The quali-
fications for mediator certification are set out in the MSC Rules. North Caro-
lina licensed attorneys, attorneys licensed in other states, and non-attorneys
are all eligible to be certified if they possess the requisite education and work
experience; complete the training, observations, and other requirements set
forth in MSC Rule 8; and demonstrate that they are of good moral character.
Alist of certified mediators is posted on the DRC’s website. Each mediator’s
individual listing, or “Mediator Profile,” includes contact information, avail-
ability by judicial district, and biographical information submitted by the
mediator. The DRC has also published on its website a “Guide to Selecting a
Mediator,” which offers tips to attorneys and pro se parties on what to look
for in a mediator and how to best utilize the Commission’s website to locate
mediators.

If the parties do not designate a mediator within the twenty-one-day
period established by the MSC Rules or the deadline for mediator selection
set by local rules, or if they report that they cannot agree on a mediator, the
senior resident superior court judge will appoint a certified mediator to con-
duct their conference. In making appointments, judges are to rotate down
the DRC’s list of certified mediators available for appointment in the judicial
district, departing from a strict rotation only when there is good cause to do
so. Certified mediators who do not reside in the judicial district or a county
contiguous to the judicial district may be included in the rotation only if, on
an annual basis, they have informed the judge in writing that they agree to
travel to the district to mediate cases.

Parties who do not submit the Designation of Mediator form within the
appropriate time frame and then seek to substitute their selection for a me-
diator appointed by the senior resident superior court judge are required to
pay a $150 substitution penalty to the mediator appointed by the court and
to provide proof of that payment to the court before the substitution may
occur. This penalty is intended to encourage parties to submit their form
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in a timely fashion, thus minimizing the frustration and inconvenience for
court staff and court-appointed mediators alike. The DRC has adopted an
approved form for requesting substitutions.

SCHEDULING THE MEDIATED SETTLEMENT CONFERENCE

The Mediator as Case Manager

Once selected, by agreement or appointment, the mediator becomes the
case manager for purposes of scheduling the mediation conference and
reporting its results to the court. The MSC Rules give the mediator respon-
sibility for scheduling the conference, for reserving a location, and for giv-
ing timely notice of the date, time, and location to the persons and entities
required to attend. The mediator must make a good faith effort to schedule
the conference at a time convenient for the parties. The MSC Rules specify
that the mediation must be held in a public place or a location agreed to by
the parties. Most conferences are held in the offices of one of the lawyers
involved in the case or the office of the mediator. If a mediator is advised
that there may be safety concerns, he or she will likely hold the mediation
in a courthouse or other secure facility. The mediator must schedule the
conference for a date prior to the deadline for completion established by the
court’s order.

Requests for Extensions

The MSC Rules provide that a senior resident superior court judge may
extend a deadline for completion of the conference upon the judge’s own
motion, upon stipulation of the parties, or upon suggestion of the mediator.

A party or parties may ask their mediator to reschedule a conference as
long as the proposed new date is prior to the deadline for completion set by
the court. (As noted above, only the court may extend a deadline past the
completion date.) The mediator and the opposing attorney(s) must agree
to the postponement. The DRC has warned mediators that there should be
a compelling reason for such a request, even if the new date is before the
deadline, since one of the main purposes of the MSC Program is to expedite
settlement of cases. Postponements frequently work to the opposite effect,
especially when no compelling reason exists for the delay. In requesting
a postponement, parties should be aware that the MSC Rules provide for
postponement fees to be assessed against a party who seeks to reschedule a
conference without good cause. The penalty will be higher if the request is
made on short notice and just prior to the scheduled date for the conference.
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PREPARING THE CLIENT FOR MEDIATED SETTLEMENT

An attorney should plan to spend time with his or her client prior to me-
diation, explaining what will happen at the conference and encouraging the
client to come prepared to cooperate and to collaborate. A brochure about
the MSC process, designed especially for litigants, is available from the
DRC. Copies are provided at no charge to the parties and to law offices. The
DRC'’s website also provides information about mediated settlement and
the MSC Program. A visit to the website or a quick reading of the brochure
can reinforce the information an attorney conveys about the MSC process
during discussions with the client.

Prior to mediation, the attorney should also discuss a settlement range
with the client and determine which issues are negotiable and which are
not. Lastly, the attorney should advise the client that he or she will need
to pay for the mediator’s professional services at the conclusion of the con-
ference, as provided in the MSC Rules, and advise him or her to bring a
checkbook to the mediation.

ATTORNEY PREPARATION FOR MEDIATED SETTLEMENT

Careful preparation by counsel can help to ensure that the mediation
process will benefit the client. The following steps are essential prior to a
mediated settlement conference:

« Complete sufficient discovery to form an educated opinion of
what the case is worth and to document that opinion for opposing
counsel.

« Arrange for settlement authority. If the client is a corporation
or other form of business entity, the attorney should make sure
that the representative sent to mediation has authority to decide
whether, and on what terms, to settle the action. If an insurance
carrier is involved, the defense attorney should seek to ensure
that a claims manager or experienced adjuster is present and has
authority either to make a decision on behalf of the carrier or to
negotiate and to communicate during the conference with persons
who have decision-making authority.

« Develop a strong presentation.

« Prepare a checklist of all items that, from the client’s perspective,
need to be discussed and resolved for agreement to occur.
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At the Mediated Settlement Conference
ATTENDANCE

Who Must Attend
The MSC Rules provide that the following persons must attend the con-
ference:

« All individual parties;

« A representative of any governmental or corporate entity that is
a party, who is not the entity’s outside counsel and has authority
to decide whether and on what terms to settle the case, or can
communicate with persons who do have authority;

« At least one counsel of record for each party; and

* A representative of each liability insurance carrier, uninsured motor-
ist insurance carrier, and underinsured motorist insurance carrier
that may be obligated to pay all or part of any claim presented in
the action. The representative, who may not be the carrier’s outside
counsel, must have authority either to make decisions on behalf of
the carrier or to negotiate on behalf of the carrier and to communi-
cate with persons who do have decision-making authority.

Also, any party or attorney who has received notice of a lien or other
claim upon proceeds recovered in the action must notify the lien holder or
claimant of the date, time, and location of the mediated settlement confer-
ence and request his or her attendance at the conference.

Those who attend the conference should remember that mediated settle-
ment, while an informal proceeding, is still a court-ordered event. Attend-
ees should behave courteously and decorously. If litigants do not feel that
the conference has given them the benefit of “their day in court,” they may
not be inclined to settle.

Waiver/Modification of the Attendance Requirement

Modification or waiver of the attendance requirement is allowed only:
(1) by agreement of all parties, other persons required to attend, and the
mediator, or (2) by order of the senior resident superior court judge upon
motion of a party and notice to all parties and persons required to attend.
Such requests may be made, for example, when one or more persons re-
quired to attend wish(es) to participate by telephone (as when a party or
adjuster is located at a considerable distance from where the conference is
scheduled to be held) or seek(s) to be excused from attending. However, the
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DRC strongly favors physical attendance by the parties and representatives.
Physical attendance gives parties an opportunity to come face-to-face with
the other side, and to hear opposing views of the facts in dispute and the
other side’s assessment of the case. It also allows parties to be active par-
ticipants in formulating offers and counteroffers and gives them a sense of
ownership of any agreement reached during the conference. Thus, the DRC
has issued an Advisory Opinion cautioning that the attendance requirement
should not be casually waived or modified, even if all parties consent.?

Sanctions for Failure to Attend

The MSC Rules authorize a superior court judge to impose monetary or
contempt sanctions on any person required to attend a conference, who,
without good cause, fails to do so. MSC Rule 5 specifically provides that a
superior court judge has the discretion to require such a party to pay the
mediator’s fees and related expenses.

AUTHORITY AND DUTIES OF THE MEDIATOR

The mediator alone has the authority to control the conference, not the
parties or their attorneys. The MSC Rules permit the mediator to communi-
cate privately with any participant or counsel prior to or during the session.
If prior communications have occurred, the mediator must disclose that fact
at the beginning of the conference.

The MSC Rules specify a list of topics the mediator must discuss at the
beginning of the conference to explain the mediation process to the parties.
The mediator also must advise the participants of any circumstance bearing
on his or her possible bias, prejudice, or partiality. When appropriate, it is
the mediator’s responsibility to declare an impasse in the proceedings. In
determining whether an impasse has been reached, the MSC Rules provide
that the mediator is to consider the wishes of the parties.

FINALIZING THE AGREEMENT

If an agreement is reached at the MSC, the MSC Rules require that it
be reduced to writing and signed by the parties. North Carolina General
Statutes Section 7A-38.1 provides that an agreement reached at mediation
is not enforceable unless it is reduced to writing.

COMPENSATION OF THE MEDIATOR
The mediator is to be compensated for his or her services at the conclusion
of the conference. A party-selected mediator’s fees are established by agree-
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ment of the parties and the mediator. The fees of court-appointed mediators,
however, are capped. At the time of publication, court-appointed mediators
receive $150 per hour for mediation services plus a one-time per case admin-
istrative fee of $150. The administrative fee, unlike the fee for professional
services, is due upon the appointment of the mediator, although as a practi-
cal matter that fee generally is also paid at the conclusion of the conference.

If a case scheduled for mediation is rescheduled without good cause, the
party seeking to reschedule must pay a postponement fee of $150 in addi-
tion to the one-time per case administrative fee. “Good cause” is defined as
a situation over which the party seeking the postponement has no control,
including, but not limited to, a party or attorney’s illness, a death in a party
or attorney’s family, or a sudden and unexpected demand by a judge that
a party or attorney for a party appear in court. If a case is rescheduled just
before the mediation is to occur, the penalty is higher.

If the case settles prior to the scheduled date for mediation, the settlement
constitutes good cause as long as the mediator was notified of the settlement
immediately after it was reached and received notice of the settlement at
least fourteen calendar days prior to the date scheduled for mediation.

Unless otherwise agreed to by the parties or ordered by the court, party-
selected and court-appointed mediator fees are paid in equal shares by the
parties, except that multiple parties represented by the same counsel are
considered a single party under MSC Rules and pay a single share. MSC
Rules provide that willful failure to pay a mediator’s fee in a timely man-
ner, following notice and a hearing, may result in a contempt ruling and
monetary sanctions.

Under the MSC Rules, a party found by the court to be indigent is not
required to pay a mediator’s fees. An attorney representing an indigent party
may petition the senior resident superior court judge by filing a Petition and
Order for Relief from Obligation to Pay Mediator’s Fee. The determination of
indigence will be made subsequent to the mediation. In ruling on the motion,
the judge must not only apply the criteria enumerated in North Carolina Gen-
eral Statutes Section 1-110(a), but also must take into account the outcome
of the action and whether a judgment was rendered in the movant’s favor.

Following Mediation

REPORT OF MEDIATOR
The mediator is required to file a Report of Mediator (Report) with the
senior resident superior court judge within ten days of the conclusion of the
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conference. A Report must be filed whether or not a mediation was actu-
ally held. Recent revisions to MSC Rules also require the mediator to file
a Report in cases that he or she mediates that are filed in superior court,
but have not been ordered to mediation (i.e., cases filed that are voluntarily
mediated). The Report advises the court who attended the conference and
states the outcome: mediation not held, case settled pre-mediation, case
settled at the conference, or parties reached an impasse. When a mediator
reports a case settled either prior to, at, or during a recess of a conference, he
or she must also indicate whether a voluntary dismissal or consent judgment
will be filed in the case and provide the name, address, and telephone of the
person who will file the closing document. In addition, the mediator must
advise the parties that MSC Rule 4.C. requires that their consent judgment
or voluntary dismissal be filed with the court within thirty days (or within
ninety days if the state or a political subdivision of the state is a party to the
action). Court staff use information contained in the Reports to help man-
age the court’s docket. They also use the information to track program per-
formance. Court staff members extract information from the Reports each
month and forward it to the Administrative Office of the Courts (AOC). The
AOC compiles the monthly caseload and outcome data submitted by indi-
vidual districts for publication in an annual report. The DRC also distributes
copies of the compiled caseload statistics along with its own annual report to
senior resident superior court judges, members of the legislature, officials of
the North Carolina Bar Association and the State Bar, the DRC’s appointing
authorities, and others.

The DRC takes mediator case management responsibilities, including re-
porting, very seriously. Mediators who do not file their Reports, or do not file
them on time, risk discipline by the Commission and are subject to sanctions
by the senior resident superior court judge to whom they failed to report.

WHEN AN AGREEMENT FALLS APART

Occasionally a party will seek to renege on a settlement agreement.
Under the MSC Rules, when a party reneges on an agreement reached at a
settlement conference, an attorney cannot subpoena the mediator to testify
about what occurred at the mediation, or to discuss or interpret the content
of the agreement. In such cases, North Carolina General Statutes Section
7A-38.1() limits mediator testimony as follows:

... No mediator shall be compelled to testify or produce evidence con-
cerning statements made and conduct occurring in a mediated settle-
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ment conference in any civil proceeding for any purpose, including
proceedings to enforce a settlement of the action, except to attest to
the signing of any such agreements, and except proceedings for sanc-
tions under this section, disciplinary hearings before the State Bar or
any agency established to enforce standards of conduct for mediators,
and proceedings to enforce laws concerning juvenile or elder abuse.

If the attorney senses that there has been a true misunderstanding of the
terms reached, he or she may want to invite the other side to meet with the
mediator again in an effort to clarify the situation and to head off a motion
to set aside or enforce the agreement.

WHEN IMPASSE RESULTS

An impasse is sometimes inevitable. When the conference ends in im-
passe but on a positive note, it often is possible to informally continue the
dialogue begun at the mediation and ultimately settle the case without
trial.

Oversight
Program Oversight

A senior resident superior court judge has broad administrative author-
ity over the Mediated Settlement Conference Program operating in his or
her district. Judges may also adopt local rules to supplement the Supreme
Court’s Rules for the MSC Program.

The Dispute Resolution Commission is charged with certifying media-
tors to conduct mediated settlement conferences in superior court and with
regulating the conduct of mediators serving the MSC Program.® The DRC
also serves as a “sounding board” for those involved in the MSC Program,
working with court personnel, lawyers, mediators, insurance carriers,
litigants, and others to improve the Program. In response to suggestions
received from interested parties, the DRC often recommends additions or
revisions to the MSC Rules.

On July 13, 2000, the Supreme Court authorized the State Judicial Coun-
cil to establish an ADR Committee for Dispute Resolution as an “umbrella”
agency for dispute resolution in North Carolina. The ADR Committee helps
the Supreme Court set policies for dispute resolution in the state, including
policies for the MSC Program. The DRC assists this Committee by recom-
mending new rules and rule revisions for the MSC Program.
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Mediator Oversight

THE CERTIFICATION PROCESS

The Dispute Resolution Commission has certified a large and talented
pool of mediators. As of the date of this publication, there are nearly 2,000
mediator certifications. Of that number, more than 1,300 hold active or in-
active superior court certifications. While both attorneys and non-attorneys
may be certified to conduct conferences in superior court, the majority of
certified mediators serving the Program—roughly 85 percent—are North
Carolina-licensed attorneys.

An attorney applicant must be licensed to practice law in North Caro-
lina or some other state and must possess at least five years’ experience as
a judge, practicing attorney, law professor, or mediator, or have equivalent
experience. To complete the certification process an attorney applicant must
attend a forty-hour mediator training course, observe two mediated settle-
ment conferences, and pay a certification fee.

A non-attorney applicant must have significant mediation experience
plus at least four years of relatively high-level management, professional, or
administrative experience, or he or she must possess at least ten years of rel-
atively high-level management, professional, or administrative experience.
All non-attorney applicants must complete a forty-hour mediator training
course; complete six hours of training on North Carolina court organization,
legal terminology, civil court procedure, the attorney/client privilege, the
unauthorized practice of law, and common legal issues arising in superior
court; observe five mediated settlement conferences; provide three letters
of reference; and pay a certification fee.

The DRC has developed an application process that seeks to ensure ap-
plicants not only meet these basic criteria, but also demonstrate that they
are of the highest moral character. The DRC also certifies mediator training
programs and has adopted Guidelines that flesh out the curriculum for the
forty-hour superior court mediator training program set forth in the MSC
Rules and mentioned above.

STANDARDS OF PROFESSIONAL CONDUCT

Upon recommendation of the DRC, the Supreme Court of North Carolina
adopted “Standards of Professional Conduct for Mediators” on December
30, 1998. These Standards govern the conduct of mediators serving the MSC
Program. Under the Standards the mediator must: (1) maintain competency
in his or her professional skills; (2) remain impartial; (3) maintain confiden-
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tiality; (4) make reasonable efforts to ensure that each party understands
the mediation process and the role of the mediator; (5) respect and encour-
age the parties’ efforts to resolve their disputes on their own terms; (6) keep
his or her role as mediator separate from other professional roles and not
offer legal or other advice to the parties; (7) avoid conflicts of interest; and
(8) protect the integrity of the mediation process.

The Rules of the North Carolina Supreme Court for the Dispute Resolu-
tion Commission (DRC Rules) provide for enforcement of the Standards by
authorizing the DRC to investigate complaints brought against mediators,
to conduct hearings, and when necessary, to discipline a mediator. Copies
of the Standards, DRC Rules, and complaint forms may be obtained on the
DRC’s website or by contacting its office. The DRC Rules also discuss issues
of moral turpitude and fitness to practice and provide that mediators must
conduct themselves in such a way as not to discredit the DRC, the courts, or
the mediation process.

In an effort to serve mediators in their practice and to establish a more
uniform application of the MSC Rules, the DRC has adopted an Advisory
Opinion Policy that states mediators may seek either an informal (oral) or
formal (written) opinion on ethical issues or other dilemmas that arise in
the course of the mediator’s practice. The DRC publishes formal opinions in
its newsletter and posts them on its website.

The Role of the Attorney
Prior to Mediation

THE IMPORTANCE OF ATTITUDE

Success in an endeavor often stems from a positive attitude. If an attorney
is to be successful in mediation, it is important that he or she have confidence
in the process and an appreciation of the benefits derived from mediation.
It is also important for the attorney to be able to explain the advantages of
mediation to the client and to make him or her comfortable with the process.

THE ADVANTAGES OF MEDIATION

Reduced Time, Stress, and Expense

Proponents of mediation cite first among its virtues the fact that the
process can reduce time, stress, and expense. Mediated settlement con-
ferences shorten the filing to disposition time in contested cases by about
seven weeks.* Litigants are also spared the stress of protracted litigation and
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trial. This is a distinct advantage for most people. Many clients worry about
going to court, fear testifying, and dread the consequences of an adverse
ruling.

If successful, mediation may help contain the costs associated with litiga-
tion for litigants and for the legal system. Parties, particularly those with
limited resources, are spared the expense of lengthy litigation and trial.
Attorneys should also keep in mind that the traditional judicial system is
expensive to operate. Each time new judges are added to handle mounting
caseloads, judicial assistants, bailiffs, clerk staff, and courtrooms must also
be added. Mediated settlement is designed to relieve some of the resulting
strain on governmental resources. Mediation also aids the existing court
structure. When cases are resolved in mediation, judges can devote more
time to those civil cases that must be tried, or to criminal matters before
the courts.

Relationships Preserved

Another advantage of mediated settlement conferences is the role they
often play in preserving relationships (or rather, what is left of them) after
a case is filed. This may be less critical in superior court cases than it is in
district court family matters. However, an attorney should not overlook the
fact that there may be relationship issues in some superior court cases as
well. For example, mediation’s emphasis on cooperation and collaboration
may be just what is needed in a contract dispute between a wholesaler and
retailer in which the parties need assistance to resolve a misunderstand-
ing and do not want to alienate one another. Mediation may also be very
effective in the case of a failing business owned by family members or by
longstanding business partners. A party may need legal assistance in sorting
out and securing a fair share of the assets of the business, but may not want
to antagonize family members or lifelong friends in the process.

A cooperative and collaborative approach likewise may be effective
where competing public interests have clashed. Undoubtedly, parties such
as environmentalists, developers, agricultural interests, and governmental
agencies, with differing views on the current and future state of North Caro-
lina’s environment, are destined to meet over and over again. A consensus-
building approach to resolving their disputes—one that seeks to incorporate
and, as much as possible, accommodate all points of view—may help mini-
mize conflict and set the stage for better communication and increased co-
operation in the future.
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Privacy Preserved

In litigation, court files are generally open to the public and the press, and
sensational trials may attract local and even national or international at-
tention. Mediation, with its confidentiality protections, offers a much more
private, low-key approach to conflict resolution.

A reticent client, even one whose situation is not likely to pique the inter-
est of the public or press, may be fearful of appearing on the witness stand
before a judge or jury and publicly reliving the intimate details that led to
the filing of a medical malpractice, sexual harassment, or alienation of af-
fection case. A corporate representative may not wish to have information
about a company’s business plans, accounting records, or research and de-
velopment activity made public, and thus accessible to competing business
interests. A successful mediation will render such testimony unnecessary
and may eliminate the need to make such information public.

Except for some narrow exceptions, statements or conduct occurring in
mediated settlement conferences are not subject to discovery and are inad-
missible in any proceeding in the action or other civil actions on the same
claim.” In addition, Standard III of the Standards of Professional Conduct
for Mediators requires mediators to observe confidentiality in the broader
sense, prohibiting mediators from talking with the public or press about
what occurred at mediation. Standard III does not apply to parties or their
lawyers, but MSC Rule 4 forbids parties or their attorneys from recording
mediation proceedings, whether openly or surreptitiously.

Working with Pro Se Parties Made Easier

Although pro se parties are seen less frequently in superior court than
they are in district court, an attorney may find that mediation can be helpful
when pro se parties are involved. Many attorneys are uncomfortable han-
dling a case in which the other party to the litigation is not represented by
counsel. Even if the attorney’s client wants to settle the case, the attorney
may be uncomfortable in contacting the pro se party directly, or in having
the party come to the lawyer’s office to discuss settlement. Mediation can
make such situations less awkward. During mediation, the mediator will
secure a neutral place to conduct the mediation, and settlement discussions
will occur under the direction of the neutral facilitator.

Increased Control and Finality
Mediation offers parties the opportunity to decide how to resolve their
own dispute, rather than gambling that a judge or jury will rule in their
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favor. In mediation, the client is not likely to win on every point but is very
likely to achieve satisfaction on some issues. Litigation offers no such assur-
ances. Once a settlement agreement is signed the parties also have the secu-
rity of knowing that the dispute is over. They do not have to wait anxiously
through an appeals period or deal with the stress of initiating or resisting
an appeal. Experience has also shown that parties are more likely to comply
with agreements reached voluntarily, as opposed to decisions entered by
the court.

Improved Public Image

In recent years the legal profession has suffered from image problems.
Nearly everyone is familiar with “lawyer jokes,” and attorneys continue to
be a favorite target of comedians, talk show hosts, journalists, and many
others. Attorneys who participate in mediation programs can do much to
dispel the negative perception of attorneys as greedy, vicious, and unethical.
Because the mediation process stresses cooperation and works to save time
and money for all involved, mediation can, in a sense, serve as a good public
relations tool for the legal profession.

SELECTING THE MEDIATOR

An attorney engaged in the process of selecting a mediator will find no
shortage of talent from which to choose. A listing of certified superior court
mediators is posted on the Commission’s website. The Commission has
published a “Guide to Selecting a Mediator,” also available online, which
provides information about searching its lists and gives tips on selecting a
mediator. Because there is such a large group of mediators available, parties
and their attorneys should consider the selection of a mediator carefully.
Some factors an attorney may want to examine in selecting a mediator
follow.

Criteria for Selection

Professional Background and Education. The mediator is an expert in the
mediation process. Rarely does the mediator also need to be an authority on
the type of dispute at issue or the case law in question. Nevertheless, if the
case is an extremely complex one either factually or legally, an attorney may
be more comfortable with a mediator who has some command of the techni-
cal vocabulary, who understands the context in which the dispute arose, and
who appreciates the subtleties of the factual and legal issues raised by the
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parties. For example, parties who are involved in a complicated construction
defect case may want to locate an attorney-mediator with an undergraduate
background in engineering, or perhaps a non-attorney engineer mediator
who has testified in court and who is familiar with the legal terminology
and relevant case law.

Attorneys who are considering retaining such an “expert” as a mediator
should be aware, however, of Section V of the Supreme Court’s Standards of
Professional Conduct for Mediators:

V. Self-Determination: A mediator shall respect and encourage self-
determination by the parties in their decision whether, and on what
terms, to resolve their dispute, and shall refrain from being direc-
tive and judgmental regarding the issues in dispute and options for
settlement.

A. A mediator is obligated to leave to the parties full responsibility for
deciding whether and on what terms to resolve their dispute. He/
She may assist them in making informed and thoughtful decisions,
but shall not impose his/her judgment for that of the parties con-
cerning any aspect of the mediation.

C. A mediator shall not impose his/her opinion about the merits of a
dispute or about the acceptability of any proposed option for settle-
ment. A mediator should resist giving his/her opinions about the
dispute and options for settlement when he/she is requested to do
so by a party or attorney. Instead, a mediator should help that party
utilize his/her own resources to evaluate the dispute and the op-
tions for settlement.

This section prohibits imposing one’s opinions, advice and/or
counsel upon a party or attorney. It does not prohibit the mediator’s
expression of an opinion as a last resort to a party or attorney who
requests it and the mediator has already helped that party utilize
his/her own resources to evaluate the dispute and options.

In short, Section V suggests that the parties should not select an “expert”
mediator in the expectation that he or she will tell them the best way to
settle their dispute, or proclaim how a judge or jury would decide the case.

Mediation Experience. Depending on the factors present in a case, an at-
torney may want to know about a mediator’s professional experience: How
many conferences has the mediator conducted? What types of cases has he
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or she mediated? What kinds of issues were involved in the cases? How com-
plex were the issues? Were there multiple parties? Has the mediator had to
deal with the press? Has the mediator ever worked with an interpreter? How
successful has the mediator been?

One caveat: No mediator will ever be completely successful, and anyone
making such a claim should be suspect as either an overzealous arm-twister,
or a mediator more concerned with his or her “batting average” than with
the durability of settlement agreements. However, a mediator should have
a solid track record of having brought parties to agreement.

Mediator’s Race, Ethnicity, Gender, or Sexual Orientation. In rare cases the
race, ethnicity, gender, or sexual orientation of the mediator may make a
difference. For example, if the case involves a claim of sexual harassment,
a female plaintiff may feel more comfortable discussing her case with a fe-
male mediator.

Mediator Style. Mediation is an art, not a science. Each mediator has a
unique approach to managing conflict and building consensus. An attor-
ney should choose a mediator with whose style both the attorney and client
will be comfortable. The attorney may also want to select a mediator whose
style or approach to a case suits the client’s temperament or mindset. For
example, some mediators are more directive than others and tend to lean
more on parties to settle. Some attorneys may not feel comfortable with this
approach, and many parties will be intimidated or feel resentful. However,
an attorney with a belligerent client who simply will not listen to reason may
want a more “authoritarian” mediator, who presumably would intervene
more forcefully.

Attorneys can learn about a mediator’s style by talking with other at-
torneys who have used the mediator’s services, or even by observing the
mediator in action (with the permission of the mediator and others present,
of course). An attorney should become familiar with the mediation process
and the Standards of Professional Conduct for Mediators to differentiate
acceptable practices and techniques from those considered questionable.
Armed with such knowledge, an attorney can make an informed judgment
about a mediator’s capabilities and style.

PREPARING FOR THE MEDIATED SETTLEMENT CONFERENCE

Careful preparation by counsel is essential to ensure the success of a me-
diated settlement conference. Attorneys who do not begin preparing for me-
diation at least weeks in advance may compromise their chance for success.
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Counsel must understand both the opponent’s case and their client’s case.
At the pleading stage, broad allegations may be sufficient, but in preparing
for settlement, the attorney must be able to articulate each element of harm.
For example, in a construction case, the plaintiff must be able to list all al-
leged defects and support an assessment of damages for each defect. When
preparation is neglected, an impasse is the likely outcome.

Completing Sufficient Discovery

The attorney’s most important duty in preparing for mediation is to
complete sufficient discovery to form an educated opinion of the worth
of the case, and to document that opinion for the other side. The attorney
should make sure that any physicians, accountants, actuaries, engineers, or
other experts needed for the settlement conference have sufficient time to
complete their work and make their findings available. If discovery is not
completed or substantially completed beforehand, the mediation will likely
fail. In a personal injury case, for example, if medical examinations are not
completed before mediation and the full extent of the plaintiff’s injuries is
not yet known, it will be nearly impossible for the attorneys to make realistic
settlement offers and counteroffers.

In cases involving a business or corporation in which many complicated
financial records are at issue, an attorney may want to bring an accountant
to the mediation session. During the mediation, the accountant may prove
indispensable in interpreting the records and responding to the interpreta-
tions of opposing counsel. Again, the attorney must give sufficient notice
to permit review of the documents prior to the mediation. Advance plan-
ning can mean the difference between success and failure. The mediation
process itself, however, is not designed as a discovery tool. The conference
should not be used as an excuse to depose a participating party or to gather
evidence. Mediation is designed to explore settlement of the case. An at-
torney should be prepared in advance and not seek to turn the mediation
into a discovery opportunity. An attorney who attempts to abuse the media-
tion process in this respect will likely alienate opposing counsel and hurt
chances for settlement.

Arranging for Settlement Authority

If the client is a corporation or other form of business entity, the attorney
should ensure that the representative sent to mediation on the client’s behalf
has authority to decide whether and on what terms to settle the action, as
required by the MSC Rules. If the client is a governmental entity, the repre-



The Mediated Settlement Conference Program 185

sentative must have authority to decide on behalf of the entity whether and
on what terms to settle the action, or have authority to negotiate on behalf of
the entity and make recommendations to any board ultimately responsible
for settling the matter. If an insurance carrier is involved, it is preferable
to have a claims manager or an experienced adjuster present. The carrier’s
representative must have authority to make a decision on its behalf, or have
authority to negotiate and to communicate during the conference with per-
sons who have decision-making authority. If a representative of the carrier
arrives at mediation with little or no authority to discuss settlement, the
conference is not likely to get very far. Similar problems arise at conference
for those insurance representatives who must “phone in” to get permission
to sign off on a settlement agreement and the decision maker is unavailable.

Reviewing the Rules and Checking for Need of Case Summaries

Obviously, any attorney who is not familiar with the MSC Rules should
review them prior to the conference. If an attorney has any questions about
the Rules, he or she may contact the DRC for clarification.

Most mediators do not ask lawyers to prepare case summaries for them
prior to a conference. However, if an attorney has not used a mediator previ-
ously, it might be good to check on this point. Also, if a case is exceptionally
complicated factually or legally, the attorneys may want to approach the
mediator and offer to provide summaries. Such summaries could cut down
on the time spent at the conference providing background information to
the mediator and bringing him or her up to speed.

Developing a Strong Presentation

Many attorneys who commit considerable time and energy to preparing
for trial give mediation short shrift. But props (such as enlarged photo-
graphs, slides, or overheads) and audiovisuals can be very effective, and a
polished case summary can have a very positive impact during a settlement
conference. A strong presentation lets opposing counsel know the attorney
and client are serious, and that if a settlement is not reached, the court fight
will be a tough one.

Preparing the Client

Some attorneys do not take the time to prepare their clients for mediation.
It may be their view that the mediator will explain the mediation process in
his or her opening statement, so why should the attorney bother? It is impor-
tant, however, that the attorney make the extra effort. An explanation and
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assurances are likely to mean more coming from the client’s own counsel
than from a stranger the client has just met, even though the mediator may
have been handpicked by the lawyer. Also, discussing the mediation process
with counsel well in advance can be very reassuring to a client and put him
or her in a more positive frame of mind. A mediator’s explanation and as-
surances at the mediation may come as cold comfort to a fretful party who
endured a sleepless night prior to the conference and is already exhausted
and out of sorts.

Explaining the Mediation Process. When preparing the client for media-
tion, the attorney should review a number of important matters. First, the
attorney should explain the purpose and benefits of mediation: that it may
save the client time and money and may involve less stress; that it is an op-
portunity for the client to have his or her say in resolving the dispute, rather
than having a judge or jury decide the outcome; and that the client’s pri-
vacy can be preserved during mediation. As mentioned earlier, the client’s
attitude is extremely important. A client who understands why he or she
is participating in mediation will have more confidence in the process and
will be in a better frame of mind than a client who is fearful, confused, and
mistrustful.

Second, the attorney should discuss what will happen at mediation. The
attorney might begin by explaining that mediation is an informal process
where the parties will assemble to discuss their respective views of the case
and then separate so that the mediator can discuss settlement with each of
them in private. The client should be told that the mediator is not a judge and
cannot force a party to agree to something the client deems unacceptable.
The client should also understand that either party has a right to proceed to
trial if the case cannot be settled satisfactorily at mediation. Nevertheless,
the attorney should encourage the client to cooperate, emphasizing that the
mediator is there to help, and that mediation offers an opportunity for par-
ties to discuss their differences and resolve them on their own.

The attorney should also reassure the client that he or she will be present
during the mediation and available to confer privately. The client should
understand that he or she will not be called on to testify at mediation.

Discussing the Client’s Role in Mediation. After explaining the mediation
process, the attorney should discuss the client’s role during the actual ses-
sion. The client should understand that mediation is a process that contem-
plates active involvement of the parties in discussions. The mediator may
encourage parties to explore issues, to suggest compromises, and to propose



The Mediated Settlement Conference Program 187

offers and counteroffers (with their attorneys’ assistance, of course). Some
parties, on the other hand, may prefer to have their attorney speak for them
during the mediation. Some clients are not articulate. Some have hot tem-
pers and short fuses. Others may be intimidated by the fact that they are
involved in litigation at all. Such clients will probably rely heavily on their
counsel during mediation.

Establishing a Settlement Range. The attorney should discuss the merits
of the case with the client before mediation, presenting both its strengths
and weaknesses. As part of this process the attorney must help the client
separate “wants” from “needs.” The attorney should ask not merely whether
something is negotiable, but why it is or is not negotiable. The attorney may
have to ask “why” many times to determine the client’s real needs. Clients
often have unrealistic expectations—for example, the personal injury plain-
tiff who wants to exit the case with a great financial victory despite a full or
near full physical recovery. The attorney must help the client think realisti-
cally about what to expect. The attorney may also want to give the client a
“best guess” as to the outcome of the case if it goes to trial and provide an
estimate of what it will cost to try the case. Then, and only then, should the
attorney and the client begin to decide on a settlement range.

The settlement range and demands must be realistic. Although proposals
may be weighted in favor of the client, demands should not be outrageous.
A party whose proposals are extreme or excessive risks alienating the other
party and sabotaging the conference. Moreover, such demands are likely
to provoke equally extreme proposals on the other side, resulting in an im-
passe and a waste of time and expense. In mediation, it is unwise to play too
many games; it can offend the other side and exasperate the mediator. A
straightforward approach is generally more effective.

Addressing Any Special Needs of the Client. If a party is deaf or hard of
hearing or does not speak English well, counsel will need to arrange for
an interpreter to attend the mediation. Although it is a good idea to let the
mediator know that an interpreter will be attending, it is the attorney’s
responsibility—not the mediator’s—to arrange for an interpreter. An attor-
ney can locate a sign language interpreter by contacting the clerk of court’s
office in any judicial district and asking for names of certified interpreters.
Information about foreign language interpreters is available in each judicial
district from the office of the senior resident superior court judge or on the
Administrative Office of the Court’s website.

Although it may be difficult to locate a professional language interpreter,
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it will normally be in the client’s interest to do so. Even a party who speaks
English passably may benefit from having an interpreter present at media-
tion since he or she may feel nervous or unsure at the proceeding or may have
difficulty comprehending legal or technical terminology that is not part of
the vernacular. Try to discourage a client who wants to bring a relative or a
friend to the conference to serve as his or her interpreter. The services may
be offered for free, but the individual may know little about serving as an
interpreter. For example, the amateur interpreter may fail to interpret words
or thoughts he or she believes will be offensive or hurtful to a party, may
misinterpret legal terms or concepts, may interject personal opinions into
the process, or may argue with the other party or the mediator. The party
is required to compensate a professional foreign language interpreter. The
court is required to absorb the cost of obtaining a sign language interpreter.

If the client is in a wheelchair or has other limitations on mobility, the at-
torney should notify the mediator. The mediator can then make certain the
location scheduled for the conference is accessible for those with disabilities.
It also may be important to let the mediator know if a party is elderly and
infirm, suffers from a physical or mental illness, or is taking medications
that could affect his or her ability to focus or otherwise fully participate.
Often, such a party may need a break because he or she is tired, confused, or
feels overwhelmed, but is reluctant to ask for fear of “offending” or “incon-
veniencing” the mediator. If a mediator is alerted to potential concerns, he
or she can be more alert to the situation and, if necessary, more solicitous of
the party, even going so far as to insist on breaks or a recess if appropriate.

If the party is indigent, counsel should file a Petition and Order for Relief
from Obligation to Pay Mediator’s Fee and provide a copy to the mediator at
the conclusion of the conference. The petition will be heard after comple-
tion of the conference or, if the parties do not settle their case, subsequent
to the trial of the action. If the judge determines that the party is, in fact,
indigent, the mediator, whether party selected or court appointed, must
forego his or her fee. Legal services attorneys should be aware that the Pro
Bono Commiittee of the North Carolina Bar Association’s Dispute Resolution
Section has recruited a panel of mediators who have expressed a willingness
to provide their services at no charge to clients represented by legal services
organizations.

Payment of the Mediator. The party should be advised that the MSC Rules
require him or her to pay the mediator’s fee at the conclusion of the confer-
ence. If the party is not indigent, but cannot afford to pay at the time of
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the conference, he or she should advise the mediator when payment will be
forthcoming. A party-selected mediator may require a deposit toward his
or her fee but cannot delay scheduling or holding a conference because the
deposit has not been paid.

During Mediation

REPRESENTING THE CLIENT DURING MEDIATION

The lawyer has a number of important roles during the actual confer-
ence: helping to set the agenda for the conference, giving legal advice to the
client, protecting the client’s interests, planning and carrying out a settle-
ment strategy, formulating offers and counteroffers, etc. In some situations,
an attorney may also be faced with managing the client: e.g., calming an
agitated or angry one, curbing a controlling one, supporting a distraught
one, or reasoning with a self-righteous one.

The Importance of Attitude

If an attorney wishes to be successful in mediation, he or she must keep
in mind the nature of mediation. While both mediation and litigation are
avenues toward conflict resolution, they are fundamentally different means
to the same end.

Litigation is an adversarial approach to resolving disputes; mediation
is a conciliatory one. In mediation, parties are asked, with their attorneys’
help, to cooperate with one another, search for compromises together, and
construct their own solutions. Because mediation stresses conciliation, it is
the more vulnerable of the two approaches. Intractable parties and rigid,
posturing attorneys will not stymie a judge or jury, but they can spell disas-
ter for a mediator, whose success is largely dependent on the goodwill and
good-faith participation of the parties and their attorneys.

Although the mediation process is conciliatory, the process does not re-
quire an attorney to ignore the interests of the client. Clearly the attorney’s
primary obligation throughout mediation is to advance the client’s inter-
ests. But mediation will fail if an attorney adopts a rigid, wholly adversarial
approach, refusing to focus on anything but the other party’s wrongdoing,
dismissing any suggested compromise, or displaying an unwillingness
to negotiate. If mediation is to succeed the attorney must: (1) be flexible;
(2) listen thoughtfully when others speak; (3) recognize all parties’ inter-
ests, not just those of the client; (4) propose compromises and trade-offs and
encourage the client to consider them; and (5) be willing to give a little in
one area to gain a little in another.
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The Need for Decorum

Although the mediation process is less formal and less structured than a
trial, the attorney should not appear too casual or informal while address-
ing the mediator. In many instances, mediation is the parties’ first contact
with the justice system. If counsel does not exhibit respect for the media-
tor and the process, and if the mediation is not conducted decorously, the
parties may feel they are not receiving their “day in court.” As a result, the
parties’ likelihood of settlement may be reduced. In addition, an attorney
who shares a friendship with a mediator should be careful not to appear too
chummy in the presence of the opposing party lest that party become con-
vinced that the mediator cannot be neutral and that the process is “rigged”
against him or her.

Setting the Agenda

At the outset of the mediation, after the mediator has explained the pro-
cess and the mediator’s role, the participants will need to set an agenda. The
attorney will want to compile a checklist of all the items that, from the client’s
perspective, need to be discussed and resolved for agreement to occur. In a
personal injury case, the checklist may be short, but in a business case or a
dispute with many facets, the list may be much longer. It is important to be
thorough in compiling the checklist, because one inadvertently omitted item
can threaten an otherwise comprehensive agreement. Not only can an agree-
ment be lost, but an enormous amount of resentment can be generated if one
party later reneges on what the other thought was a “done deal.” An attorney
may want to share the checklist with the client prior to mediation to double-
check its accuracy. Toward the end of the conference, the attorney should
confer with the client again to determine whether any issue has been left out.

The attorney should also decide the order in which to discuss items on
the checklist. If the client is willing to compromise on one issue in dispute,
the attorney might suggest that issue as a starting place. It is more effec-
tive to generate early momentum and goodwill via successful resolution of
some point in contention—even a minor one—than to begin with an issue
on which the client will not relent, and over which deadlock seems certain.

Strategies for Moving Toward Settlement

In General. Attorneys help move a case toward settlement in mediation
by: (1) making sure that they really understand their client’s needs and
expectations and bottom line; (2) formulating creative compromises and
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trade-offs; and (3) persuading the other party to listen to their perspective
on the dispute.

Understanding the Client’s Needs. A clear understanding of the client’s
wants, needs, and bottom line is essential if an attorney expects to formu-
late acceptable offers and compromises. Once the attorney has helped the
client to distinguish “needs” from “wants,” the client and the attorney are
in a much better position to participate in mediation and to engage in the
give-and-take necessary to settle a case. The task of educating the client to
the realities (legal and otherwise) of the situation, and of helping him or her
distinguish needs from unrealistic expectations, takes place throughout the
mediation process.

Moving Toward Settlement. The following strategies can help an attorney
encourage settlement:

* Respect the mediator’s authority to control the conference (i.e., do
not try to dominate the proceeding).

- Listen attentively to the other side.

« Avoid use of accusatory or inflammatory language.

- Don’t overreact to the other side’s use of accusatory or inflamma-
tory language.

- Convincingly point out the strengths of the client’s case.

* Gently point out the weaknesses of the opposing party’s case.

« In appropriate cases (e.g., where liability has been admitted),
acknowledge in a general and conciliatory way the other party’s
pain and suffering.

 Encourage the other party to look at the costs and risks involved in
trying the case.

« Demonstrate goodwill by indicating some flexibility in the client’s
position.

 Make only realistic demands and avoid posturing.

- Think creatively in suggesting options for settlement. (Remember
that the settlement does not have to approximate what a judge
or jury might do with the case. For example, in a farm nuisance
mediation involving noxious odors, the settlement provided for the
absentee owner to live on the premises for a portion of the year.)

« Put your cards on the table early. If there is a big weakness in the
case and the attorney knows the other side knows, the attorney
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should mention it in the opening remarks rather than appearing to
avoid or hide it.

* Reveal negative information about the opposing party’s case at
mediation rather than holding a “bombshell” for trial. (A mediator
will be hindered in the negotiations if critical information is
conveyed to the mediator and then he or she is told not to share it.)

« Advocate agreement on less important issues as a way of building
momentum.

If opposing counsel takes a rigid and adversarial approach to mediation,
an attorney may request a caucus in an effort to enlist the mediator’s help
in persuading the other attorney or party to be more cooperative. The at-
torney may also consider asking the other attorney to meet privately. The
intransigent attorney may feel freer to speak when away from the client, and
the posturing may cease.

When Settlement Is Reached. For an agreement reached in mediation to be
enforceable, it must be reduced to writing and signed by the parties before
leaving the mediation conference. Either one of the attorneys or the media-
tor does the drafting.

When Impasse Results. An impasse is sometimes inevitable. When an at-
torney senses that an impasse is going to be the likely result of a conference,
he or she should try to end on a friendly note and stress what was accom-
plished. Sometimes the dialogue started at mediation can be continued
afterward and may result in the case eventually settling.

Following Mediation

ATTORNEY RESPONSIBILITIES

As discussed earlier in this chapter, if an agreement is reached in media-
tion, it is important that attorneys promptly follow up by filing a consent
judgment or voluntary dismissal with the court. If a party seeks to back out
of a settlement agreement, an attorney cannot subpoena the mediator to
testify about what occurred at the mediation.® However, the attorney may
invite the other side to meet with the mediator again in an effort to clarify
the situation and to prevent the filing of a motion to set aside the agreement.
MSC Rules also provide that when a case is settled on all issues at media-
tion, all attorneys of record must notify the senior resident superior court
judge within four business days of the settlement and advise him or her who
will file the consent judgment or voluntary dismissal(s) and when.
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PAYMENT OF THE MEDIATOR’S FEE

If a client does not pay the mediator at the conclusion of the conference,
an attorney should encourage prompt payment and follow up to make sure
that it is made. Attorneys who do not take seriously their clients’ obligation
to pay may risk losing the goodwill of mediators.

Conclusion

The Mediated Settlement Conference Program represents an important ef-
fort on the part of North Carolina’s courts to expedite settlement of civil
cases filed in superior court. The MSC Program has enjoyed great success
over the last twenty years. Such success is due largely to the support the Pro-
gram enjoys among North Carolina’s attorneys—those who have become
certified to mediate, those who have taken mediation training in an effort
to better understand and utilize the mediation process, and those who have
come to mediation prepared and with a positive attitude.

Mediation has much to offer. It provides an opportunity to deepen un-
derstanding of the nature of conflict and to search for ways of resolving it
constructively and cooperatively. Many attorneys have said that mediation
has enabled them to see their profession in a new light. Lawyers who once
proudly proclaimed their skills as advocates now also speak in terms of their
ability to negotiate successfully. They have come to value the ancient and
honorable role of the attorney as counselor.

Mediation is not a panacea. Not every case can or should settle, but many
disputes can be resolved without lengthy litigation. With a positive attitude,
careful preparation, and thoughtful representation at the settlement confer-
ence, an attorney can help ensure that mediation will be successful and that
everyone—the parties, the attorneys, the court, and the taxpayers—will
emerge as winners.

NoOTES
1. The Commission’s website can be accessed at http://www.ncdrc.org. This
URL is automatically redirected to the website of the North Carolina Court
System, at http://www.nccourts.org/Courts/CRS/Councils/DRC/Default.asp.
2. See Advisory Opinion of the N.C. Dispute Resolution Commission, Opinion
Number 00-02, http://www.nccourts.org/Courts/CRS/Councils/DRC/
Documents/00-02_final.pdf.
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3.N.C. Gen. Stat. § 7A-38.2.

4. Stevens H. Clarke et al., Court-Ordered Civil Case Mediation in North
Carolina: An Evaluation of Its Effects (Institute of Government, The University of
North Carolina at Chapel Hill, 1995), p. 31.

5. See N.C. Gen. Stat. § 7A-38.1(0).

6.1Id.



CHAPTER THIRTEEN

The North Carolina Industrial
Commission Mediation Program

“The most signz'ﬁmnt development in the practice
of workers’ compensation law in the last
three decades . . . is the advent of mediation.”

—Harry H. Clendenin 111, Chair of the Workers’ Compensation
Section of the North Carolina Bar Association, “The Chair’s
Comments,” The Course and Scope, Vol. 16, No. 1, Aug. 2002
(Newsletter of the Workers” Compensation Section
of the N.C. Bar Association), at 1.

Historical Development

The North Carolina Industrial Commission, a division of the Department of
Commerce, was established by the General Assembly in 1929 to administer
the state’s Workers’ Compensation Act. The Commission also has jurisdic-
tion over tort claims against the state and certain claims by families of law
enforcement officers, firefighters, and rescue squad workers. The Commis-
sion’s primary mission, and by far the greatest percentage of its work, in-
volves the administration and adjudication of workers’ compensation claims
in North Carolina. It receives and processes information related to claims
under the Act and conducts hearings on contested claims.

In 1994, with an ever-growing backlog of cases waiting for hearing, the
Commission implemented a pilot mediation program to determine whether
mediating workers’ compensation claims would help settle cases more ef-
ficiently. The pilot program’s success led to the establishment of the highly
effective mediated settlement program in place at the Commission today.
This chapter describes the evolution of mediation as a primary mechanism
for resolving disputes in cases under the Commission’s jurisdiction and
highlights procedures governing mediated settlement conferences.

Workers’ Compensation: An Early Alternative to Litigation

Before the advent of workers’ compensation, an employer could be held
liable under tort law principles for workplace injuries or deaths. Litigation
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in these early cases frequently proved costly and burdensome for all par-
ties. Employers often suffered heavy judgments, and injured employees had
to struggle through protracted litigation to obtain needed financial relief.
The Workmen’s Compensation Act (Act), adopted in 1929, replaced the old
system of tort liability with a requirement that employers provide insurance
coverage to compensate employees for lost wages and medical expenses
resulting from workplace injuries. Both employers and employees ceded sig-
nificant rights under the new statutory scheme, but, as the Supreme Court of
North Carolina noted in 1930, they received corresponding benefits:

The [employer] in exchange for limited liability was willing to pay on
some claims in the future where in the past there had been no liability
at all. The [employee] was willing not only to give up trial by jury, but
to accept far less than he had often won in court, provided he was sure
to get the small sum without having to fight for it.!

Although the Act provided for adjudication of contested claims through
an administrative hearing before the newly created North Carolina In-
dustrial Commission (IC or the Commission), the workers’ compensation
process significantly reduced litigation during the first eleven years of its
existence. Approximately 97 percent of claims settled in those early years,
albeit in a far simpler legal context and with much less at stake than in the
modern era.? In 1936, an original member of the IC and its first Executive
Secretary, E. W. Price, suggested that “there should be little need for a law-
yer” for a worker at an IC hearing, until the case is appealed to the courts.®
As late as 1976, Justice J. Frank Huskins, a North Carolina Supreme Court
justice and former IC Chairman, suggested that more than 95 percent of
worker’s compensation claims were being settled by agreement.*

A Mounting Backlog of Cases

By the late 1980s, however, adjudication of contested claims before the
Commission had become a substantial burden, particularly in cases involv-
ing serious injury and potentially large liability. Hearing requests rose by 71
percent between 1984 and 1992, while employment in the state increased
by only 22 percent during the same period. Despite the rise in the number
of hearing requests, the IC backlog was not due to the volume of cases. The
problem was the time required to try them. The legal issues involved in many
workers’ compensation claims had become dramatically more complex, and
greater financial implications inspired more intense litigation.

Gone were the days when a party had “little need for a lawyer.” In 1991,
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the Court of Appeals noted that “in contested workers’ compensation cases
today, access to competent legal counsel is a virtual necessity.”®> Although
the settlement rate remained high (perhaps due to the lack of timely hear-
ings), by 1992 it took an average of more than fourteen months to obtain a
decision at the initial hearing level. The situation was deteriorating: 5,045
hearings were requested, but only 1,464 decisions were rendered.

Another reason for the backlog was that during the late 1980s, only nine
IC deputy commissioners held initial hearings across the state. Only one
half-time secretary assisted the Executive Secretary of the Commission.
Thereafter, the Commission was very successful in obtaining additional
resources, including a budget increase of nearly 25 percent in 1992, at the
height of the state’s worst budget crisis since the Great Depression.® A dra-
matic increase in the number of senior hearing officers followed two years
later. But there was no realistic hope of increasing the staff of adjudicators
enough to significantly reduce the backlog. The solution lay instead in re-
ducing the demand for their services.

Averting Litigation

The Commission needed a series of “screens” to diffuse or facilitate
resolution of disputes arising in typical contested cases. If procedures were
available to expedite delivery of benefits in meritorious cases, hearing of-
ficers could be freed to decide only those matters that truly were not ame-
nable to settlement.

The need for action at certain notorious “flash points” for disagreement
was widely recognized among system participants. Workers’ compensation
benefits were a mystery to most employees and to many employers as well.
Simple misunderstandings were transformed into bitter litigation with
depressing frequency. IC employees, particularly the Executive Secretary
and Commissioners, spent much time answering questions about law and
procedure. Finally, in 1994, the Office of the Ombudsman was created to
expedite requests for information and services. The Commission also revi-
talized the process for making interim decisions on termination of benefits
and medical treatment disputes in cases of temporary disability, two areas
where conflicts frequently arose. Yet in spite of these efforts the Commission
continued to face an overwhelming caseload. Something else was needed.

Former Commissioner J. Randolph “Randy” Ward took the lead in inves-
tigating alternative dispute resolution procedures being developed in North
Carolina and throughout the country. One of the first alternatives that he ex-
amined was the pilot program of court-ordered arbitration for civil cases in
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North Carolina’s district courts. Unfortunately, the arbitration process was
not well suited to the circumstances confronting the IC, since it required
the participants’ acceptance of an experienced attorney’s assessment of the
case. In addition, the workers’ compensation bar was sharply split between
plaintiffs’ and defense counsel, and neutrals who were both knowledgeable
and acceptable to both sides were thought to be scarce.

“Settlement Day” programs, which had proven successful in other parts
of the country, were studied. Such programs cloistered a group of attorneys
and insurance adjusters in a comfortable setting, away from the distrac-
tions of the office, to facilitate unstructured negotiations in pending cases.
Through Commissioner Ward’s efforts one such program was held in Char-
lotte for workers’ compensation cases in July 1990. While modestly success-
ful, it was not clear that it could address the volume of cases necessary to
alleviate the IC’s backlog.

The Emergence of Mediation
as a Dispute Resolution Technique

North Carolina was not alone in facing backlogs and delays in resolu-
tion of workers’ compensation claims during this period. By the early 1990s,
most state-based compensation systems around the country had begun
experimenting with programmatic, mandatory alternatives to formal hear-
ings for case resolution. Many observers noted the irony of the situation.
The administrative workers’ compensation procedures used throughout the
United States were intended as “alternatives” to conventional tort litigation.
Exploring alternatives to an alternative was an unfortunate commentary on
how bad things had become.

Many of the experimental procedures used in other states were labeled
“mediation.” They varied greatly in methodology, degree of government
involvement, and settlement pressure on the parties, and they often dif-
fered markedly from the mediation procedures that eventually developed in
North Carolina. But because of its relative success in promoting settlement,
mediation quickly became the fastest growing alternative dispute resolution
method used in the workers’ compensation setting.

By early 1998, nearly forty states had incorporated some form of general
purpose, informal dispute resolution into their compensation claims pro-
cess.” In twenty-seven of those forums, the process was called mediation,
and in eight of these twenty-seven jurisdictions the use of mediation was
mandatory.®
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Introducing Mediation at the Industrial Commission

The first major step toward mediation of IC cases was taken in September
1992, with the presentation of a continuing legal education program, Me-
diation for Workers’ Compensation Counsel/Workers’ Compensation Law for
Mediators. The program, sponsored by the North Carolina Bar Foundation,
drew more than ninety attendees, including workers’ compensation attor-
neys, mediators interested in handling IC cases, and claims representatives
from firms administering well over half of the insurance and self-insurance in
force in the state. Participants were encouraged to use mediated settlement
conferences on a voluntary basis in handling workers’ compensation claims.

An encouraging trickle of workers’ compensation cases were voluntarily
mediated, but no forum has been successful in having most cases go to al-
ternative dispute resolution without officially initiating referrals. In most
contested cases, the attorneys have enough challenges without having to
convince all parties to pursue alternative procedures.

In 1993, legislation enabling the North Carolina Industrial Commission to
order parties into mediation was introduced in the Senate by Senator Roy A.
Cooper III; and in the House by Representatives Philip A. Baddour, Jr., Mar-
tin L. Nesbitt, Jr., and Joe Hackney, and co-sponsored by Representatives
James F. Bowman and Milton F. “Toby” Fitch. The legislation was offered at
the behest of Attorney General Michael F. Easley, whose office represented
the state’s largest employer, the State of North Carolina. On the motion of
Senator Cooper, similar language was added to Senate Bill 906, which a year
later was the vehicle for the Workers’ Compensation Reform Act of 1994. The
House bill, H.B. 658, became law in 1993. Senate Bill 906 put the current
mediation provision in North Carolina General Statutes Section 97-80(c).

The stated purpose of the Industrial Commission’s pilot mediation pro-
gram was twofold: (1) to determine whether mediation could help settle
workers’ compensation cases more efficiently for the parties; and (2) to save
work for the Commission, thus freeing its resources to decide cases not ame-
nable to settlement. The program had at least two features that were not
common in other mediation processes. First, in other states that offered or
required mediation in the workers’ compensation setting, the mediator typi-
cally was an employee of the state agency responsible for administering the
compensation program. In the North Carolina IC program, workers’ com-
pensation cases were ordered to outside mediation presided over by private
mediators whose fees were paid by the parties. The IC’s program was also
distinct in that the defendant was responsible for advancing the plaintiff’s
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share of the mediation fees until the conclusion of the case, an obligation
not required of defendants in the state’s superior court mediation program.

The Commission’s 1994 appropriation from the General Assembly in-
cluded the new position of Mediation Coordinator. Frank C. Laney, who
had formerly provided staff support for the North Carolina Bar Associa-
tion’s Dispute Resolution Committee, ably filled this new position. Accept-
ing the challenges involved in launching a fledgling program with limited
resources, Laney moved quickly to build momentum for the new initiative.
He was instrumental in developing criteria for selecting cases for mediation
and in creating rules and policies for program administration. He advised
participants when problems arose. He established procedures for compiling
meaningful statistics to permit evaluation of program results and trends.
Laney also obtained a grant from the Z. Smith Reynolds Foundation to make
mediation services available for cases in which only small dollar amounts
were at stake (wWhere payment of a mediator’s fee otherwise would have
been a hardship).

In 1997, an evaluation conducted by the Institute of Government at the
University of North Carolina at Chapel Hill concluded that the pilot program
was very successful in meeting its goals. The study found that the average
disposition time—the period from hearing request to case disposition—was
considerably shorter in the mediation group than it was in the control group.
The evaluation noted: “[T]he [mediation] program reduced the proportion
of cases going to a single-commissioner hearing by one-fourth, lowering
the hearing rate from 35.4% in the control group to 27.2% in the mediation
group.” The evaluation also concluded that “[a]ttorneys and certified media-
tors responding to a survey generally expressed favorable views toward the
mediation program.”®

Laney left the Industrial Commission in March 1997. He was succeeded
by John C. Schafer, who has administered the ongoing development and
growth of the Commission’s mediation program since then. The title “Medi-
ation Coordinator” was changed to “Dispute Resolution Coordinator” when
a neutral evaluation procedure was made available in IC proceedings, pur-
suant to the Commission’s 1998 rule revisions. The position was later given
the classification of Deputy Commissioner in recognition of the importance
of dispute resolution procedures to the Commission’s work.

Automatic Referral of Contested Claims to Mediation

The initial use of mediation as a litigation “screen” helped alleviate the
backlog of workers’ compensation cases, but the state’s rapid economic
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growth in the 1990s and the continuing need for hearings within a reason-
able time kept the Industrial Commission struggling with its workload. Re-
organization and special expenditures were used to improve efficiency. By
the spring of 1996, widespread support among system participants and the
ready availability of qualified mediators permitted IC Chairman J. Howard
Bunn, Jr. to make a watershed policy decision: from that point onward all
cases would be referred to mediation whenever a request for hearing was
filed.

At the time many observers feared that settlement rates and the over-
all effectiveness of the mediated settlement conference program would be
adversely affected if all cases were referred to mediation, instead of only
claims that appeared most suitable for negotiated resolution. Such fears
proved groundless. As the volume of cases referred to mediation grew
dramatically, from fewer than 900 cases during the 1994-1995 fiscal year
to more than 8,700 cases during the 1999-2000 fiscal year, the mediation
settlement rates actually increased, from 60 percent to 73 percent. If cases
resolved prior to scheduled mediation conferences also are included, the IC
mediation settlement rate increased to almost 80 percent during the period.
(These figures do not include the large number of cases that are resolved
after mediation conferences, but prior to hearing.)

Despite a 50 percent increase in the number of hearing requests from
1994-1995 to 1999-2000, there was a 50 percent reduction in the number
of hearings actually conducted, the huge hearing backlog that existed in the
early 1990s was eliminated, and the disposition time for contested cases was
substantially reduced. Clearly, mediation was the primary reason for these
dramatic improvements. Soon after Buck Lattimore was appointed Chair-
man of the Industrial Commission on July 22, 2000, he hailed the success of
the mediation program, describing it as the Commission’s “saving grace.”!°
More than 8,500 cases have been referred to mediation each year in the
most recent ten-year period for which data were available at the time of this
book’s publication (i.e., the 2001-2002 fiscal year through the 2010-2011
fiscal year).

Summary of ICMSC Rules and Procedures

The North Carolina Industrial Commission adopted Rules for Mediated
Settlement Conferences (ICMSC Rules) on July 29, 1994. Amendments and
additions to these Rules were adopted and became effective as of June 1,
2000, and January 1, 2011. Many of the revisions simply updated the Rules
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to reflect changes in statutory and case law as well as changes that had
been made in the superior court mediation program. In addition, the Janu-
ary 1, 2011 revisions were designed to expedite the mediation process and
the resolution of pending disputes. The ICMSC Rules and related forms
are available on the Industrial Commission’s website. Also available on the
website are the mediator databases of the IC and the Dispute Resolution
Commission. Copies of these documents are available upon request from
the Commission’s Dispute Resolution Coordinator. The information that fol-
lows is a summary of the ICMSC Rules and procedures and the MSC forms
currently in use.

Initiating the Mediation Process

Under the ICMSC Rules, the mediation process in a worker’s compensa-
tion or state tort claims case may be initiated through any one of four basic
methods:

« by Order for Mediated Settlement Conference issued by the
Commission;

« by automatic referral upon the filing of a Request for Hearing by a
party;

« upon a request for an Order for Mediated Settlement Conference by
a party; or

« by consent of all parties.

MEDIATION BY ORDER OF THE COMMISSION

Authority of the Commission to Order Mediation

The Commission may require the parties and their representatives to at-
tend a mediated settlement conference concerning any dispute within the
tort and workers’ compensation jurisdiction of the Commission by issuing an
Order for Mediated Settlement Conference, pursuant to the ICMSC Rules.

Content of the Order for Mediated Settlement Conference
The Order for Mediated Settlement Conference must include the follow-
ing provisions:

- arequirement that a mediated settlement conference be held in the
case;

- a deadline for completion of the conference;
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- a deadline, prior to the conference, for exchange of pertinent
documents and completion of any specified discovery;

- a time period for selection of a mediator by mutual agreement of
the parties;

- the rate of compensation of the Commission-appointed mediator, if
the parties do not agree to one; and

- a statement that the parties are required to pay the mediator’s fee
at the conclusion of the settlement conference, unless otherwise
ordered by the Commission.

The order may also specify a date for an Industrial Commission hearing
if the parties fail to reach a settlement.

AUTOMATIC REFERRAL TO MEDIATION UPON

FiLING OF REQUEST FOR HEARING

Under the automatic referral procedures commenced during the 1996—
1997 fiscal year, whenever a party files a request for hearing on a workers’
compensation claim, an Order for Mediated Settlement Conference is sent to
all parties along with the IC’s acknowledgment letter. The only cases that are
not automatically referred to mediation are claims against the state brought
by prison inmates, which are excluded by law, and appeals of administrative
orders. However, many administrative appeals are mediated voluntarily or
pursuant to a Commission order.

REQUEST FOR MEDIATION BY A PARTY

Petition or Letter Requesting Order to Mediated Settlement

A party who does not file a Request for Hearing may request a mediated
settlement conference by submitting either: (1) the IC’s “Petition for Order
Referring Case to Mediated Settlement” form; or (2) a letter to the Dispute
Resolution Coordinator containing the IC case number, the names of the
parties, the attorneys representing the various parties, a request for entry of
a mediation order, and the reason that mediation is being requested.

The stated reason for the request may be used to evaluate the appropri-
ateness of mediation in a particular case and generally is needed only if
the opposing party objects to mediation. Failure to state a reason for the
mediation request is not a fatal flaw, however, and an objection to mediation
based upon such failure will generally not be granted. A copy of the petition
or letter requesting mediation should be sent to all parties. Objections are
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ruled on after receipt of a response to the objections or after expiration of
the ten-day response period. In all cases ordered to mediation by the Com-
mission, the mediation conference must be scheduled to convene within 120
days of the mediation order.

MEDIATION BY CONSENT OF ALL PARTIES

If all parties agree to mediate, they may proceed to mediation in either of
two ways. They can schedule and proceed to mediation on their own, with-
out permission from the Industrial Commission, or they can jointly request
an Order for Mediated Settlement Conference.

When the parties agree to mediate the dispute without an Order, they
choose a mediator, set up the settlement conference, and proceed to me-
diation on their own. However, the mediator must report the results of the
settlement conference to the Commission. This allows the IC to track media-
tion cases and prevents the appointment of another mediator in a case that
has already been mediated.

The parties may also choose to jointly request an Order for Mediated
Settlement Conference, which will set a deadline for the selection of a me-
diator. If an Order for Mediated Settlement Conference is entered in a case,
the parties must, of course, comply with the deadlines set forth in the Order.
The parties may select a mediator, rather than have the Commission appoint
one, by submitting a form request or by providing other appropriate notice
of the request. If the parties are unable to agree on the selection of a media-
tor, they may submit suggestions for consideration and appointment by the
Commission.

Dispensing with Mediation

Mediation may be dispensed with or excused by the Commission. For ex-
ample, while claimants who are not represented by an attorney are allowed
to opt into the mediation process, such cases typically are excused from
mediation if the claimants do not notify the Commission that they want to
mediate their claim. Likewise, cases involving non-insured defendants are
generally excused from mediation.

Mediation may not be dispensed with or excused by the parties or the me-
diator unless the parties have agreed (subject to Commission approval) on
a full and complete resolution of all disputed issues set forth in the request
for hearing filed in the case and have given notice of the settlement to the
Dispute Resolution Coordinator.
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Neutral Evaluation

USE OF NEUTRAL EVALUATION IN LIEU OF

MEDIATED SETTLEMENT CONFERENCE

The parties may ask the Commission to authorize the use of a neutral
evaluation procedure in lieu of a mediated settlement conference. If the
parties can agree on the selection of a neutral and the persons or entities
excused from attending the proceeding, then the Commission may order
use of the proceeding in lieu of a mediated settlement conference. If the
parties are unable to agree on the above matters, the Commission will deny
the motion for neutral evaluation, and the parties must attend the mediated
settlement conference as originally ordered by the Commission. In addition,
the Commission will not order the use of a neutral evaluation proceeding in
any case in which the plaintiff is not represented by counsel.

DESCRIPTION OF THE NEUTRAL EVALUATION PROCESS

Neutral evaluation is an informal, abbreviated presentation of facts
and issues in a case by the parties to an evaluator at an early stage of the
case. The neutral evaluator is responsible for evaluating the strengths and
weaknesses of the case; providing the parties with a candid assessment of
liability, settlement value, and a dollar value or range of potential awards if
the case proceeds to a hearing; identifying areas of agreement and disagree-
ment; and suggesting necessary and appropriate discovery.

MODIFICATION OF RULES

Subject to the approval of the evaluator, the parties may agree to modify
the procedures required by the Commission’s rules for neutral evaluation, or
such procedures may be modified by order of the Commission. The modified
procedures may include the presentation of submissions in writing or by
telephone in lieu of the physical appearance at a neutral evaluation confer-
ence and may also include revisions to the time periods and page limitations
of the parties’ submissions.

REPORT OF EVALUATOR

The neutral evaluator must file a Report of Evaluator with the Commis-
sion in all cases, even if no conference is held. The only exception is when
the neutral evaluator receives an order from the Commission dispensing
with the neutral evaluation. If the Report of Evaluator indicates that there
has been an impasse in a case with a pending hearing request, the case will
then be set for hearing on the next available calendar.
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Selection of the Mediator

SELECTION BY THE PARTIES

The parties have the right to select a mediator on their own and may do so
within the time periods set out in the ICMSC Rules. In cases that have been
ordered to mediation, the mediator must be certified by the DRC to mediate
superior court cases, and when the mediator is selected the parties must
confirm that the mediation conference is scheduled to convene within 120
days of the mediation order. In cases that have not been ordered to media-
tion, the mediator can be anyone with the skill or experience that would
enable him or her to assist the parties in resolving the disputed issues. Any
mediator, attorney, or other person with experience in the workers’ compen-
sation field normally qualifies. If the parties do not have a specific mediator
in mind, they can select one from a list of mediators, available on the Com-
mission’s website or from the Dispute Resolution Coordinator’s office.

If the parties want to select a mediator, but need more time, an extension
of the selection deadline may be requested. Extensions of time to select a
mediator are liberally granted and may be requested orally, if followed by a
written confirmation.

Designation of Mediator

Once the parties agree on the selection of a mediator, they must submit a
Designation of Mediator form or a letter containing comparable information
to the Dispute Resolution Coordinator. The form or letter must be received
within the time designated by the ICMSC Rules. Upon the receipt of a timely
Designation of Mediator form or letter, an order will be entered approving
the parties’ selection of the mediator. Any party may submit the form, as
long as all parties have agreed on the selected mediator. The failure of an op-
posing party to respond to inquiries concerning the selection of a mediator
does not automatically entitle a party to have its chosen mediator selected
by default.

SUGGESTIONS BY THE PARTIES

If a party sends a letter to the opposing party and to the Commission
suggesting one or more mediators for consideration, and the Commission
receives no response to the suggestion(s) from the opposing party, then the
Commission usually appoints a mediator suggested by a party. However, if
the opposing party objects to a suggested mediator, that mediator gener-
ally will not be appointed. To be eligible for appointment when not selected
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by the parties, the suggested mediator must be on the Commission’s list of
mediators available for appointment, and must have agreed to travel to the
county where the case is pending. Some mediators are not on the Commis-
sion’s approved list because they do not accept the appointed rate of pay (see
ICMSC Rules for current rate), or otherwise set compensation terms that are
different from the Commission’s terms. Nevertheless, such mediators may
be selected by the parties, since a selected mediator may charge any amount
that is agreed upon by the parties.

APPOINTMENT BY THE COMMISSION

Procedure for Assignment

If the parties do not select a mediator within the required time period or
request an extension of the deadline for designation, the Commission ap-
points a mediator from its list of approved mediators. Mediators generally
will be selected at random for specific cases, or chosen by a system that at-
tempts to assign each mediator to an equal number of cases over a period
of time. However, the Commission has discretionary power to appoint a
particular mediator in a particular case, given the special circumstances of
that case.

Qualifications of Mediators Appointed by the Commission

To be appointed by the Industrial Commission, a mediator must be
certified by the Dispute Resolution Commission to mediate cases in North
Carolina’s Superior Court Mediated Settlement Conference Program. The
mediator must also have a Declaration of Interest and Qualifications form
on file with the IC. The declaration must state, if the mediator is an attor-
ney, that: (1) he or she is a member in good standing of the North Carolina
State Bar; (2) he or she agrees to accept and perform mediations of disputes
before the Commission with reasonable frequency when called upon, for the
fees and at the rates of payment specified by the Commission; and (3) if the
applicant desires to be appointed by the Commission to mediate workers’
compensation cases, he or she has completed at least six hours of continu-
ing legal education approved by the North Carolina State Bar in workers’
compensation law during the previous two years.

REQUEST FOR SUBSTITUTION OF MEDIATOR
If the parties request the approval of a selected mediator after the ap-
pointment of another mediator by the Commission, and the substitution of
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mediators is allowed, the Commission will generally require the parties not
only to pay a substitution of mediator fee to the Commission, but also to pay
the administrative fee owed to the mediator initially appointed by the IC.

The Conference

SETTING Up THE CONFERENCE

The parties and the mediator arrange the time and place of the confer-
ence. The mediator is responsible for coordinating the scheduling of the
conference, with the assistance of the parties. If a party does not respond or
cooperate adequately, the mediator has the authority to set the conference
without the parties’ consent. If a party does not appear, the opposing party
may file a motion for sanctions.

The parties and mediator may agree on the location of the conference.
If the parties do not agree, the conference will be convened in the county
in which the case was filed. As noted above, the Commission appoints only
mediators who have previously agreed to travel to the county in which the
case was filed.

COMPLETION DEADLINE

The deadline for completion of the mediated settlement conference is
generally 120 days after the entry of the mediation order in the case. Lim-
ited extensions of time may be granted in appropriate circumstances. Any-
one may request an extension, including the parties or the mediator. If the
parties select a date for the conference that is after the completion deadline,
they should immediately notify the Commission of the scheduled date and
the need for an extension. An extension through that date, or through the
end of that month to allow for any necessary follow-up, may be granted. An
Order allowing an extension of time to complete mediation does not neces-
sarily mean that the mediation conference will convene prior to the date of
the hearing in the case, especially when the request for hearing has been
pending for an extended period of time.

POSTPONEMENTS OF SCHEDULED CONFERENCES

After a conference is scheduled to convene on a specific date, it may not
be postponed unless the requesting party first notifies all other parties of the
grounds for the requested postponement and the mediator or the Dispute
Resolution Coordinator approves. The ICMSC Rules address the fees that
may be owed to a mediator when a scheduled conference is postponed.
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CONFLICTS WITH SCHEDULED HEARINGS

If the original or extended deadline for mediation conflicts with a Deputy
Commissioner’s hearing calendar, the parties have two options. First, the
case may be mediated before the hearing date. If the case settles, the hearing
is unnecessary. If it does not settle, the parties may proceed to the hearing.
Alternatively, the parties may request a continuance of the hearing, or re-
quest the removal of the case from the hearing docket, by filing a motion
and proposed order with the appropriate Deputy Commissioner. Granting
the motion is within the Deputy Commissioner’s discretion.

Duties of Parties, Representatives, and Attorneys

ATTENDANCE

All parties and attorneys of record are required to attend the mediated
settlement conference. The ICMSC Rules contain special provisions that
apply to employers, insurance companies, and governmental entities, which
are described below.

Attendance by Representative of Employer

in Workers’ Compensation Cases

In a workers’ compensation case, a representative of the employer at the
time of injury is required to attend only if:

1. the employer, instead of or in addition to the insurance company
or administrator, has decision-making authority with respect to
settlement; or

2. the employer is offering the claimant employment and the suitability
of that employment is at issue; or

3. the employer and the claimant have agreed to simultaneously
mediate non-compensation issues arising from the injury; or

4. the Commission orders the employer representative to attend the
mediation conference.

Attendance by Representative of Insurer

Each insurance carrier or self-insured that may be obligated to pay all or
part of any claim presented in the action must be represented at the con-
ference by an officer, employee, or agent who is not such party’s outside
counsel, and who has the authority to make a decision on settlement of the
claim, or who has been authorized to negotiate on behalf of such carrier
or self-insured and can promptly communicate during the conference with
persons who have such decision-making authority.
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Attendance by Representative of a Governmental Entity

Any party that is a governmental entity must be represented at the con-
ference by an employee or agent who is not such party’s outside counsel or
by the Attorney General’s Office counsel responsible for the case. The rep-
resentative must have authority to decide on behalf of such party whether
and on what terms to settle the action. If proposed settlement terms can
be approved only by a board (e.g., a board of county commissioners), the
representative must have authority to negotiate on behalf of the party and
to make a recommendation to that board.

APPEARANCE BY TELEPHONE

In appropriate cases, the Dispute Resolution Coordinator or the mediator,
with the consent of all parties and persons required to attend the confer-
ence, may allow an insurance carrier representative or other person who is
required to attend a mediated settlement conference to attend via telephone,
conference call, or speaker telephone. The person(s) so attending must bear
all telecommunications costs. The mediator may communicate directly with
the insurance representative with regard to the matters discussed in me-
diation and may set a subsequent conference at which all persons will be
required to physically attend.

FOREIGN LANGUAGE INTERPRETERS

When a person who does not speak or understand the English language
is required to attend a mediation conference, the person must be assisted
by a qualified foreign language interpreter unless the right to an interpreter
is waived by both parties. The procedures for retaining an interpreter at a
mediation conference are very similar to the procedures for retaining an
interpreter for a hearing.

FINALIZING THE AGREEMENT

If an agreement is reached in the mediation conference, the parties must
reduce it to writing, specifying all of the terms bearing on the resolution
of the dispute before the Industrial Commission. The agreement must be
signed by the parties and their counsel. By stipulation of the parties and
at their expense, the agreement may be electronically or stenographically
recorded. All agreements for payment of compensation must be submitted
in proper form for approval by the Commission and must be filed with the IC
within twenty days after the mediation conference is concluded.
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ATTENDANCE IN RELATED CASES

The ICMSC Rules set out a procedure for obtaining the attendance of an
attorney, party, or insurance carrier representative in a case pending before
the Commission at a mediated settlement conference conducted in a related
case, regardless of the forum in which the related case is pending. The Su-
preme Court of North Carolina has adopted a similar rule for the superior
court mediation program.

Sanctions

The Commission may impose sanctions against any person or party who
violates the ICMSC Rules without good cause. Any sanctions that may be
assessed against a party under these Rules may also be assessed against the
party’s principal or attorney, depending on whose conduct necessitated the
assessment of sanctions.

Authority and Duties of Mediator

AUTHORITY

Under the ICMSC Rules, control of the settlement conference and the
procedures followed rests with the mediator at all times. This is a fact
that often bears repeating with the parties or their representatives. The
mediator’s control, of course, is constrained by the standards of conduct
established for mediators by the North Carolina Dispute Resolution Com-
mission. It is also bound by applicable restrictions of the ICMSC Rules, such
as provisions limiting the recording of negotiations and discussions at the
settlement conference.

The mediator must make a good faith effort to schedule the settlement
conference at a time that is convenient for the parties, attorneys, and media-
tor. If the parties cannot agree on the scheduling, the mediator may select
the date.

The mediator is authorized to meet privately with any of the parties or
their counsel either before or during the settlement conference. If private
communications occur before the conference, the mediator must disclose
that fact to all participants at the beginning of the conference.

DuUTIES

Providing Information to the Parties
The mediator has a duty to define and describe the following aspects of
the mediation process at the beginning of the conference:
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« the overall process of mediation;

« the differences between mediation and other forms of conflict
resolution;

« the costs of the mediated settlement conference;

- the facts that the mediated settlement conference is not a trial or
hearing, that the mediator is not acting in the capacity of a com-
missioner or deputy commissioner, that the mediator will not act in
the capacity of a commissioner or deputy commissioner in the case
at any time in the future, and that the parties retain their right to a
hearing if they do not reach a settlement;

« the circumstances under which the mediator may meet alone with
either of the parties or with any other person;

« whether and under what conditions communications with the media-
tor will be held in confidence during the conference;

« the inadmissibility of conduct and statements made at the conference,
in accordance with applicable rules of court and the ICMSC Rules;

« the duties and responsibilities of the mediator and the parties; and

- the fact that any agreement reached will be reached by mutual
consent of the parties.

Disclosure
The mediator has a duty to be impartial and to advise all parties of any
circumstances that might bear on possible bias, prejudice, or partiality.

Declaring Impasse
The mediator has a duty to determine in a timely way when mediation is
not viable, that an impasse exists, or that mediation should end.

Reporting the Results

The mediator must file a Report of Mediator in all cases, even if no confer-
ence is held. The only exception is when the mediator receives an order from
the Commission dispensing with mediation. The mediator should not attach
a copy of the parties’ memorandum of agreement to the report.

Scheduling and Holding the Conference
As discussed above, the mediator has the authority to select the date for
the settlement conference, in consultation with the parties and their counsel
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or other representatives. The mediator also has a duty to conduct the con-
ference within any time limits established by the Commission. Deadlines
for completion of the conference must be strictly observed unless they are
changed by the Commission.

Standards of Professional Conduct

All mediators conducting mediation conferences pursuant to the ICMSC
Rules must adhere to the Standards of Professional Conduct for Mediators
adopted by the North Carolina Dispute Resolution Commission.

Compensation of the Mediator

MEDIATION AND ADMINISTRATIVE FEES

When the mediator is selected by the parties, compensation is paid at a
rate and in a manner agreed upon between the parties and the mediator.
When the mediator is appointed by the Commission, he or she is compen-
sated by the parties at an hourly rate set by the ICMSC Rules. The parties
also pay the mediator a one-time per case administrative fee, established
by the Rules, unless written notice is given to the mediator and the Dispute
Resolution Coordinator (within the time specified by the Rules) that the is-
sues for which the request for hearing were filed have been fully resolved,
or that the hearing request has been withdrawn. If a mediated settlement
conference is postponed without good cause, the mediator is entitled to a
postponement fee, the amount of which is set by the ICMSC Rules. The post-
ponement fee varies depending on how close to the date of the scheduled
conference the postponement is requested. The settlement of a case prior to
the scheduled date for mediation constitutes good cause for a postponement
provided that the mediator is notified of the settlement immediately after
it was reached and the mediator receives notice of the settlement at least
fourteen calendar days prior to the date scheduled for mediation. Upon ap-
plication of the party or parties charged with the fee, the Commission may
waive the postponement fee.

Parties obligated to pay a share of the costs are responsible for equal
shares. However, in workers’ compensation claims the defendant pays the
plaintiff’s share, as well as its own. The defendant is reimbursed for the
plaintiff’s share, when the case is concluded, from benefits that may be de-
termined to be due to the plaintiff, and the defendant may withhold funds
from any award for this purpose. In the event the plaintiff is not entitled to
benefits, the plaintiff is generally not responsible for any share of the media-
tor’s fee. Unless the Dispute Resolution Coordinator enters an Order allocat-



214 Alternative Dispute Resolution in North Carolina

ing such fees to a particular party, the fees may be taxed as other costs by the
Commission. Payment is generally due upon completion of the conference,
except that the State of North Carolina is billed at the conference and may
pay within thirty days of receipt of the billing. Insurance companies or car-
riers whose written procedures do not provide for payment of the mediator
at the conference may pay within fifteen days of the conference. Sanctions
may be imposed if mediation fees are not paid in a timely manner.

Miscellaneous Procedures

MOTIONS AND RESPONSES

Unless otherwise indicated, motions pursuant to the ICMSC Rules must
be addressed to the Industrial Commission’s Dispute Resolution Coordina-
tor. Motions must be served on all parties to the claim and the settlement
process and are decided without oral argument. Responses may be filed
with the Commission within ten days after the date of receipt of the motion.
Notwithstanding the above, for good cause the Commission may act upon
oral motions, or act upon motions prior to the expiration of the ten-day re-
sponse period. Any appeals from orders issued pursuant to a motion under
these rules shall be addressed to the attention of the Commission chair or
the chair’s designee for appropriate action.

WAIVER OF RULES

In the interest of justice, or to comply with the law from time to time as it
may be amended or declared, the Commission may waive any requirement
of the ICMSC Rules.
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CHAPTER FOURTEEN

ADR in the North Carolina Office of
Administrative Hearings

“The central quality of mediation . . . is its capacity to reorient
the parties toward each other; not by imposing rules on them,
but by belping them to achieve a new and shared perception
of their relationship, a perception that will redirect their
attitudes and dispositions toward one another.”

— Lon Fuller, Mediation— Its Forms and Functions,

44 So. Cal. L. Rev. 305, 325 (1971).

Creation of the Mediation Program

With the creation of the Office of Administrative Hearings (OAH) in 1985,
the North Carolina General Assembly established as public policy that ad-
ministrative law disputes should be settled. North Carolina General Statutes
Section 150B-22 provides as follows: “It is the policy of this State that any
dispute between an agency and another person that involves the person’s
rights, duties, or privileges, including licensing or the levy of a monetary
penalty, should be settled through informal procedures.”

By statute, in 1993, private mediation was introduced into the OAH
administrative law process, and in February 1994, the OAH began refer-
ring contested cases to private mediation.! This mediation legislation also
included a “sunset” provision, effective on June 30, 1995. But due to the
positive response from both the public and private sectors, the General As-
sembly removed the sunset provision from the legislation at its 1995 session
and confirmed that the program of mediated settlement conferences would
continue in the OAH.

The initial difficulty during the start-up period was identifying which
cases should be selected for mediation. Many of the early cases referred to
mediation had substantial economic value and sought complex statutory
remedies. Such cases do not readily fit the pattern of civil actions in which
monetary remedies alone are sought. Also, due to the penal nature of many
contested cases, administrative litigation may take on both criminal and
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civil law characteristics. For example, a substantial environmental penalty
is analogous to a criminal fine or forfeiture in superior court. Cases involv-
ing penal sanctions arguably are more difficult to mediate than are cases
where the relief sought is purely compensatory. All of these characteristics
are carefully considered when identifying cases for mediation.

Operation of the OAH Mediation Program
Referral to Mediation

Mediated settlement conferences in the OAH setting are conducted
substantially in compliance with the Rules of the North Carolina Supreme
Court Implementing Statewide Mediated Settlement Conferences in Supe-
rior Court Civil Actions (MSC Rules). The OAH procedures are virtually
identical to the procedures set forth in the MSC Rules. (See Chapter 12,
“The Mediated Settlement Conference Program in North Carolina’s Superior
Courts,” for a full description of the MSC Rules.)

Not all contested cases before the Office of Administrative Hearings are
referred to mediation. The chief administrative law judge selects certain
cases for referral, according to guidelines set forth in the North Carolina
Administrative Code. Before being referred to mediation, a contested case
must meet these established guidelines. However, any contested cases not
selected for a mediated settlement conference, upon request of any party
by motion, may be referred to mediation, and the presiding administrative
law judge (ALJ) may issue such an order. Conversely, if a case is assigned
to mediation and a party wishes to dispense with mediation, the party may
request by motion that the presiding ALJ dispense with the conference. The
presiding ALJ may grant the motion to dispense, with good cause.

Mediator Selection

While the parties involved in mediation typically choose a certified
mediator, a non-certified mediator who is qualified by training or experi-
ence to mediate all or some of the issues in the action may also be selected.
The OAH website, www.ncoah.com, contains a link to the North Carolina
Dispute Resolution Commission’s Mediator List. The OAH does not provide
print copies of the mediator list. The parties may select a mediator by agree-
ment within twenty-one days after either the chief or presiding ALJ orders
the contested case to mediation. If the parties are unable to agree upon a
mediator, the petitioner’s attorney may request that the presiding ALJ ap-
point one.
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The Mediated Settlement Conference

Once selected, the mediator is responsible for setting the time and place
for the mediated settlement conference and for giving timely notice to the
attorneys and the parties. Unless all parties and the mediator agree other-
wise, the mediation is held in the local courthouse or another public build-
ing in the county where the case is pending. Although the initial order must
clearly state a date for completion of the conference, a party or the mediator
may request an extension of the deadline. Mediation can occur as early as
the discovery phase or as late as the ALJ’s recommended decision but before
the final agency decision has issued.

All parties, attorneys, and representatives having authority to settle a
claim must attend the settlement conference, unless excused by the presid-
ing ALJ. If a person fails to attend without good cause, the presiding ALJ
may impose a monetary sanction. If an agreement is reached in the confer-
ence, the parties must reduce its terms to writing and sign the agreement,
along with their attorneys.

After the Mediated Settlement Conference

Following the conference, the mediator must file a written report with the
parties and the presiding ALJ, stating whether the parties reached an agree-
ment. If the parties reach a full agreement, the mediator’s report must state
specifically how the action is to be concluded. If the parties do not reach a
full agreement, the report will set out the terms of any partial agreement.

Compensation of the Mediator

When the parties select the mediator, the mediator’s compensation is es-
tablished by agreement of the parties. When the OAH appoints the media-
tor, the mediator’s compensation is established at the uniform hourly rate
set by rule, plus a one-time administrative fee of $150. Currently, the rate of
compensation for a certified mediator is $150 per hour. Fees for postpone-
ment may also be applicable. If a party is found to be indigent, the indigent
party will not be required to pay any part of the mediator’s fee.

The Judicial Settlement Conference

Mediation is not the only alternative dispute resolution technique available
to the parties in OAH contested cases. In certain situations a settlement
conference is held in lieu of mediation. The major difference between the
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two methods is that a settlement judge presides at the settlement confer-
ence, rather than a mediator. The types of cases typically referred for ju-
dicial settlement conferences include all public employee discharge cases
and routine contested cases, particularly where the citizen petitioner is not
represented by an attorney.

Most of the administrative law judges in the OAH have substantial train-
ing in mediation, and several have been certified as mediators. These judges
bring not only extensive skills but also years of experience in presiding over
similar cases. However, the settlement judge is never the judge who will
preside at the hearing. As a result, statements made at the settlement confer-
ence will not prejudice a party’s position at the contested case hearing.

Mediation in Contested Medicaid Cases

Upon receipt of an appeal, Medicaid cases are referred to the Mediation Net-
work of North Carolina. Within five days of the referral, the mediator will
contact the parties to set a time for the mediation. The parties may elect or
decline to participate in mediation. If the parties choose to participate, the
mediation must occur within twenty-five days of submission of the appeal.
The mediator will coordinate with the parties’ schedules to meet the dead-
line and to work diligently to reach a settlement. Most mediations will be
conducted by telephone conference. Within twenty-four hours of the media-
tion, the mediator will file a report with both the OAH and the Department
of Health and Human Services about what was determined in the media-
tion. If a settlement was not reached or the mediation failed for lack of ap-
pearance, the contested case will move to a contested case hearing.

Mediation of Medicaid contested cases has been mandatory since 2008.
Over half of all of these contested cases have been successfully mediated.
The success rate has consistently increased each year. (For a more complete
discussion of the North Carolina Medicaid Mediation Program, please see
Chapter 24.)

Conclusion

The judicial settlement conference offers a slightly different alternative
dispute resolution dynamic than mediation, but both approaches encour-
age, complement, and enhance settlement opportunities at the Office of
Administrative Hearings. Given the success of the program, the chief ad-
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ministrative law judge continues to refer an increasing number of contested
cases to mediation or to a judicial settlement conference. The success of the
Medicaid contested case mediations demonstrates the effectiveness of alter-
native dispute resolution and, in the future, may be used as a model for all
contested case hearings.

NoTE
1. N.C. Admin. Code tit. 26, r. 03.0201-0208 (Oct. 2009).



CHAPTER FIFTEEN

Court-Ordered Mediation
for Cases within the Jurisdiction
of the Clerk of Superior Court

“Common sense often makes good law.”

— United States Supreme Court Justice William O. Douglas

The Clerk as an Adjudicator

The court official known as the clerk of superior court often is regarded as
an administrative person who runs the day-to-day functions of the county
courthouse. The clerk and the clerk’s employees maintain the files gener-
ated for each case in all the trial courts within the county. They time and
date stamp, file, and safeguard all pleadings in all cases, whether they are
civil or criminal in nature. The clerk also is present in the courtroom when
court is in session, keeping minutes and preparing orders for the presiding
judge to sign.

In North Carolina, the clerk also is an adjudicator in cases specified by
statute. The list of cases for which the clerk is “the decider” is a long one. On
that list is a category of cases called “Special Proceedings,” which include a
number of real estate issues. The clerk also performs the function of what in
other states is called a judge of probate. In that regard, the clerk is both an
administrative official who keeps records, sends notices, and receives and
reviews accountings, and an adjudicator who hears evidence and arguments
of counsel and makes judicial rulings in disputes arising out of decedents’
estates. Some of those issues involve appointing or removing estate adminis-
trators, issuing orders for the recovery of property, and deciding issues that
arise in the interpretation of wills. The clerk is also the judicial official who
handles foreclosures in both their administrative and adjudicatory aspects.

Another category of cases handled by the clerk is adult guardianships.
In that role, the clerk not only performs administrative functions, but also
decides the two crucial substantive issues: (1) whether or not an adult is
competent to manage his or her affairs; and (2) in the event of a finding of
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incompetency, who should be appointed as guardian of the person and/or
estate of the ward. It is in the realm of adult incompetency that the story of
North Carolina’s Clerk Mediation Program begins.

Program Background and Development

In 2003, Lynne Berry, an employee of the Department of Aging for the North
Carolina Department of Health and Human Services, approached a number
of people in Wake County who were interested in mediation and/or elder
care issues about the possibility of starting a program of guardianship me-
diation. The proposal was based on a successful elder care mediation effort
in Ann Arbor, Michigan, and had only a tenuous connection with the courts.
In the Michigan program, the clerk’s office served as a source of information
about the availability and benefit of family mediation in guardianship situa-
tions, and it actively steered potential petitioners to the nonprofit mediation
program.

Ms. Berry organized a meeting of North Carolina clerks and mediators to
discuss the idea of promoting eldercare mediation by clerks of court across
the state. At that meeting, J. Anderson “Andy” Little, a mediator from Chapel
Hill, urged that the proposal offered an opportunity to design a program of
mediation for all types of cases within the clerk’s jurisdiction. Little subse-
quently presented the idea to a much larger group of clerks, who expressed
interest in the possible benefits of such a program. After obtaining input
from that group, Little proposed creation of a clerk mediation program to
the North Carolina Dispute Resolution Commission (DRC or Commission).
The Commission enthusiastically endorsed the proposal.

Little and Frank C. Laney served as co-chairs of the committee formed to
design the program and to draft enabling legislation. Also participating was
a cross section of clerks from around the state and their legal advisor from
the Administrative Office of the Courts (AOC), Pamela Best. The group in-
cluded Ken Babb, an attorney from Forsyth County; Leslie Ratliff, Executive
Secretary of the DRC; Mary Ann Dalton, an attorney from Wake County;
James Stanford, Clerk of Superior Court (CSC) for Orange County; Martha
Curran, CSC for Mecklenburg County; Jan Pueschel, CSC for Wake County;
Catherine Graham, CSC for Moore County; Selina Brooks, Assistant CSC
for Mecklenburg County; Whit Gibson, CSC for Scotland County; June Ray,
CSC for Haywood County; Shirley Randleman, CSC for Wilkes County;
Tommy Thompson, CSC for Henderson County; Jerry Brewer, CSC for Polk
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County; Jerry Roten, CSC for Ashe County; and Eleanor Farr, CSC for Pitt
County. The committee quickly realized that the design of a program for the
entire range of cases within the jurisdiction of the clerk’s office would pre-
sent many challenges that did not exist in the design of other court-ordered
mediation programs.

First, although many of the clerks on the committee believed that their
counties were experiencing the beginning of a tidal wave of adult guard-
ianship cases brought about by the demographics of an aging baby boom
population, no clerk on the drafting committee believed that the mediation
program would serve a significant case management function in his or her
office. This skepticism was surprising to the non-clerks on the committee,
partly because they believed that the other court-ordered mediation pro-
grams in the state had proven to be effective case management tools.

Complicating the issue was the reality that clerks typically have a more
personal, or “hands-on,” approach to case management than the judges in
superior court. This is so partly because clerks perform both administrative
and adjudicatory roles in their cases. Moreover, clerks often feel an intensely
personal responsibility to the litigants who appear before them. Clerks are
elected in local county elections and often know the litigants or their fami-
lies personally. Their approach may also be explained by the nature of many
of the cases within their jurisdiction, such as those dealing with personal,
family, and sensitive matters where there may be issues of personal integrity
(e.g., the malfeasance or misfeasance of guardians and estate administra-
tors). For these and other reasons, there was a strong reluctance among the
clerks to hand over their cases to someone (a mediator) they were not sure
would approach the issues and the parties with the same sense of responsi-
bility that they possessed.

Another complicating factor was that cases within the jurisdiction of the
clerk come in many different forms. Some are handled like superior court
actions, and others are handled through rules and processes not covered in
the North Carolina Rules of Civil Procedure. The procedures also vary from
case type to case type. Foreclosure cases, estate matters, and guardianship
cases all have procedures that are different from each other. The design of
a mediation program to fit all of these different types of proceedings was a
more daunting task than that undertaken in other court-based mediation
programs.

Two specific questions illustrate this drafting challenge. First was the
issue of how to define the parties who would be ordered to mediate. The
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“parties” in matters before the clerk often are not known at the time the
case is initiated, and in some cases, such as estate matters, they can change
from issue to issue. Second was the question of how to deal with the fact
that some matters in the clerk’s jurisdiction, such as partition proceedings,
may conclude with an agreement of the parties, while other matters may
be concluded only with an order of the clerk, as in guardianship and estate
cases. Rules for finalizing agreements reached in mediation thus would have
to vary for different types of cases. The remainder of this chapter outlines
those and other design challenges and discusses their ultimate resolution.

The 2005 Enabling Legislation:
North Carolina General Statutes Section 7A-38.3B

The drafting committee began work on proposed legislation in 2004. The
committee envisioned a party-pay system, as with other statewide, court-
based mediation programs. Since only the legislature could authorize that
type of cost to the parties, it was clear that statutory authorization would be
required. On May 23, 2005, the General Assembly enacted North Carolina
General Statutes Section 7A-38.3B, establishing a mediation program for
matters referred to mediation by clerks of superior court.

Matters That May Be Referred to Mediation

Section (b) of the statute allows the clerk of court to order mediation
in matters (the drafting committee rejected the word “action” as being too
legalistic) within the clerk’s original jurisdiction, except for foreclosures
under Chapter 45 and adoptions under Chapter 48 of the General Statutes.
Matters that may be referred to mediation include:

e Adult guardianships/incompetency;
« Estates administration; and
» Special proceedings—
* Legitimations,
 Name changes,
» Motor vehicle liens,
« Private condemnations,
« Partition proceedings,
 Boundary proceedings,
« Torrens Act proceedings, and
- Cartway proceedings.
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In light of the foreclosure crisis that began in 2008, it may be hard to
understand why the drafting committee exempted foreclosures from the
list of available cases. However, in 2004-2005, foreclosures were a speedy
and efficient process in which borrowers’ rights appeared safely guarded.
At that time, the clerks did not want to create a new process that solved no
apparent problem and that might lead to significant delay. The committee
also surmised that a move to require mediation in foreclosure proceedings
would engender opposition from the banking community to the entire leg-
islative proposal. For these reasons, the committee decided not to include
foreclosure proceedings in the list of those matters in which mediation could
be ordered. In light of the many mediation programs for foreclosures that
have grown up across the nation since 2008, many have wondered whether
this legislation should be amended. Thus far, however, the mixed success of
those programs has not stimulated a strong movement in North Carolina for
a program of foreclosure mediation.

As noted above, the drafting committee also decided not to include adop-
tion proceedings in the program. There did not appear to be any problems in
adoption cases that would be solved through the mediation process.

Attendance

Section (c) of the statute specifies the persons who are required to at-
tend mediations ordered by the clerk. This was the most difficult part of the
statute to draft because of the many different people who might be ordered
to participate, depending on the issue in question. (As noted above, the per-
sons relevant to the mediation may change from issue to issue.) The statute
authorizes the clerk to order the following persons to attend:

» Named parties. This includes those persons whose names appear on
the pleadings.

« Interested persons, meaning those persons who have a right,
interest, or claim in the matter. This could include creditors, heirs,
devisees, next of kin, or other persons or entities the clerk deems
necessary for the adjudication of the matter.

« Non-party participants. The clerk may designate persons or entities
who possess information that would be relevant and beneficial
to the mediation (such as health care providers in an adult
guardianship mediation).

* Fiduciaries, meaning persons or entities holding assets of another,
as defined in Chapter 36A of the General Statutes.
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This seemingly amorphous list of people who need to be notified and sched-
uled for mediation presented new challenges for mediators, who were used
to determining who should receive notice simply by looking at a pleading. As
a practical matter, some collaboration between the mediator and the clerk is
involved in getting the mediation conference scheduled, noticed, and held.

Selection of the Mediator

Section (d) of the statute adopts the same methods for selection of the
mediator as used in the superior court’s Mediated Settlement Conference
Program (MSC Program) and the Family Financial Settlement Program (FFS
Program). (See Chapter 12, “The Mediated Settlement Conference Program
in North Carolina’s Superior Courts,” and Chapter 18, “The Family Financial
Settlement Program in North Carolina’s Courts” for a full discussion of me-
diator selection procedures in those programs.) The parties may choose a
certified mediator, but if they can’t agree, the clerk will designate one.

Immunity

Under the provisions of Section (e) of the statute, mediators who are
appointed or selected for matters ordered to mediation by the clerk have
judicial immunity in the same manner and to the same extent as judges of
the General Court of Justice.

Costs of Mediation

Named parties, fiduciaries, and interested parties each pay a share of the
mediator’s fee, pursuant to Section (f) of the statute. Non-party participants
are not taxed with any portion of these costs. Costs can be assessed against
the estate of a decedent, an adjudicated incompetent, a trust corpus, or a
fiduciary only if there is a written order of the clerk. (This is consistent with
estate law.)

Inadmissibility of Negotiations

Section (g) of the program legislation deals with the inadmissibility of
things said and done in mediations ordered by the clerk. It tracks the compa-
rable statutory provisions of both the MSC Program and the FFS Program.
Under this provision, statements and conduct that occur in mediation gener-
ally are not subject to discovery and are inadmissible in hearings before the
clerk, except in incompetency, guardianship, or estate proceedings (along
with certain matters, listed in the statute, which are excluded from discov-
ery in other court-ordered mediation programs).
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The clerks who served on the drafting committee felt strongly that they
could perform their functions fairly and prevent collusion, fraud, and undue
influence in estate and family cases only if they had all the evidence, even
those things said and done during mediation. Thus, the persons who attend
a clerk-ordered estate or adult guardianship mediation may testify about
things said and done in that mediation. Mediators, however, may not be
compelled to testify, except in very limited circumstances, pursuant to the
language in Section (h) of the statute.

Agreements

The process of finalizing agreements in the Clerk Mediation Program
is strikingly different from the procedures in other court-based mediation
programs, a fact that arises from the different duties of the clerk in certain
types of cases. Under Section (i) of the statute, if an agreement is reached at
the mediation that can be binding as a matter of a law (as in partition pro-
ceedings), then the parties must reduce the agreement to writing and sign
it, along with their attorneys. They have a binding agreement enforceable
without any action on the part of the clerk.

In all other matters (estate and guardianships), if an agreement is reached
on some or all of the matters ordered to mediation, the parties must reduce
its terms to writing and sign it, along with counsel. Such agreements are
not binding upon the clerk, but may be offered into evidence at a hearing
before the clerk.

Sanctions

The failure of a person to attend mediation was the only grounds for sanc-
tioning someone in the original legislation under Section (j). Some years
later, this and the other court-ordered mediation program statutes were
amended to also allow sanctions for failing to pay the mediator’s fee. With
that amendment, the clerk now has contempt powers, as well as the power
to impose monetary sanctions authorized in the original legislation.

Authority to Supplement Procedural Details

Section (k) of the statute states: “The clerk of superior court shall make
all those orders just and necessary to safeguard the interests of all persons
and may supplement all necessary procedural details not inconsistent with
rules adopted by the Supreme Court implementing this section.” This provi-
sion was based on the language of another statute granting similar authority
to the clerks of court. It derives from the belief of the drafting committee
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that procedures in the Clerk Mediation Program will be more fluid and adap-
tive than in any other court-ordered mediation program.

Program Rules

Rules Implementing Mediation in Matters Before the Clerk of Superior
Court (Rules) were adopted by the North Carolina Supreme Court effective
March 1, 2006. They were revised in 2010 and were modified to conform
with other mediation program rules in 2011. The Rules provide a frame-
work for initiating and conducting mediations in matters referred by clerks
of superior court and establish standards for mediator training, certifica-
tion, and conduct. They are published on the DRC’s website.!

Beginning the Mediation Process

RULE 1 —INITIATING MEDIATION IN

MATTERS BEFORE THE CLERK

The mediation process commences with an order of the clerk, which
names those persons required to attend. Unlike the mediation programs in
superior and district courts, entering the order is entirely at the discretion
of the clerk. It is up to the clerk to decide which of the cases within his or her
jurisdiction are appropriate for mediation. However, if a matter or an issue
in a matter is not ordered to mediation, a party may request such an order.

Importantly, and to prevent fraud and undue influence, a petitioner may
not voluntarily dismiss a petition for guardianship after mediation is or-
dered. The issue must come back to the clerk for review before a dismissal
may be taken.

RULE 2—DESIGNATION OF THE MEDIATOR

This rule essentially tracks the provisions of the enabling statute, allow-
ing the parties to designate a DRC-certified mediator by agreement and
authorizing the clerk to appoint a certified mediator if the parties do not
make a designation.

Conducting the Mediation and Sanctions
for Failure to Attend or to Pay the Mediator

RULE 3—THE MEDIATION

Rule 3 sets out guidelines for where and when the mediation may be held
and requires the mediator to make arrangements for the time and place. It
specifies that the clerk’s order to mediation must state a deadline for comple-
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tion, but allows for extensions of time upon request. The rule also provides
that mediation is not to cause delay of other proceedings in the matter.

RULE 4—DUTIES OF PARTIES, ATTORNEYS,

AND OTHER PARTICIPANTS

Rule 4 describes the duties of the persons ordered to mediation by the
clerk. It also gives wide discretion to the mediator to include in mediation
discussions persons who were not ordered to attend, if their presence would
be helpful to resolving any issue.

The duty to finalize agreements reached in mediation is set out in Rule 4,
and the rest of the language tracks Section (i) of the legislation. If an agree-
ment is reached at the mediation that can be binding as a matter of a law
(as in partition proceedings), then the parties must reduce the agreement to
writing and sign it, along with their attorneys. In all other matters (estate
and guardianships), if an agreement is reached on some or all of the matters
ordered to mediation, the parties must reduce its terms to writing and sign
it, along with counsel. Such agreements are not binding upon the clerk, but
may be offered into evidence at a hearing before the clerk.

RULE 5—SANCTIONS FOR FAILURE TO ATTEND MEDIATION

OR TO PAY THE MEDIATOR’S FEE

Rule 5 tracks the language of the statute regarding sanctions that may be
imposed on a person who, without good cause, fails to attend mediation or
fails to pay the mediator’s fee. Such persons may be found to be in contempt
of court and subjected to monetary sanctions.

The Mediator

RULE 6—DUTIES OF THE MEDIATOR

The language of Rule 6 is similar to the comparable section of the rules
implementing the MSC Program. It establishes the mediator as the person
“in control” of the mediation. It permits the mediator to have private com-
munications with the parties and their attorneys and requires disclosure
that such communications have taken place. The rule sets out a list of pro-
cedural items that the mediator must discuss with the parties at the outset
of the mediation. It places an affirmative duty on the mediator to consult
with the parties to ensure the voluntariness of the mediation process. The
mediator also has the responsibility of determining when an impasse has
been reached and of declaring an end to the mediation. The mediator’s “ad-
ministrative” duties are also set out in the rule. They include scheduling and
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holding the mediation prior to the completion date established by the clerk’s
order and reporting the results of the mediation to the court on an AOC form
within five days of completing the mediation.

RULE 7—COMPENSATION OF THE MEDIATOR

This rule tracks Rule 7 of both the FFS Program and the MSC Program
as to setting the mediator’s fees and determining whether a participant is
an indigent person who does not have to pay a share of those fees. However,
there are important variations with regard to fees in guardianship and estate
matters. In those matters, the mediator’s fees are paid in shares, which are
determined by the clerk. Mediators who are accustomed to issuing invoices
to the parties at the end of the mediation must adjust to this significant
change of procedure in how they get paid. In the Clerk Mediation Program,
mediators submit an invoice directly to the clerk, who then decides which
parties, participants, and entities are responsible for paying a share of the
fee and whether a participant does not have to pay due to indigence. (A
person ordered to attend the mediation may submit a motion for a finding
of indigence and to be relieved of the duty to pay the mediator. The motion
is heard and decided by the clerk after the mediation is concluded.)

RULE 8 —CERTIFICATION

If certified mediators want to mediate adult guardianship and estate mat-
ters, they must take a ten-hour training course, as prescribed by Rule 9. That
course is comprised of substantive subject matter, such as the basics of estate
administration, the physiology and psychology of the aging process, and
adult guardianship procedures. There are no additional mediation skills or
observation requirements. Any mediator certified in the superior court or
family financial programs may be selected by the parties or appointed by the
clerk to mediate the other matters within the clerk’s jurisdiction.

Miscellaneous Provisions

The rules include several miscellaneous provisions. Rule 10 tracks Sec-
tion (k) of the enabling statute, stating that: “The Clerk of Superior Court
shall make all those orders just and necessary to safeguard the interests of
all persons and may supplement all necessary procedural details not incon-
sistent with these Rules.” Rule 11 includes definitions, and Rule 12 clarifies
how certain time limits are determined.
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Use of the Clerk Mediation Program

There are one hundred county clerks of court in North Carolina. Only a few
of them have utilized their authority to order mediation, although most
clerks will do so if the parties request it. They do not refer matters to me-
diation in any systematic way, however, and the program is largely under-
utilized, particularly when compared to the other court-ordered mediation
programs.

Some of the likely reasons for this situation have been touched on in this
chapter. The clerks are used to having a hands-on approach to their cases.
They are protective of the people and processes that are in place to resolve
family disputes in estate and guardianship cases without fraud or coercion.
They worry that mediation will add an extra layer of time and expense to
the disposition of cases within their jurisdiction. They also are worried that
mediators who do not regularly handle cases within their jurisdiction will
make mistakes of law and procedure, to the detriment of the litigants.

As important as any of these concerns is a fact noted several times in
this chapter: the many different types of cases within the clerk’s jurisdic-
tion, each with its own procedures and rhythm. Clerks of court will have to
determine how the mediation process fits within the parameters of different
types of proceedings, what forms will be needed, and what new procedures
will be added to their already voluminous procedures manual.

Realizing that these challenges exist, the leadership of the North Caro-
lina Bar Association’s Dispute Resolution Section has undertaken an effort
to involve clerks in the creation of a mediation manual that will help them
recognize markers to identify cases (and issues within cases) that are ap-
propriate for mediation, to create procedures and forms for each of the case
types represented in their caseload, to plan and implement a pilot program
in several counties with willing clerks, and then to train other clerks in the
use of mediation with the materials and experience developed in the pilot
counties. It is an ambitious undertaking that, as of this writing, is being
spearheaded by Zeb E. “Barney” Barnhardt, Kenneth P. Carlson, Jr., William
F. Wolcott I1I, and L. G. “Nick” Gordon (a former Clerk of Forsyth County).

Conclusion

Many of the matters within the jurisdiction of the clerk of superior court
are well suited to resolution by mediation rather than by adjudication, espe-
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cially matters involving family members or others in ongoing relationships.
As more clerks become familiar with the Clerk Mediation Program and its
potential to assist them with case management, it seems likely that utili-
zation of the program will increase and that citizens will benefit from the
process of working more amicably to resolve their conflicts.

NoOTE

1. See http://www.ncdrc.org. This URL is automatically redirected to the
website of the North Carolina Court System, where information about the Clerk
Mediation Program is available at http://www.nccourts.org/Courts/CRS/
Councils/DRC/Clerks/Default.asp.



CHAPTER SIXTEEN

ADR in the North Carolina
Business Court

“Litigation is the basic legal right which guarantees
every corporation its decade in court.”

—David Porter

In 1995, the Supreme Court of North Carolina created the position of Spe-
cial Superior Court Judge for Complex Business Cases to expedite business
cases filed in superior court. Judge Ben F. Tennille of Greensboro was ap-
pointed as the first judge for the newly created “Business Court” in January
1996. In 2005, the Court was expanded to three members, with courtrooms
in Raleigh, Charlotte, and Greensboro.

At the time of his appointment as the first business court judge, Judge
Tennille was already a certified mediator. He had extensive experience with
arbitration in the textile industry, where the arbitration of commercial dis-
putes is commonplace. Because he had managed litigation for a large corpo-
ration, he was familiar with internal corporate decision-making processes.
He believed that mediation and other forms of alternative dispute resolution
(ADR) would help resolve complex business cases, and the experience of the
Business Court judges in the intervening years has confirmed that belief.

ADR Procedures

The North Carolina Business Court is a specialized forum of the trial divi-
sion of the North Carolina state courts. Cases involving complex and sig-
nificant issues of corporate and commercial law are assigned by the Chief
Justice of the Supreme Court of North Carolina to the Business Court’s
special superior court judges, who oversee resolution of all matters in their
cases through trial.

At the outset of every new case assigned to the Business Court, judges
hold a case management conference. Attendance by a corporate execu-
tive from each party is required. During the conference the judge not only
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encourages the parties to consider using mediation or other forms of ADR
early in the litigation process, but also stresses the importance of maintain-
ing direct communications to resolve business disputes. In business cases, as
in all litigation, close to 95 percent of cases settle before trial. The only real
question is how much time and money will be invested before settlement is
reached. Business Court judges do not mandate a time for mediation; rather,
they encourage the parties and their attorneys to tell the Court when they
have enough information to use mediation effectively.

Most cases assigned to the Business Court are ordered to mediation or
some other ADR procedure before trial. The majority of mediated cases
settle either during mediation or as a result of having been through the
process. The judges prefer mediation to court involvement in settlement
negotiations. It is their belief that the parties and their counsel are more
open during the mediation process than they are in settlement negotiations
conducted by the judge who will try their case.

Why Mediation Is Successful in Business Court Cases

Mediation of corporate disputes is successful for several reasons. First, me-
diation and other forms of ADR give business executives an opportunity
to assess the risks, rewards, costs, and time involved in litigation. Having
assessed the risks, they are often willing to explore alternative solutions to
resolving the dispute.

Second, mediation helps narrow the issues. Mediation usually results in
the parties focusing on the basic issues from a business perspective, rather
than a legal one. Multiple mediation sessions are common in business dis-
putes, because the parties typically use mediation as a way of working to-
ward a business resolution.

Third, mediation enables business people to use their negotiation skills
to find practical solutions. Unlike most people involved in litigation, busi-
ness people are comfortable with negotiating. Litigation leaves negotiation
to the lawyers, whose adversarial culture often makes negotiated settlement
more difficult to reach. While business people are often uncomfortable in
the witness box or in litigants’ roles in the courtroom, mediation encourages
them to assume their accustomed role of negotiating to solve problems. Most
importantly, it reinforces the notion that they have a business problem, not
a legal one, and ultimately business issues—rather than legal ones—must
shape the settlement. Mediation makes the client reassume responsibility
for the problem, responsibility that otherwise is transferred to the lawyer.
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Once clients take responsibility for resolving their problem, they often
discover solutions that are practical and creative. The opportunities for reso-
lution in a business context are broader and more flexible than in the legal
realm, because legal remedies are generally limited and circumscribed.
Mediation encourages companies to control their own destinies and to craft
business results that neither judge nor jury can fashion.

Many of the disputes before the Business Court involve types of fam-
ily disputes that often arise after a parent who founded the business dies
without a clear succession or estate plan. Others involve small businesses
that have been run like partnerships. In both instances, emotions can cloud
business judgment. Mediation often helps to overcome emotional barriers
to settlement and encourages the parties to use their business judgment.

Fourth, one of the other significant benefits of mediation is the opportu-
nity for the executives to meet on neutral ground and communicate with
one another. This opportunity to speak directly often eliminates misunder-
standings or helps to clear the air, so that substantive progress can be made
toward settlement. Mediation helps an executive understand not just his or
her own position, but also the needs and desires of the opposition. A genu-
ine understanding of the adversary’s position is often crucial in reaching a
creative business solution. (One complex case in the Business Court settled
within ten minutes after the responsible managers on each side talked di-
rectly to each other.)

Mediation provides a safe setting for this important communication, be-
cause statements made in the mediation process are confidential and cannot
be communicated to the court or admitted into evidence. The parties thus
are free to speak openly and honestly, and to explore different business solu-
tions without fear that their statements or suggestions will be used against
them in court.

One advantage of mediation is that it can be used at any point in the dis-
pute process, from before the suit is filed to after trial. Mediation is usually
most effective when some discovery has taken place and all parties have a
firm grasp on what the evidence will show.

Mediation can be used for many purposes. It is not limited to resolution
of the entire case. For example, mediation can be used to resolve costly dis-
covery disputes or to settle some (but not all) of the issues in a case. It may
also provide a means for the parties to agree upon ADR mechanisms (e.g.,
arbitration or submission of technical issues to a panel of industry experts),
a strategy that typically produces better results and fewer errors.

Finally, effective use of mediation offers a means of reducing the in-
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creasing costs of business disputes. The increasing expense of producing
electronically stored information by businesses is making mediation and
other forms of ADR more attractive. Litigation rarely adds to revenues but
always adds to expenses. Controlling costs is an important aspect of busi-
ness litigation.

Increasing the Effectiveness of ADR in the Business Court

Although the use of mediation in the North Carolina Business Court is in-
creasing, several areas of possible improvement remain. First, more busi-
ness executives should serve as mediators in business disputes. Although
lawyer-mediators serve well in most cases, they sometimes lack the busi-
ness perspective that senior executives can bring to the dispute resolution
process. Recruiting new mediators with extensive backgrounds in business
would help remedy the situation as only about 10 percent of the MSC certi-
fied mediators are non-attorneys.

Also, too few business executives use mediation and other ADR tech-
niques to avoid litigation. Executives should be encouraged to use media-
tion earlier and more often. Business organizations such as the Chamber
of Commerce could help promote the use of alternatives to litigation and
educate their members on the benefits of ADR procedures. Organizations
like the Wake Forest University Family Business Center could help educate
family members on alternatives as well.

Conclusion

Mediation and other forms of ADR are ideally suited for use in business liti-
gation. They reduce costs and produce better, more business-focused results.
Mediation, in particular, permits business managers to use their negotiation
skills to arrive at a business rather than a legal solution to the problems at
issue. Usually the business resolutions are more productive for all parties.
The North Carolina Business Court will continue to make extensive use of
all forms of ADR to help resolve business conflicts and expedite justice.



CHAPTER SEVENTEEN

The North Carolina Court of Appeals
Settlement Conference Program

“The world is wide, and I will not waste
my life in friction when it
could be turned into momentum.”

—Educator and social reformer
Frances Willard (1839-1898)

Early Program (1981-1993)
Background

The North Carolina Court of Appeals was established in 1967. Through-
out its early years, the Court’s caseload increased dramatically, and by
1980 the Court was hearing appeals in virtually all matters from all the
trial tribunals. Appeals from the district courts, superior courts, Industrial
Commission, Commissioner of Insurance, Property Tax Commission, Utili-
ties Commission, and all other state agencies came directly to the Court of
Appeals. Within a decade of the Court’s establishment, some of its members
came to believe that many cases containing meritorious questions could be
settled if the proper procedures were used before oral argument. They con-
cluded that the use of the procedure known as the “settlement conference”
would result in a savings in time, money, personnel, and equipment for all
parties.

Other states were already using the settlement conference in their courts,
with positive results. It was estimated that the program could produce settle-
ment of as many as fifty cases in the first year. Also, as the program became
more widely used, it was expected that the attorneys would become more
accustomed to it and that the savings in the expense of further appellate
costs would be greater each year.

The basic premise of a settlement conference at the appellate level was
the same as that for a settlement conference at the trial level. If the topic
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of settlement was introduced by an experienced and impartial person not
involved in the litigation, and if the discussion was to take place in a neutral
forum, the Court felt that parties and counsel would be more likely to arrive
at a fair and satisfactory settlement. Counsel and parties often appeared
reluctant to introduce the topic of settlement for fear that it might be taken
as a lack of confidence in their case or as a sign of weakness. Such reluctance
often resulted in a case proceeding through the entire appellate process,
despite the fact that a settlement was both possible and practical.

The original Court of Appeals Settlement Conference Committee con-
sisted of Judge Harry C. Martin and Judge Willis P. Whichard. The Commit-
tee determined that several steps were necessary to initiate the settlement
conference program.

The first step was to select the appropriate person to conduct the settle-
ment conference. It was proposed that a retired judge should be selected,
one who enjoyed the respect of lawyers throughout the state. A retired judge
conducting the settlement conference would have two very important ad-
vantages. First, he or she would not feel under any compulsion to produce
a successful record of settlements, as a non-judge might. Second, the fact
that a judge was holding the conference would give instant legitimacy to
the idea of settling cases after the trial had been concluded and one party
to the litigation had lost. The Settlement Conference Committee noted that
states using settlement conferences at the appeals court level had employed
both retired trial judges and retired appellate court judges as neutrals with
apparently equal success.

The second step was to design an information form to be filed with the
Court of Appeals at the same time that the notice of appeal was given in
the trial court. This form would give the settlement judge the information
needed to conduct the conference before the time for filing the record had
expired and, preferably, before the preparation of the trial transcript.

On May 14, 1981, Supreme Court Chief Justice Joseph Branch and Court
of Appeals Chief Judge Naomi E. Morris announced the receipt of a grant
from the Z. Smith Reynolds Foundation to implement the experimental
settlement conference program at the appellate level. The program took
effect a month later in three pilot districts covering the counties of Bun-
combe, Durham, Cumberland, and Hoke. The first settlement judges for the
respective districts were Judge Francis “Frank” I. Parker, Judge Hamilton
H. Hobgood, and Judge Henry A. McKinnon, Jr. By 1983, the settlement
program had been expanded to thirteen additional counties overseen by five
additional settlement judges.
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Procedure

When notice of appeal was given in the districts participating in the
program, the appellant’s attorney completed and mailed to the clerk of the
Court of Appeals a civil appeal statement. This form consisted of a single
page providing basic information about the case, including a statement of
the grounds for the appeal. Originally, this form went to a special panel
of the Court of Appeals, which determined whether the case should be re-
ferred to a settlement judge. Shortly after Judge Earl W. Vaughn became
Chief Judge, he directed that the forms be referred to Judge Whichard for
determination.

If the case was assigned to a settlement judge, the Court issued an order
to all counsel and to the settlement judge. The order had the effect of toll-
ing (or stopping) the running of time for docketing the appeal. The settle-
ment judge then attempted to settle the case by conference with counsel
and, if necessary, the parties. The settlement judge had the responsibility
for arranging the details of the conference and had wide discretion in the
management of the settlement process. The Court of Appeals paid settle-
ment judges $100 per day for their services, plus $0.25 per mile for travel
expenses.

If the case was settled, the settlement judge advised the Court to that
effect. A judge of the superior or district court then signed the necessary
documents to implement the settlement.

If the case was not settled, the Court was also notified. The settlement
judge did not in any way indicate an opinion on the merits of the appeal. If
the case was not settled, the Court then issued an order withdrawing the
case from the settlement judge and setting the time frame for perfecting
the appeal.

The settlement conference program did not provide for any sanctions for
attorneys who failed to file the civil appeal statement, even though those
attorneys who failed to file were in violation of a local rule of practice pro-
mulgated in each of the judicial districts covered by the program. Because of
the lack of such sanctions, some counties had a poor record for the number
of civil appeal statements filed.

Results of Early Mediation Program

As of February 7, 1985, data collected for the first three and one-half years
of the program showed that approximately one-third of the cases submitted
to the settlement judge had been settled. Because of a lack of sanctions avail-
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able to enforce the filing of the civil appeal statement, and with judges leav-
ing the Court who had been instrumental in its operation, the settlement
program was terminated in early 1993. During the twelve-year existence of
the program, 663 civil appeal statements were filed. Of that number, 284
cases were referred to a settlement judge. This resulted in a settlement in
ninety cases, or 32 percent of the cases referred to the settlement conference
program.

Current Mediation Program (2002-Present)

Commencing August 1, 2002, an eighteen-month pilot program of Court
of Appeals mediation was ordered into effect by North Carolina Supreme
Court Chief Justice I. Beverly Lake, Jr. In February 2004, it became a per-
manent program. The program originally was supervised by Judge Robin
Hudson. When she was elected to the North Carolina Supreme Court, Judge
Sanford L. Steelman, Jr. assumed the supervision of the mediation program.

Civil cases (which include workers’ compensation and domestic cases) are
eligible for mediation, when both parties consent. There are three classifica-
tions of mediators for these cases: current Court of Appeals Judges, retired
Court of Appeals Judges (Recalled Judges), and private mediators. The cur-
rent Court of Appeals Judges do not charge a fee for their services. Recalled
Judges and private mediators are paid by the parties for their services.

If a current Court of Appeals Judge conducts the mediation, he or she is
prohibited from any future involvement in the case. This can be done be-
cause there are fourteen other judges available to hear the case who were
not involved in the mediation.

The parties are requested to state whether they wish to mediate early in
the appellate process. The objective is to schedule the mediation session as
quickly as possible so that the parties can minimize their appellate costs if
the case is settled.

Upon request of the mediator, the parties each provide a brief “Mediation
Statement” (no more than four pages) that includes: a brief history of the
litigation; the history of any efforts to settle the case, including any offers or
demands; a summary of the parties’ legal positions; the present posture of
the case, including any related litigation in the trial court; and any current
proposals for settlement. The Mediation Statement must not be filed with
the clerk of the Court of Appeals.

The parties and their counsel must be present for the mediation unless
excused by the mediator. Mediations usually are held in the Court of Ap-
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peals facilities, unless agreed otherwise by the parties and the mediator.
Mediations also may be conducted by telephone if all parties and the media-
tor agree.

All information shared during the course of the mediation, including
the Mediation Statement, is kept confidential. It does not become part of the
record on appeal and is not disclosed to others, including the judges on the
panel if the appeal moves forward. Neither the parties, the attorneys, nor
the mediator may disclose any statements, discussions, or actions taken in
the course of mediation except to the extent necessary to complete the Re-
port of Mediator Form that must be filed within five days after completion
of the mediation conference or to inform the Court whether mediation was
successful or not. If the mediation is successful, the appellant is responsible
for moving to dismiss both the appeal and the case in the trial court, if
necessary.

One of the interesting dynamics of appellate mediation is that there al-
ready has been a decision on the merits of the case by the trial tribunal. The
uncertainty of a trial result thus is not present in appellate mediation. There
is only the uncertainty of the result of the appeal. Since the rate of reversal
of trial court decisions in the Court of Appeals is readily calculable, it would
seem that there would not be a compelling motivation for parties to mediate
in many cases.

So what motivates parties to mediate and settle cases at the appellate
level? Certainly, one factor is the desire for finality. Many parties have been
litigating for several years and simply want the case to be over. Another fac-
tor is the sharply rising cost of appellate litigation. Resolving a case through
mediation can end the matter at an early point in the appeals process, and
costs can be greatly reduced. Finally, there are certain cases where a deci-
sion of the appellate court may not finally resolve the litigation. Workers’
compensation cases, domestic relations cases, and interlocutory appeals
may fall into this category. Appellate mediation offers the opportunity for a
final, global settlement of all issues, a result that may not be achieved with
an appellate ruling.

What has been the rate of settlement of cases in the Court of Appeals
mediation program? Anecdotal evidence indicates that approximately one-
half of the cases have settled at mediation. Also, in a number of cases, the
parties made substantial progress toward settlement through mediation but
were just not quite able to close the gap.

A study of the program was conducted, covering the time period Janu-
ary 2010 through March 2011. The study looked not at whether the case
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was settled at the mediation hearing, but instead at whether the Court of
Appeals had to write an opinion in the case. The results of this study were
as follows:

Cases submitted to mediation: 61
Cases withdrawn after mediation: 27
Opinions filed by the Court of Appeals: 15
No opinion filed/still pending: 19

Of the cases where the result was known (appeal withdrawn or opinion
filed), 64.28 percent were withdrawn without an opinion being filed.

Conclusion

The Court of Appeals mediation program has afforded parties an opportu-
nity to participate in the resolution of their case before it is finally decided
by the Court. (For most civil cases in North Carolina, the Court of Appeals
is the final court.) The program also allows the Court of Appeals to dispose
of a number of cases every year without a written opinion, saving valuable
Court resources for other cases.



RESOLUTION OF FAMILY MATTERS

CHAPTER EIGHTEEN

The Family Financial Settlement Program
in North Carolina’s Courts

“Emphasis on collaboration and problem solving can help
soothe strained relationships, improve communication,
and enhance prospects for positive future interaction.”
—North Carolina Court of Appeals Judge Ralph A. Walker
(Chair of the North Carolina Dispute Resolution Commission),

“Family Financial Settlement Program to Assist Divorcing Couples,”
Press Release from The North Carolina Court System (April 7, 1999).

Program Design
Purpose and Scope

The Family Financial Settlement Program (FFS Program) is designed to
facilitate settlement of district court cases involving disputes over equitable
distribution, alimony, or support. “Equitable distribution” describes the
process a court uses, upon application of a party to a divorce proceeding,
to “equitably” divide marital property between the parties. The FFS Pro-
gram encourages parties to focus their attention in these cases on settle-
ment rather than on litigation and provides a structured opportunity for
settlement negotiations to take place. At the scheduling conference, which
is mandatory under state law, the court may order the parties in an equitable
distribution action to attend a mediated settlement conference (mediation)
or other settlement procedure agreed upon by the parties. Once the court
enters the order, participation by the parties is required. Note that although
the enabling legislation for the FFS Program and the program rules use the
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terminology “mediated settlement conference,” that designation usually
is associated with the superior court’s Mediated Settlement Conference
(MSC) Program. To avoid confusion, this chapter frequently uses the more
generic term “mediation” to refer to the mediated settlement process used
in the district court’s FFS Program.

The parties are not limited to discussion of equitable distribution at the
mediation. Other issues, including child support and alimony, may also be
included in the negotiations. Custody and visitation issues may be discussed
and negotiated upon agreement of the parties.

The Rules of the North Carolina Supreme Court Implementing Settlement
Procedures in Equitable Distribution and Other Family Financial Cases (FFS
Rules) allow the parties to select a settlement procedure from a dispute reso-
lution menu. Among options available to the parties are mediations, neutral
evaluations, judicial settlement conferences (if available in the district), or
any other settlement procedures permitted by a district’s local rules. Media-
tion is the default procedure (i.e., a court must order that a mediation be
held if the parties do not select one of the other procedures). Parties gener-
ally opt for mediation, with the other alternatives selected only rarely.

During a mediation, a neutral facilitator or “mediator” meets with the
parties and their attorneys to help them discuss and try to settle the issues
in dispute. If the parties are successful in settling their case, the dispute is
resolved without the need for protracted litigation and trial. If the dispute
cannot be settled, the case proceeds to trial.

Features of the Program

The Family Financial Settlement Program was modeled to a large ex-
tent on the MSC Program, which has operated in North Carolina’s superior
courts since 1991. The programs share many important characteristics,
including two in particular that differentiate them from some of the other
court-based dispute resolution programs operating in North Carolina. First,
the MSC and FFS Programs are designed as user-pay programs (i.e., liti-
gants, rather than taxpayers, compensate the mediator for his or her ser-
vices). Second, in each of these programs the parties have an opportunity
to select their mediator, rather than having one appointed by the court. The
court appoints a mediator only in instances where the parties fail to make
a designation, cannot agree, or request that the court make the selection
for them. Another important feature shared by both the MSC and the FFS
programs is the menu approach, noted above, which offers a wide range of
ADR alternatives.
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Program Background and Development

The FFS Program’s original enabling legislation, North Carolina General
Statutes Section 7A-38.4, authorized the North Carolina Dispute Resolution
Commission (DRC or Commission) to design a pilot program. J. Anderson
“Andy” Little, a mediator from Chapel Hill, was appointed to chair an Ad
Hoc Committee to develop pilot rules for the program’s implementation.
Members of the Committee included chief district court judges in pilot pro-
gram sites, members of the DRC, family litigators, family mediators, and
court administrators. Proposed rules developed by the Committee were
approved by the DRC which, in turn, recommended them to the Supreme
Court of North Carolina. The Court adopted the FFS Rules on December 30,
1998, with an effective date of March 1, 1999.

During the 2001 legislative session, FFS proponents encouraged the
North Carolina General Assembly to continue the pilot program and to
expand it statewide. These efforts were successful, and on July 28, 2001,
Governor Michael F. Easley signed legislation continuing the FFS Program
and expanding it throughout the state.! While this effort was underway in
the General Assembly, Andy Little and other members of the DRC’s Ad Hoc
Committee worked to refine the pilot FFS Rules, taking into account lessons
learned during the pilot period. On October 16, 2001, upon recommenda-
tion of both the DRC and the Alternate Dispute Resolution Committee of the
State Judicial Council, the Supreme Court adopted the Ad Hoc Committee’s
proposed rule revisions.

The program’s enabling legislation, FFS Rules, and program forms are
available on the DRC’s website? or through its office. Mediators and attor-
neys should also check with individual districts to determine whether local
rules supplementing the FFS Rules have been adopted.

The framework for the FFS Program’s operations (as set forth in the FFS
Rules) is described below. Some practical tips for mediators and attorneys
working in the family law area are also included.

ADR Options in the FFS Program
Mediation

MEDIATED SETTLEMENT CONFERENCE DEFINED

As noted above, the mediated settlement conference (or mediation) is the
mandatory settlement procedure selected most often by parties in equitable
distribution and other family financial cases in district court. It typically
occurs early in the life of such actions. Attendance by the parties and their
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attorneys is required, but participation in the process is entirely voluntary.
There is no requirement that the attorneys or parties negotiate in good faith,
or that they negotiate at all. The mediation process generally is successful,
however, because in most cases the decision makers and their advisors
choose to work toward settlement with the help of their mediator.

A typical conference begins with the parties working together in a general
session. The mediator first explains the mediation process and his or her role
as mediator. Then, the parties present their respective positions in the case
and may exchange information that was not delivered during the discovery
process. After the general session, the parties usually separate and meet with
the mediator in a private session often referred to as a “caucus.” During the
caucus, the mediator helps the parties put aside their anger and frustration.
He or she assists the parties in analyzing their situation realistically and in
thinking through their needs and those of their children. The mediator also
helps the parties generate options and proposals for settlement. As the par-
ties develop offers and counteroffers for settling issues in dispute, the media-
tor carries the offers and counteroffers back and forth between the parties
and their attorneys. Although the parties may return to a general session
from time to time, private caucuses are more common since the focus of fam-
ily financial mediation is primarily property and money, not custody or visi-
tation, issues which require more interaction between the parties. (Custody
and visitation issues are the subject of the Custody and Visitation Mediation
Program, discussed in Chapter 19.) The heavy reliance upon private sessions
is probably due to the fact that most litigants view their case analysis and
“best positions” as private information. The typical family financial media-
tion usually involves no more than two sessions, and most conferences are
concluded in a single session lasting from half a day to a full day.

PRIOR TO MEDIATION

Duty of Counsel to Consult with Clients and Opposing Counsel

Concerning Settlement Procedures

The FFS Rules require counsel to advise his or her client of the settle-
ment procedures available in actions involving equitable distribution, child
support, alimony, post-separation support, separation agreements, premari-
tal agreements, or contracts between the parties regarding distribution of
marital property or quitclaims of certain rights. In addition, the FFS Rules
compel attorneys to confer with opposing counsel at or prior to the schedul-
ing conference to determine which settlement procedure they and the par-
ties wish to elect.
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Order for Settlement Procedure

At the scheduling conference in an equitable distribution action, or at
such earlier time specified by local rule, the court may enter an order requir-
ing the parties to engage in a settlement procedure. The order must require
that a settlement procedure be held, establish a deadline for its completion,
and state that the parties are required to pay the neutral’s fee, except in the
case of a judicial settlement conference. The court’s order for a settlement
procedure may be contained in the scheduling order or, if one is not entered,
must be included on the form titled “Order for Mediated Settlement Confer-
ence in Family Financial Case.” (The form is available on the DRC’s website.)

Selection of a Procedure Other Than Mediation. The FFS Rules acknowl-
edge that the parties themselves, rather than the court, are in the best posi-
tion to know which settlement procedure will be most effective in their case.
The Rules therefore permit the parties to elect—and the court to authorize
—an alternate settlement procedure, such as neutral evaluation, judicial
settlement conference (if available in the district), or any other procedure
provided for in local rules. The parties must agree upon the procedure to be
used, the neutral to be employed, and the neutral’s rate of compensation. If
the parties cannot reach agreement on these points, the judge must order the
parties to attend a mediation, the default procedure under the FFS Rules.
If the parties desire to use an alternate settlement procedure, they must file
either: (1) a Motion for an Order to Use a Settlement Procedure Other Than
Mediated Settlement Conference or Judicial Settlement Conference in Fam-
ily Financial Case; or (2) a Motion to Order Judicial Settlement Conference
in Family Financial Case and to Appoint a Judge to Conduct Conference.
(The motions are available in fillable form on the DRC’s website.)

Motion to Dispense with Settlement Procedure. A party may move that the
court dispense with its order to attend a settlement procedure. The motion
must be in writing and must state why the relief is sought. For good cause,
the court may dispense with the process. Good cause may include a history
of domestic violence, the fact that the parties have already participated in a
settlement process, or that they have elected to resolve their case through
private arbitration under the Family Law Arbitration Act. The fact that par-
ties are indigent or live at considerable distance from the location of the
settlement conference should not be an impediment, and the FFS Rules ad-
dress these situations. For example, Rule 4 provides for telephone or other
electronic participation, and Rule 7 provides that a mediator must waive fees
for parties determined by the court to be unable to pay their full share (or
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some portion of it). As a practical matter, most judges have been reluctant to
grant motions to dispense with mediation (or other settlement procedures
available under the program menu).

Designation of a Mediator

By Agreement of the Parties. As noted, the FFS Program is a user-pay
program where the parties themselves, not the state, compensate the me-
diator. Since the parties bear the cost, it is important that they also have
an opportunity to choose their mediator. This element of choice not only
engenders a greater sense of confidence in the process, but it also helps to
assure a measure of quality control, since attorneys and parties are not likely
to recommend a mediator who proves ineffective. Only in those instances
where the parties take no action to select a mediator or cannot agree on
their choice does the court intervene and appoint a mediator to conduct the
conference. The FFS Rules allow the parties to either designate a trained
and certified family financial mediator or nominate a non-certified media-
tor to conduct their conference. The parties must designate their mediator
at the scheduling conference, or at such earlier time specified in local rule,
by filing with the court a Designation of Mediator in Family Financial Case
form (available on the DRC’s website).

Once the parties choose a mediator, they must submit the Designation
of Mediator in Family Financial Case form to identify their mediator for the
court, confirm that the mediator has agreed to serve, and state the rate of
compensation to which they and the mediator have agreed. Parties nomi-
nating a non-certified mediator must also explain to the court why the in-
dividual they selected is qualified to serve. This is done by demonstrating
the non-certified mediator’s training, experience, or other qualifications.
The court has the option of either approving or disapproving a nominated
mediator. (As a practical matter, most courts routinely approve the nomina-
tions submitted to them.)

The DRC is charged with certifying family financial mediators. If the par-
ties designate a certified mediator, they can be assured that their mediator
has completed the required training and fulfilled the other requirements
established by the North Carolina Supreme Court and the DRC for certifica-
tion. Moreover, they may be assured that the mediator’s conduct is governed
by the Supreme Court’s Standards of Professional Conduct for Mediators,
and that the DRC is available to take complaints if a participant in the pro-
cess believes his or her mediator is of bad moral character, has violated the
Standards, or has otherwise acted unethically.
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Once certified, a mediator’s name and contact information are added to
the master list of certified family financial mediators, which is maintained
by the DRC and regularly updated on its website. The judicial districts that
a mediator is willing to serve for purposes of court appointments and party
designation are also indicated, and biographical information for the indi-
vidual mediator appears on the website. If parties are interested in using
a particular mediator but do not know much about him or her, they may
visit the Commission’s website and enter the name on the mediator search
screen to access biographical material for the individual (provided that the
mediator has supplied such information to the Commission). The material
typically will include information on the mediator’s education, work experi-
ence, and special skills or interests. In instances where attorneys or parties
are working with a complex or specialized fact situation or with difficult
legal issues, a keyword search function permits users to search biographical
information for all mediators, or for mediators serving a particular district
or districts for the purpose of identifying those who possess special skills or
experience.

Most mediators selected by agreement are usually known by the parties’
attorneys, either personally or by professional reputation. If parties are
considering hiring a particular mediator, they may want to ask about his or
her professional experience with family matters—how many family cases
he or she has mediated, what issues were involved, how complex the cases
were, and how successful he or she was in resolving them. (No mediator is
successful all of the time, and anyone making such a claim probably should
be viewed with suspicion. Nevertheless, a mediator should have a record of
overall success in bringing parties to agreement.)

When appropriate, the attorney may also want to ask whether the media-
tor has ever worked with an interpreter or has had experience dealing with
the press. The attorney may also want to inquire about the mediator’s style
to find out whether the mediator is more relaxed or will push the parties
along vigorously. Attorneys can learn about a mediator’s style by talking
with other attorneys or even by observing the mediator in action, with the
permission of the mediator and others present. An attorney should also take
responsibility for becoming familiar with the mediation process and the
Standards of Professional Conduct for Mediators (available from the DRC on
its website). It is important that an attorney be familiar with accepted medi-
ation practices and techniques and have an awareness of what is considered
questionable, so that informed judgments can be made about a mediator’s
abilities, style, and ethics. (See “Selecting the Mediator,” Chapter 12.)
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By Appointment of the Court. If the parties cannot agree on a mediator or
they take no action to designate one, the court will make an appointment.
To request court appointment of a mediator, the parties file a Designation of
Mediator in Family Financial Case form at the scheduling conference, or at
such earlier time as specified by local rule. The form includes a Motion for
Court Appointment of a Mediator and an Order of Appointment. The FFS
Rules require that the court appoint a certified mediator to conduct the me-
diation. The DRC provides the court with a list of certified family financial
mediators who are willing to accept court appointments in that district. The
Rules also provide for judges to make their appointments by rotating down
the list of certified mediators provided by the DRC.

Scheduling the Mediation

The Mediator as Case Manager. It is the responsibility of the appointed me-
diator to set the date, time, and place for the settlement conference and to
give timely notice to the parties. The mediator must make an effort to consult
with the parties prior to scheduling the mediation and attempt to hold it at a
time and location convenient for them. The mediation must be scheduled for
adate prior to the deadline for completion designated in the court’s order. The
FFS Rules provide that the court’s deadline must not be more than 150 days
after issuance of the court’s Order for Mediated Settlement Conference in
Family Financial Case, unless extended by the court. As a guiding principle,
the scheduled date should give the parties time to complete discovery, but be
set well in advance of the trial date. The mediator is specifically authorized
by the FFS Rules to assist the parties in establishing a discovery schedule that
allows discovery to be completed prior to the mediation conference.

The FFS Rules allow the mediation to be held in any location agreeable to
the parties and the mediator. Most conferences are held in the office of one
of the lawyers involved or in the mediator’s office. They can also be held in
the local courthouse. Attorneys should be sure to let the mediator know if
anyone scheduled to attend has limitations on his or her mobility. If a client
requires an interpreter due to hearing difficulties or a lack of familiarity
with the English language, the attorney or party will need to engage an
interpreter to attend the conference. If an interpreter will be attending, it
is advisable to inform the mediator beforehand. Unfortunately, violence or
extreme hostility can sometimes be issues in domestic mediations. In such
cases, the parties may want to ask the court to dispense with mediation or
to ask the mediator to conduct the mediation in a secure location such as
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the local courthouse. Mediators may have no ex parte communications with
counsel or the parties before or outside the conference, except with regard
to scheduling matters.

Extensions of Time. A district court judge may extend the deadline for
completion of the mediation upon the judge’s own motion, upon stipulation
of the parties, or at the suggestion of the mediator.

A party or parties may ask the mediator to reschedule a mediation, as
long as the new date selected for the conference falls within the deadline
for completion set by the court. Only a judge can extend the deadline for
completion set out in the court’s order referring the case to mediation. How-
ever, the DRC has cautioned mediators to ensure that there is a compelling
reason for the request, even when it falls within the deadline. Mediators
should bear in mind that one of the purposes of the FFS Program is to ex-
pedite settlement of cases. Postponements often have the opposite effect,
especially when no compelling reason for the delay exists. When a mediator
postpones a conference without a finding of good cause, the rules provide
for the party or parties requesting the extension to pay a postponement fee,
both as penalty and to compensate the mediator for the unanticipated open-
ing in his or her schedule. When a mediator encounters a situation where
attorneys or pro se parties are uncooperative—they will not return calls or
e-mails, will not agree upon a date, or request an unreasonable number of
extensions, for example—the mediator will likely need to be assertive and
simply pick a date for the mediation and notify the parties. As noted above,
it is ultimately the mediator’s responsibility to ensure that the deadline set
by the court for completion of the mediated settlement conference is met.

Preparing the Client for Mediated Settlement

An attorney should meet with his or her client prior to mediation to ex-
plain the process and make sure that the client knows what to expect. A
brochure designed especially for litigants, which explains the mediation
process and the FFS Program, is available from the DRC. Law offices may
order copies at no charge or may download them from the DRC’s website.
The DRC’s website also contains additional information about mediated
settlement and the FFS Program. While both the brochure and website are
useful supplementary sources of information about mediated settlement,
they are not substitutes for the time an attorney should spend with his or
her client explaining the mediation process and planning for the negotia-
tions that will occur.
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Explaining the Benefits of Mediated Settlement. An attorney may begin
discussions with the client by telling him or her that mediation offers an
opportunity for the parties and their attorneys to meet face-to-face with a
neutral facilitator to discuss and try to resolve their disputes. The attorney
also should briefly explain how the process works and then tell the client
how he or she may benefit from participating.

 Mediated settlement offers the parties an opportunity to work
things out themselves and to design an agreement that truly meets
their needs and those of their children. In effect, they are making
the decisions, rather than a judge or an arbitrator who knows much
less about their situation and their children.

« Mediated settlement eliminates the risks involved in a trial.

» Mediated settlement gives parties an opportunity to set a precedent
for amicably resolving their disputes. If there are children involved,
this can be critical to preserving whatever goodwill may be left
between the parents. A successful mediation can instill faith in
parents that they will be able to work through the inevitable issues
that will arise over the years as they continue to parent, such as
disputes over visitation and money. On the other hand, a bitterly
fought trial will only exacerbate tensions between parents and
likely lead to further litigation.

 Mediated settlement reduces time and stress and may reduce
expense.

* Because mediated settlement is a confidential process, it offers
parties an opportunity to resolve their disputes privately, without
exposing their marital difficulties, personal problems, and
individual failings to public scrutiny.®

It also may be important to explain to the client what mediation is not:

« The mediator is not a judge, and the mediation is not a trial.
« The client will not have to testify at the mediation.
 The mediator is not a therapist or marriage counselor. The media-

tion process is about dividing assets and debts, not about saving the
marriage or deconstructing it and assigning blame.

Encouraging Constructive Behavior. During discussions, the attorney
should counsel the client to try to put emotions aside for purposes of the
mediation. Because the mediator is not a decision maker (unlike a judge or
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arbitrator), a party has nothing to gain by vilifying his or her spouse during
the mediation. Also, the client should be advised that, although mediation is
not a trial, it is a legal proceeding, and the client should dress appropriately
and act civilly and with restraint. Emotions may be raw, and some venting
is to be expected; but yelling, cursing, and name calling are not appropriate
and will not be helpful in furthering a process wholly dependent upon the
goodwill and cooperation of both parties.

The attorney also may want to explain that he or she will make an effort
to be cooperative during mediation, and that mediation is intended to be a
collaborative approach to dispute resolution, not an adversarial one. While
posturing and objections may be effective at trial, they are not likely to pro-
duce positive results in mediation.

Reassuring the Client. It is important for an attorney to reassure the cli-
ent about mediation. The client should understand that the attorney will be
present during the conference to lend support and give advice. The client
may be very uncomfortable if he or she thinks family financial mediation
will require him or her to meet alone with the spouse to divide marital assets
and set a child support or alimony amount, particularly if there has been
a power imbalance within the relationship. While cases involving severe
physical or psychological abuse are probably not appropriate for mediation,
an attorney and client should be aware that participating in a successful
mediation can be an empowering experience for a client who has not been
allowed to assert himself or herself during the marriage. A successful me-
diation can also send a signal to a former spouse that communications will
have to be handled differently in the future, if the parties are to remain out
of court.

If a party has health concerns or other issues that may affect his or her
ability to participate, counsel should let the mediator know before the me-
diation or when the private session begins. Counsel should reassure the
client that if he or she needs frequent breaks or needs more time to think
about the settlement proposal, the mediator is likely to be receptive to such
requests and to allow breaks or a recess. A marathon mediation session that,
in effect, deprives a client of breaks, food, or opportunities to take needed
medication may result in a situation where the client is not able to make
quality decisions. An agreement reached under such circumstances may not
be durable. If, on reflection, a party realizes errors in judgment due to these
types of pressures, he or she not only may refuse to comply with the agree-
ment, failing to turn over property or make payments in accordance with its
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terms, but also may have recourse against the lawyer and mediator by filing
complaints with regulatory authorities.

The attorney should stress to the client that not every case will be re-
solved in mediation and that the client is not required to settle the case at
the conference. If the case does not settle, the dispute will simply proceed
to trial. In other words, mediation will not compromise the client’s right to
a trial, nor will it delay the trial date. The client also should be aware that
mediation is a confidential process. North Carolina General Statutes Section
7A-38.4A(j) and the FFS Rules prohibit the introduction at trial of any state-
ments made or any conduct occurring at the conference.*

Finally, the attorney should explain to the client that the mediation pro-
cess is specifically intended to give parties a chance to participate in the
resolution of their case. If a party wishes to play an active role in the general
discussions, that is appropriate. However, if a party is uncomfortable and
wishes to let his or her attorney do all the talking, that also is acceptable.

Planning for the Conference. The attorney should help the client under-
stand that mediation is designed as a win-win process, not a zero-sum game.
Accordingly, the client needs to differentiate between his or her wants and
needs. The goal is to draft an agreement that will meet the needs of both
parties and their children, if any. While no party is likely to emerge from a
mediation with a complete and total victory, many needs may be met and, in
the process, the risks inherent in trying a lawsuit are eliminated. During dis-
cussions with the client, the attorney should attempt to learn where there is
room for compromise on the issues. The attorney and client should develop
a checklist for the mediation to ensure that all issues necessary to arrive at a
full settlement are discussed. The attorney also should decide the sequence
in which he or she plans to cover the issues. For example, the attorney would
not want to open discussions with a “hot button” issue. Instead, it usually is
better to start with a matter that can be resolved easily, in the hope of build-
ing some goodwill and momentum toward overall settlement.

Attorney Preparation for Mediation
Prior to a mediation, an attorney should do each of the following things:

« Convey a positive, constructive attitude about mediated settlement
to the client. The client’s attitude and actions will very often
mirror those of counsel. If the client senses that the attorney views
mediation as a waste of time, he or she probably will not come to
mediation prepared to settle.
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- Complete sufficient discovery to have a solid understanding of the
couple’s assets, including valuations of any business or professional
practice that may be involved, and document the assessment of
assets for opposing counsel. Also, the attorney should be able to
document any special needs of a spouse or child, or any claims that
certain property is separate from the marital estate.

Review the case and develop a strong presentation. Many attorneys
who commit considerable time and energy to preparing for trial may
not give mediated settlement the same attention. It is important

that the attorney have a thoughtful, polished case summary and be
prepared to negotiate. Such preparation and presentation sends a
powerful message to the other side that the trial will be an uphill
battle and makes settlement look more attractive.

Prepare a checklist of all items that, from the client’s perspective,
need to be discussed and resolved for agreement to occur. Counsel
should meet with the client to ensure that the checklist is complete
and to discern which matters on the checklist the client views as
negotiable, and which issues are ones where there is little (if any)
room for concessions. Reinforce with the client that even though it
may be unpalatable, she or he may have to consider compromising.
Talk with the client about how the court is likely to decide the
issues in dispute, especially in instances where the client seems to
be taking an unreasonable or unrealistic position.

- Advise the client that the mediator’s fee is due and payable at the end
of the conference. Make sure the client brings his or her checkbook
to the mediation or comes prepared to make arrangements with the
mediator for payment at a specified future date.

« Advise the mediator if the client has any mobility limitations so
that the mediation is held in an accessible place and arrange for any
interpreters that will be needed.

AT THE MEDIATION

Attendance

Who Must Attend. The FFS Rules require that the parties and their at-
torneys attend the mediation conference until an agreement is reached or
the mediator declares an impasse. Under Rule 4, which permits telephone or
other electronic participation, the attendance requirement can be modified
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by agreement of the parties and the mediator, but the DRC strongly favors
the physical presence of the parties. Attending the mediation in person af-
fords parties the opportunity to express their views and demands, to hear
the views and demands of each spouse, to actively participate in the discus-
sions and negotiations, and to take ownership of the agreement, including
signing it at the end of the conference. By attending in person, the parties
also are more likely to feel that they have had their day in court, and they
may be more inclined to settle their case.

It may be helpful to have other parties attend the mediation, if their pres-
ence can help facilitate settlement. For example, if there are complicated
tax, pension, or business valuation issues involved in the divorce, the par-
ties may want to have their accountants or appraisers attend the mediation
session.

Sanctions for Failure to Attend. The FFS Rules provide that a party who,
without good cause, fails to attend a settlement conference is subject to the
contempt powers of the court and monetary sanctions. These sanctions may
include, but are not limited to, the payment of fines, attorney’s fees, media-
tor fees, expenses, and earnings lost by persons attending the conference.

Authority and Duties of the Mediator

The mediation conference is controlled by the mediator, not by the par-
ties or their attorneys. The FFS Rules list several topics that the mediator
must explain at the beginning of the conference: the mediation process, the
differences between mediation and other forms of conflict resolution, the
costs of mediated settlement, that mediation is not a trial, that the process
is confidential, and other topics. The mediator also must advise the partici-
pants of any circumstances bearing on his or her possible bias, prejudice, or
partiality. The mediator has authority to declare an impasse when appropri-
ate and should do so in a timely manner.

The Attorney’s Role in Moving the Mediation Conference Forward
An attorney can encourage settlement in the following ways:

« Respect the mediator’s authority to control the conference. Do not
seek to dominate the proceeding.

- Listen attentively and respectfully to opposing counsel and his or
her client.

« Avoid the use of accusatory or inflammatory language.
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 Remind the client to be civil and respectful and to avoid blaming or
shaming the spouse.

» Acknowledge in a general and conciliatory way the pain that both
parties and their children, if any, are suffering as a result of the
divorce.

« Ask the other party to look at the costs and risks involved in trying
the case, including deterioration of the parties’ relationship and
potential emotional damage to any children.

« Demonstrate goodwill by indicating some willingness to compromise.
» Make only realistic demands and avoid posturing.

* Advocate agreement on less important issues as a way of building
momentum.

« Invite parties to put their hurt feelings and anger aside for the sake
of their children, if any, and their own emotional well-being.

« Even if a case cannot be settled, try to end the discussion on a posi-
tive note. When the conference ends positively, it is often possible to
informally continue the dialogue begun at the mediation, which may
result in eventual settlement of the case.

Finalizing the Agreement

To be enforceable, an agreement reached at a mediation conference must
be reduced to writing, signed, and acknowledged by the parties in accor-
dance with North Carolina General Statutes Section 50-20(d). A mediator
who is also a notary public may notarize the parties’ signatures on the
agreement. If the parties are able to reach an agreement at the conference,
but are unable to have it written, signed, and acknowledged, they are re-
quired to summarize the terms of their understanding in writing and use
it as a memorandum and guide to drafting the agreement and any orders
necessary to give legal effect to their terms. The parties must execute their
final agreement and any other dispositive documents and file judgments or
voluntary dismissals with the court within thirty days after reaching agree-
ment at the mediation.

Compensation of the Mediator

The FFS Rules provide that the mediator is to be compensated for his
or her professional services at the conclusion of the conference. A party-
selected mediator is compensated in an amount and according to terms
agreed to by the parties and the mediator. The fees of court-appointed medi-
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ators are capped at $150 per hour for mediation services, plus a one-time per
case administrative fee of $150. The administrative fee, unlike the fee for
professional services, is due upon the appointment of the mediator, though
as a practical matter it is generally paid with the other fees. Court-appointed
mediators are not permitted to seek reimbursement for travel time, mileage,
lodging, or any other out-of-pocket expenses associated with their travel
to and from a mediation. For that reason, most mediators limit the judicial
districts that they serve for purposes of court appointments to those within
a relatively short driving distance of their homes or offices. A party-selected
mediator may require a deposit as an advance on his or her fee, but once the
case has been accepted, the mediator cannot delay scheduling or holding a
conference because the deposit has not been paid.

The fees of both party-selected and court-appointed mediators are to be
paid in equal shares by the parties. Rule 7 provides that a mediator must
waive fees for parties determined by the court to be unable to pay their full
share or some portion of it. Such parties may petition the court for relief
by filing a Petition and Order for Relief from Obligation to Pay All or Part
of Mediator’s Fee in Family Financial Case. In ruling on such motions, the
judge may consider the income and assets of the movant, and the outcome
of the action. In its order, the court may require that fees of the party be
paid out of the marital estate. In certain circumstances, mediators may also
assess a postponement or cancellation fee. Parties who willfully fail to pay
a mediator’s fee may be found in contempt of court.

FOLLOWING MEDIATION

Report of Mediator

The mediator is required to file a Report of Mediator (Report) with the
court within ten days of the conclusion of the conference or of being noti-
fied of a settlement. A Report must be filed whether or not a mediation was
actually held. Recent revisions to the FFS Rules also require the mediator
to file a Report in family financial cases that he or she mediates that are
filed in district court, but that have not been ordered to mediation (i.e.,
cases filed but voluntarily mediated). The Report advises the court who at-
tended the conference, if one was held, and states the outcome: mediation
not held, case settled pre-mediation, case settled at the conference, or that
the parties reached an impasse. Court staff use the information supplied on
the Reports for scheduling purposes. They also use the reports to prepare
monthly caseload statistics, which they provide to the Administrative Office
of the Courts on behalf of the FFS Program.



The Family Financial Settlement Program 259

The DRC takes mediator case management responsibilities, including
reporting, very seriously. Mediators who do not file their Reports (or who
do not file them in a timely manner) risk discipline by the Commission and
are also subject to sanctions by the court.

When a Case Settles

When a mediator reports a case settled either prior to, at, or during a
recess of a conference, he or she also must indicate whether a voluntary dis-
missal or consent judgment will be filed in the case and provide the name,
address, and telephone number of the person who will file the closing docu-
ment. In addition, the mediator is required to advise the parties that FFS
Rule 4.B.(2) requires that their consent judgment or voluntary dismissal be
filed with the court within thirty days or before the expiration of the media-
tion deadline, whichever is longer.

When an Agreement Falls Apart

Parties and their attorneys may not leave a mediation until an impasse
has been declared or a summary memorandum of their agreement has been
reduced to writing or the parties have reached a full agreement, reduced it
to writing, and signed and acknowledged it. The summary memorandum is
used as a guide in drafting the final agreement and any orders necessary to
effect it. If the parties fail to agree on the wording or terms of the final agree-
ment or court order, the mediator is authorized to schedule another session
if he or she believes it will assist the parties in moving forward.

If a party seeks to renege on a final agreement, the mediator cannot be
subpoenaed to testify about what occurred at the mediation or to talk about
or interpret the content of the agreement. North Carolina General Statutes
Section 7A-38.4A(j) limits mediator testimony as follows:

No mediator, or other neutral conducting a settlement procedure
under this section, shall be compelled to testify or produce evidence
concerning statements made and conduct occurring in a mediated set-
tlement conference or other settlement procedure in any civil proceed-
ing for any purpose, including proceedings to enforce a settlement of
the action, except to attest to the signing of any of these agreements,
and except proceedings for sanctions under this section, disciplinary
hearings before the State Bar or any agency established to enforce
standards of conduct for mediators, and proceedings to enforce laws
concerning juvenile or elder abuse.
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If the attorney senses that somehow there has been a true misunder-
standing of the terms reached, he or she may want to invite the other side to
meet with the mediator again in an effort to clarify the situation and to head
off a motion to set aside the agreement.

When Impasse Results

An impasse is at times inevitable. No participant should think of an im-
passe as a failure. Even if no settlement was reached, it is likely that useful
information was exchanged and that issues and positions were clarified.
When the conference ends on a positive note, it frequently is possible to
continue the dialogue begun at the mediation and to settle the case later,
avoiding a trial.

Other Settlement Procedures within the FFS Program

THE OPTIONS

If the parties elect a settlement procedure other than a mediation or a
judicial settlement conference, they must advise the court by filing a Motion
for an Order to Use Settlement Procedure Other Than Mediated Settlement
Conference or Judicial Settlement Conference in Family Financial Case. If
they elect to participate in a judicial settlement conference, they must advise
the court by filing a Motion to Order Judicial Settlement Conference in Fam-
ily Financial Case and to Appoint Judge to Conduct Conference.

PROCEDURES APPLICABLE TO BOTH NEUTRAL EVALUATION
AND JUDICIAL SETTLEMENT CONFERENCES

Scheduling

The FFS Rules authorize neutrals to schedule the settlement procedure.
Specifically, a neutral must schedule the conference and conduct it within
the deadline established by the court, or within 150 days of the court’s order
for the procedure. A party or the neutral may request an extension of the
deadline for completion by filing a written request stating the reasons the
extension is sought.

Confidentiality

The settlement procedure is confidential. Evidence of statements made
and conduct occurring during the process is not subject to discovery and is
not admissible at trial. The neutral cannot be compelled to testify or to pro-
duce other evidence of what occurred at mediation, and the parties are
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prohibited from making any record of the proceedings. In addition, Stan-
dard III of the Standards of Professional Conduct for Mediators more
broadly prohibits mediators from speaking with the public or press. (Note
that the Standards do not apply to parties or their lawyers.)

Duties of the Parties

The parties and their attorneys are required to attend the settlement pro-
ceeding. Just as with mediation, if the parties reach an agreement, it must
be reduced to a written summary memorandum before the procedure is
concluded. Within thirty days of the proceeding, a final agreement and any
other dispositive documents must be executed and notarized, and any judg-
ments or voluntary dismissals must be filed with the court. The parties are
also responsible for paying the neutral. Time spent by the neutral reviewing
materials, conducting the proceeding, and making and reporting the award
is compensable. However, under court rules, a judge who conducts a judicial
settlement conference receives no compensation.

Selection of the Neutral

The parties may select any person who they believe can assist them to
serve as their neutral, except in the case of a judicial settlement conference.
They must notify the court of their selection at the scheduling conference
by filing a Motion for an Order to Use Settlement Procedure Other Than
Mediated Settlement Conference or Judicial Settlement Conference in Fam-
ily Financial Case.

Authority and Duties of the Neutral

The FFS Rules require the neutral to assume the following responsibilities:
« Control the proceeding.

« Schedule the conference at a time convenient for the parties.

« Explain the procedure at the beginning of the conference.

* Be impartial and disclose any circumstances bearing on his or her
neutrality.

« Submit the results of the conference to the court within ten days of
the proceeding on a Report of Mediator or Other Neutral in Family
Financial Case form.

« Enforce the court’s deadline for completion of the procedure.
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RULES SPEcCIFIC TO NEUTRAL EVALUATION

Neutral Evaluation Defined

A neutral evaluation is defined in the FFS Rules as an informal, abbre-
viated presentation of facts and issues to an evaluator by the parties. The
neutral evaluates the case by pointing out strengths and weaknesses, by
assessing the merits, and by assigning a settlement value and a dollar value
(or range) of potential awards if the case goes to trial.

Pre-Conference Submissions

Each party must furnish the evaluator and all other parties with written
information about the case twenty days before the date set for the neutral
evaluation conference, including a summary of significant facts and issues
and copies of any supporting documents. No later than ten days before the
neutral evaluation conference, any party may (but is not required to) send
additional written information to the evaluator in response to the earlier
submissions. The evaluator may also request additional written information
prior to the conference. All documents must be furnished to all other par-
ties. The evaluator may address questions to the parties at the conference
and provide the parties with an opportunity to present brief oral statements.

Evaluator’s Duties
The FFS Rules require the evaluator to:

- Explain at the beginning of the conference that neutral evaluation
is not a trial, that the evaluator’s opinions are not binding, that the
parties retain their right to trial, and that any settlement reached
will be by mutual consent of the parties.

« Issue an oral report to the parties at the conclusion of the
evaluation, advising them of his or her candid assessment of the
merits of the case, estimated settlement value, and the strength and
weakness of each party’s claims if the case proceeds to trial. The
oral report must also contain a suggested settlement or disposition
and the reasoning behind it.

« File a Report of Neutral Conducting Settlement Procedure Other
that Mediated Settlement in Family Financial Case with the court
within ten days after the evaluation is completed.

Evaluator’s Authority
The parties may agree to modify the procedures required by the FFS
Rules for neutral evaluation, subject to approval of the evaluator. If all par-
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ties at the neutral evaluation conference request and agree, the evaluator
may also assist the parties with settlement discussions, functioning like a
mediator at that point.

RULES FOR JUDICIAL SETTLEMENT CONFERENCES

Under the FFS Rules, the parties may request that the chief district court
judge appoint another district court judge as the settlement judge to conduct
ajudicial settlement conference. The role of the settlement judge is to assist
the parties in reaching a resolution of all claims, not to impose his or her
judgment on them. The settlement judge, however, does determine the form
and the manner in which the conference is conducted. As with other settle-
ment procedures, judicial settlement conferences are confidential, and no
records of the proceedings may be made. Within ten days after completing
the conference, the settlement judge must file with the court a Report of
Neutral Conducting Settlement Procedure Other than Mediated Settlement
in Family Financial Case.

Oversight
FFS Program Oversight

A chief district court judge is ultimately responsible for the FFS Program
operating in his or her district and has broad authority for its administration,
including adoption of local rules not inconsistent with the FFS Rules. On
the state level, the DRC certifies mediators to conduct mediations in district
court and regulates mediator conduct. It helps support court staff adminis-
tering the program and responds to questions and requests for information
from attorneys and the public. The DRC also recommends program rules
and rule revisions to the Alternative Dispute Resolution Committee of the
State Judicial Council, which in turn makes recommendations to the North
Carolina Supreme Court.

FFS Mediator Certification

The FFS Rules specify the qualifications for mediator certification. Both
attorney and non-attorney applicants who hold membership in the Associa-
tion for Conflict Resolution (ACR) as Advanced Family and Divorce Media-
tor Practitioners are eligible for certification. The FFS Rules also specify a
number of professions whose members are eligible for certification, includ-
ing judges and attorneys who have been licensed to practice law for at least
five years in North Carolina or another state; psychiatrists, psychologists,
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marriage and family therapists, clinical social workers, and professional
counselors who have been licensed to practice in North Carolina for at least
five years; and certified public accountants who have held their certification
to practice in North Carolina for at least five years. In addition to meeting
these threshold requirements, applicants must also complete family media-
tion training and demonstrate familiarity with North Carolina family law.
Non-attorney applicants must also complete a six-hour course on legal ter-
minology, court structure, and civil procedure. All applicants for certifica-
tion must complete observations of mediations (two for attorney applicants
and five for non-attorney applicants) and demonstrate that they are of good
character. As a condition of certification, all applicants must also agree to
waive their mediator fees in instances in which the court has determined
that a party is unable to pay some or all of the amount owed. Applicants
must also complete an approved application form and pay a certification fee.
A mediator’s certification must be renewed every year. During the renewal
period, the mediator must report on his or her efforts to complete continuing
mediator education hours (mediators are asked to complete at least three
hours annually) and to disclose any criminal or disciplinary matters in
which he or she was involved since the date of his or her original certifica-
tion or last renewal. All materials needed for certification and certification
renewal are posted on the Commission’s website.

The DRC also approves and certifies the trainers who provide the forty-
hour family financial mediator training course. (Note that certified superior
court mediators need complete only a sixteen-hour family financial media-
tor training course to become certified since they have already had basic
mediation training.) The curriculum for the forty-hour training program is
set forth in the FFS Rules.

STANDARDS OF PROFESSIONAL CONDUCT

On December 30, 1998, the Supreme Court of North Carolina adopted
Standards of Professional Conduct for Mediators. These standards apply
to all mediators conducting mediations under the FFS Program, whether
they are certified or not (although the DRC has little power to control or
discipline a non-certified mediator). The Standards of Professional Conduct
require that each mediator:

 Maintain professional competency relative to his or her mediator
skills.

e Remain impartial.
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« Keep information obtained in the course of mediation confidential.

» Make reasonable efforts to ensure that each party understands the
mediation process and the role of the mediator.

* Respect and encourage the parties’ efforts to resolve their dispute
on their own terms.

* Keep his or her role as mediator separate from other professional
roles and not offer legal or other advice to the parties.

« Avoid conflicts of interest.

« Protect the integrity of the mediation process.

The North Carolina Supreme Court Rules for the DRC set forth com-
plaint and hearing procedures for use when a mediator’s conduct is called
into question. The DRC is directed and authorized to investigate complaints
brought against mediators, to conduct hearings, and, when necessary, to
discipline a mediator. The North Carolina Supreme Court Rules for the DRC
discuss issues of moral turpitude and provide that mediators are to conduct
themselves in such a way that they do not discredit the DRC, the courts, or
the mediation process. The DRC has adopted a complaint form, which is
available on its website.

In an effort to better serve the ADR community, the DRC has adopted
an Advisory Opinion Policy. Mediators may seek either an informal (oral)
or formal (written) opinion on ethical or other dilemmas that arise in the
course of their practices. Informal advice is given by DRC staff or individual
DRC members. Formal written Advisory Opinions are issued by the full
Commission and are posted on the DRC’s website. (See also Chapter 11,
“Professionalism and Ethical Considerations in Dispute Resolution.”)

Conclusion

Divorce is always difficult. It is a painful process not only for the estranged
spouses, but also for any children. The FFS Program is designed to help
parties make the best of a difficult situation. If parties can settle their dis-
putes with mediation or with one of the alternate procedures available, they
benefit significantly. They avoid the time and stress involved in protracted
litigation and trial. They may save money. Perhaps most important, they
will have the satisfaction of knowing they worked things out themselves—
a judge did not have to tell them how to divide their possessions and prop-
erty, pay their debts, or support their children. By settling their disputes
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themselves, the parties establish an important precedent for their future
interactions. The hope is that as other issues arise over time—arguments
over visitation or child support, for example—the parties will be able to sit
down together and work things out.

It is not only the parties who benefit from the FFS Program. Court staff
save time when cases settle expeditiously. Judges are able to better man-
age their dockets, turning their attention to other, more intractable family
disputes that could not be settled, or to criminal or other matters. Taxpay-
ers benefit as well. Courts are expensive to operate and programs that help
make courts more efficient conserve tax dollars. Ultimately, society benefits.
We all have an interest in encouraging parties to take ownership of their
conflicts and to resolve them responsibly. When those disputes involve fami-
lies, and especially families with children, that interest becomes even more
compelling.

NOTES

1. See N.C. Gen. Stat. § 7A-38.4A.

2. The DRC website can be accessed at http://www.ncdrc.org. This URL is au-
tomatically redirected to the website of the North Carolina Court System, http://
www.nccourts.org/Courts/CRS/Councils/DRC/Default.asp, where extensive
information and resources are available.

3. Except for some narrow exceptions specified by statute, statements made
and conduct that occurs during mediation are not subject to discovery and are
inadmissible in any proceeding in the action or in other civil actions on the same
claim. (See N.C. Gen. Stat. § 7A-38.1(1).) In addition, Standard III of the Standards
of Professional Conduct for Mediators requires mediators to observe confidential-
ity in the broader sense, prohibiting them from talking with the public or press
about what occurred at mediation. Standard III does not apply to parties or their
lawyers, but FFS Rule 4.D. strictly forbids parties or their lawyers from recording
mediation proceedings, whether openly or surreptitiously.

4.SeeN.C. Gen. Stat. § 7A-38.1(D). See also Standard I1I of the Revised Standards
of Conduct for Mediators, available at http://www.nccourts.org/Courts/CRS/
Councils/DRC/Documents/StandardsConduct.pdf.



CHAPTER NINETEEN

The Child Custody and Visitation Mediation
Program in North Carolina’s Courts

“We now have in place, and operating well, a number of new programs
designed to help . . . families, and most important, our children.
Most of these programs might be described broadly under the term
‘therapeutic justice.” This simply means that litigants and those close
to them normally spend more time receiving counseling and related
services and less time in the courtroom. These innovations
include such programs as . . . custody mediation.”

—North Carolina Supreme Court Chief Justice I. Beverly Lake, Jr.,
State of the Judiciary Address to the
N.C. General Assembly (March 26, 2001).

Introduction

When parents decide to separate, tremendous changes occur within the
family. Matters such as custody, visitation, child support, alimony, and di-
vision of property become sudden, pressing issues that must be resolved.
Separating or divorcing parents often turn to the legal system to work out
their disputes, but when the court must resolve conflicts, it is generally
through difficult negotiations or a bitter and protracted trial. Parents often
feel like outsiders in the legal process as attorneys and a judge determine is-
sues that go to the very core of their personal lives. The negotiation process
and courtroom battles frequently intensify the stress within the family and
frequently leave the parents further estranged than they were before. The
emotional trauma and the long-term effects of this type of legal battle often
take the greatest toll on the children involved.

Disputes of separating, divorcing, or never married parents are especially
appropriate for mediation, in part due to the importance of establishing
time-sharing routines for children quickly, and because of the continuing
nature of the co-parenting relationship. While litigation in custody cases
typically creates an environment of stress, distrust, and animosity between
the parents, the North Carolina Child Custody and Visitation Mediation
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Program provides a forum where parents can step back from their personal
conflicts, focus on the best interests of their children, and structure their
own parenting agreements.

History of the North Carolina Child Custody
and Visitation Mediation Program

North Carolina courts began to order mediation in cases involving child
custody in 1983, when a pilot program was initiated in the 26th Judicial
District (Mecklenburg County). The 1983 General Assembly authorized the
pilot program and granted funding until 1985. Mediation services were pro-
vided on a contract basis by United Family Services, a United Way agency.
The Mecklenburg program was considered a success by both judges and at-
torneys and was extended by the 1985 legislature for another two years.
In 1986, the program was also extended into neighboring Gaston County.
The 1987 General Assembly gave the North Carolina Administrative Office
of the Courts (AOC) a mandate to determine whether custody mediation
should be recommended for statewide expansion or be allowed to expire.

Over the period of a year, an eight-member advisory committee of judges
researched and analyzed various court-based mediation systems and pro-
vided a written recommendation for statewide expansion. (Also see Chapter
9.) In 1989, enabling legislation governing the North Carolina Child Cus-
tody and Visitation Mediation Program was enacted. As recommended by
the committee, custody mediation was authorized as a mandatory practice,
with oversight and administration to be developed by the AOC and sub-
stantial operational decision making left to the judicial district’s discretion.

Gradually, the Child Custody and Visitation Mediation Program was
implemented statewide, with the first programs established in metropoli-
tan areas such as Buncombe County (Asheville), Wake County (Raleigh),
and Cumberland County (Fayetteville). Many of these programs initially
functioned as contract-based partnerships with local community mediation
programs, but it was determined that staff mediators reporting directly to
the judge functioned more efficiently and effectively to provide ongoing
quality service. Over time, the districts have become more uniform in me-
diation culture, replicating local rules and developing standard policies and
procedures. In 2010, the AOC developed a Best Practices Guide for Child
Custody Mediation in North Carolina. It also revised and updated training
standards and Uniform Rules and Standards of Practice for Mediators to
guide and support the local district programs.
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In 1997, the AOC obtained a grant from the North Carolina Governor’s
Crime Commission to evaluate the Child Custody and Visitation Mediation
Program. The study assessed customer satisfaction with the mediation ser-
vices provided through the program, identified differences in implementa-
tion across the state, and noted the impacts of custody mediation on the
court system. The study concluded that the Child Custody and Visitation
Mediation Program was effective, with parents and attorneys reporting high
levels of satisfaction with the mediation process, even when no agreement
was reached. The study also found that custody mediation was associated
with a reduction in the trial rates and a decrease in relitigation compared to
trial judgments.!

Child Custody and Visitation Mediation is now funded for the entire state
of North Carolina, with forty-one of forty-two judicial districts offering a
court-based custody mediator to provide mandatory mediation services
without charge to parents and custodians involved in custody litigation.
The program continues a model of local management, with chief district
court judges determining the best procedures and operations for their own
courts and directly supervising the mediators. The program also has the
support of two contract mediators who provide emergency coverage and
assist in understaffed districts as directed by the AOC. The AOC provides
oversight through operational consultation, recruiting, hiring, and general
administration assistance and ongoing mediator training, mentoring, and
assessment.

Program Methods and Values

The mediation process allows parents to discuss child-related issues with
the assistance and guidance of a neutral, professional mediator in a struc-
tured and confidential setting. The goal of the process is to facilitate discus-
sion and negotiation of custody and living arrangements, ideally to assist
the parents in creating a parenting agreement that is workable and satisfac-
tory to them both. Above all, it is hoped that mediation will minimize the
stress and anxiety for parents and their children as they resolve their dif-
ferences without the acrimony that may be involved in extended litigation.

Mediation offers parents (or those identified as guardians for the child
or children) a structure that encourages them to work cooperatively and to
discuss issues of custody and visitation thoroughly in an attempt to resolve
their disputes and improve their co-parenting skills. The mediator main-
tains an impartial position and focuses on recognizing needs and concerns
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of both parents. The mediator does not dictate the terms of the custodial
and visitation arrangements, but helps the parties create their own parent-
ing agreement, after discussing the issues affecting the children’s health,
education, and welfare. Self-determination and direct involvement in the
decision-making process are effective in promoting positive and lasting re-
sults for parents and children.

Mediators do not generally meet with children, nor do they provide infor-
mation to third parties, including the Department of Social Services (DSS),
parenting coordinators, judges, or attorneys. Mediators cannot facilitate the
resolution of non-custody issues such as child support, alimony, or distribu-
tion of property. (See Chapter 18, “The Family Financial Settlement Pro-
gram in North Carolina’s Courts,” for a discussion of the alternative dispute
resolution district court program dealing with cases involving equitable
distribution, alimony, or support.)

Program Procedures

According to the legislative mandate set out in North Carolina General Stat-
utes Sections 50-13.1 and 7A-494, all cases involving contested custody and
visitation issues must be sent to mediation before those issues are tried in
court. The only exceptions are cases waived for good cause, generally those
cases involving serious allegations of domestic violence, child abuse, or sub-
stance abuse. Although courts may also waive cases in which a party resides
more than fifty miles from the court, this has become less common. There
is no cost to the parents for the mediation service and although attendance
at the sessions is mandatory, the court does not require the parents to reach
an agreement.

The first step in the mediation process is for parents with child custody
and visitation issues to attend an orientation session. This group presen-
tation delivered by the mediator is designed to provide participants with
more information about the mediation program, the logistics of scheduling
and attending a mediation session, the creation of the parenting agreement,
and general advice concerning parenting from two homes. Parents watch
an award-winning video, “Putting Children First,” and are usually given
the opportunity to speak personally with the mediator and ask questions.
During or immediately after the orientation, parents are scheduled for a
mediation session.

The parents meet in an informal setting with the mediator. Meetings are
usually scheduled within thirty days of the date of referral by the court. A
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typical mediation case will last no more than one to three sessions, with
each session typically lasting about two hours. The sessions are confiden-
tial, and the only documentation that leaves the mediation program is a
parenting agreement, once it has been signed by the parties and the judge.
Mediators do not provide information about the session, recommendations,
or reports to the court, the parents, or their attorneys.

In the mediation session, the mediator helps the parents identify, clarify,
and articulate their concerns related to custody or visitation with their chil-
dren. The parents may discuss points of disagreement, brainstorm options,
and plan time-sharing schedules that function for everyone involved. The
mediator remains balanced and non-judgmental, facilitating the dialogue
and exploring possibilities with the parents. The mediator helps them re-
main focused on the best interest of the child or children. Because North
Carolina law requires custody mediators to have an advanced degree in a
human relations discipline, many come from counseling or therapy back-
grounds. Nevertheless, they clearly distinguish their roles as mediators and
facilitators from those of the helping professions.

If parents are able to reach agreement on the issues in mediation, the
mediator prepares a draft parenting agreement, sends it to the parents and
their attorneys, and allows them at least ten days to review it. The mediator
encourages parents to review the parenting agreement carefully with their
lawyers before signing. Once the parents sign the agreement, it is reviewed
and signed by the judge and becomes an enforceable order of the court. Par-
ents do not return to court, although they may continue with litigation or
private mediation on other matters. More than 60 percent of the cases sent
to custody mediation result in a drafted parenting agreement.

If there is no agreement in mediation, the parents are referred to the
court system. Judges and attorneys often note a change in perspective after
mediation, with parents more willing to settle matters quietly rather than
through extended litigation. Parents with complaints against the mediator
or about the mediation process itself are encouraged to submit their con-
cerns in writing to the chief district court judge in the district where the
mediation was held.

Conclusion

Custody and visitation cases are often complex and involve contradictory
claims by the parents, hurt feelings and resentment, concerns about loss of
an important relationship, and fears about being distanced from a child or
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children. While parents suffer from the stress and anxiety associated with
separation and divorce, their children are affected even more deeply. The
intimate nature of these disputes and the intense emotions lend themselves
well to resolution through mediation.

Mediation provides parents with an opportunity to create a positive
model for working as partners in a new co-parenting relationship. The pro-
cess allows parents to affirm their affection and concern for their children
at a time when everyone involved is feeling a sense of loss and insecurity.
Research shows that parents who invest time and energy putting together
a plan for their children are more likely to adhere to their plan. In addition,
many attorneys have found that mediation of custody and visitation disputes
improves the ability of couples to successfully negotiate a settlement of the
financial and property issues accompanying separation and divorce.

Parents and attorneys report high levels of satisfaction with the mediation
process, suggesting that it improves communication between the parents.
Parents have been pleased to be able to decide the custody and visitation ar-
rangements for their children, rather than have strangers decide the matter.
In sum, the custody and visitation program appears to be very beneficial to
those who experience it and is held in high regard by attorneys as well as
parents.?

NOTES

1. Laura F. Donnelly and Rebecca G. Ebron, The Child Custody and Visitation
Mediation Program in North Carolina—An Evaluation of Its Implementation and
Effects, North Carolina Administrative Office of the Courts (Jan. 2000).

2.1d. at 65-67.



CHAPTER TWENTY

Permanency Mediation in North Carolina:
Resolving Issues of Child Placement
in Cases Involving Abuse, Neglect,
and Dependency

“In the middle of difficulty lies opportunity.”
—American physicist John Archibald Wheeler (1979).

The Permanency Concept

A basic principle of child welfare theory is that “children grow up best in
nurturing, stable families.”! Public policy places an emphasis on preserv-
ing biological families but recognizes that there are circumstances where a
child’s safety requires removal from the home and placement in an alterna-
tive setting. This is particularly true in cases involving abuse or neglect of
a dependent child. In the mid-twentieth centur